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Policy

Under peacetime conditions, a democratic nation like the United
States normally would never consider attempting to kill individuals
before they committed a crime. Our criminal justice system acts 7ez-
rospectively; a suspect must commit a crime before the police can ar-
rest him. Under our Constitution and laws, a police officer in times
of peace can use deadly force only to save his life or the life of an-
other when it is in imminent danger. Police cannot use force to stop
a fleeing suspect, even if they believe he might pose a threat to other
lives at some time in the future, or to avert a crime that does not
threaten someone’s life.

Derwish, as far as we know, was not about to threaten anyone’s life.
He was killed while sitting in a car in the middle of the Yemeni desert.
If authorities in peacetime had suspected Derwish of conspiring to
commit terrorism, they would have had to gather enough evidence to
show probable cause that he was involved in a crime in order to arrest
him, then try him and prove to a jury his guilt beyond a reasonable
doubt. Then, only if he were sentenced to death by a jury could he
have been executed. These rules represent America’s decision as a
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society that the harms of individual crimes, costly though they may
be, cannot be fought by direct preemptive action.

War, however, brings forth a different set of concerns. When a na-
tion goes to war, it seeks to defeat the enemy in order to prevent fu-
ture harms on society inflicted by enemy attacks. Because war deals
with prospective concerns, it relies less on exact information and more
on probabilities, predictions, and guesswork. The military bombs a
building when it estimates with varying degrees of certainty that
enemy soldiers or enemy munitions are there. It does not wait to at-
tack until it has proof beyond a reasonable doubt or even probable
cause. That would risk allowing the enemy forces to escape,
strengthen their position, and live on to attack another day. War by its
nature seeks prevention, not punishment.

When the United States was still treating terrorism as a criminal
justice system, it waited until after an attack before attemptinga cap-
ture. Now that we are at war with al Qaeda, we are entitled to kill the
enemy’s commanders. This advances classic objectives of demoraliz-
ing the enemy, throwing their troops into confusion and disarray, un-
dermining their planning, and removing their most able leaders. All
wars, including World War II and the Korean War, witnessed numer-
ous attacks on enemy military leaders.!” In the 1980s, President
Reagan ordered U.S. jets to bomb Libyan locations where Colonel
Qadhafi might be living and working.18

Launching a missile to kill al Qaeda commanders like Derwish, even
though he was an American citizen, was perfectly legal. He was a
member of the enemy forces, the equivalent of an officer—Derwish
amounted to a captain or major in command of an al Qaeda cell, the
equivalent of a military unit. Al-Harithi was even more important,
something like a colonel. We are legally and morally free to target them
for actack whether they are on the front lines or behind them.

If some readers find this outrageous, consider that killing the
cnemy commander can better promote the principles behind the
‘tules of civilized war. Over the centuries, the laws and customs of war
have developed to try to reduce the harm to noncombatants and limit
the use of force to that which is proportional to military objectives. By
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specifically targeting enemy leaders, the United States can render
enemy forces leaderless and minimize casualties, both civilian and
military.

Using targeted killing as a primary tactic also takes better account
of the new kind of war facing the United States. More tanks, more
Army divisions, or more carrier battle groups and submarines won’t win
this war. This did not bring victory in Vietnam and it will not work
against the even more diffuse al Qaeda. Traditional deterrence and
the threat of retaliation will not be effective against a network with
no territory or conventional soldiers to crush. In military parlance, this
war is not about “kinetics.” The means needed to frustrate or cripple
al Qaeda is quite small, and well within the capabilities of a single di-
vision of U.S. troops.

The problem is not America’s power, but how and where to aim it.
Al Qaeda does not mass its operatives into units on a battlefield, or at
least it didn’t after its setbacks in Afghanistan in the fall and winter of
2001. Al Qaeda disguises its members as civilians, hides its bases in
remote mountains and deserts or among unsuspecting city popula-
tions, and avoids conventional military confrontation. The only way
for the United States to defeat it is to destroy its ability to function,
and the best way to do that is by selectively killing or capturing its key
members.

The case for taking out individual al Qaeda leaders 1s even more com-
pelling because al Qaeda is a decentralized network, not unlike the
Internet, which gives it remarkable resiliency. A killed or captured
leader seems to be quickly replaced by the promotion of a more junior
member. While the United States succeeded in killing Zarqawi, he was
soon replaced by another terrorist leader, this time an Egyptian. Most
nation’s militaries would have collapsed after the kinds of losses inflicted
by the United States over the last five years: thousands of operatives
killed, two thirds of al Qaeda’s leadership killed or captured, and all of
its open bases and infrastructure destroyed in Afghanistan and else-
where. Al Qaeda continues to exist as a global, ideologically driven net-
work infiltrating operatives into the United States, as well as carrying
out new terrorist attacks in Iraq, London, Madrid, and Bali.
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Al Qaeda exhibits the typical characteristics of what is known as a
“free-scale network. ! A free-scale network is not created at random.
It is made up of many nodes connected to many other nodes for some
purpose, and built around hubs. In terms of the Internet, hubs are
highly trafficked Web sites with connections to many other sites, such
as google.com, yahoo.com, and msn.com. Users visit them often in
order to connect to other sites, and a great many of these other sites
connect to them as well. In a social or professional network, hubs are
people whom a great many people know, who set trends, or whose
work influences many others.

Decentralization is a network’s great attribute. It can quickly col-
lect and process information from a myriad of sources and coordinate
the collective efforts of thousands of nodes located in different places
and connected only by a common interest or affinity. If a node disap-
pears, others simply move their connections. Networks can remain re-
markably immune to attack. Randomly destroying its nodes will not
bring collapse, and the loss of a single hub will not bring down the
whole network. Since it has no real single leader, it can function even
after suffering severe losses.

Al Qaeda is just such a network. Nodes are terrorists brought to-
gether by a shared desire to promote Islamic fundamentalism in the
Middle East by any means necessary, including violence. Its hubs are
leaders such as bin Laden and Zawahiri, and facilitators such as Khalid

-Sheikh Mohammed and Ramzi bin al Shibh. Capturing or killing an al
-Qaeda member is important for the discovery of other cells and plots.
Targeting al Qaeda hubs must be simultaneous. Random, individual
~attacks on a free-scale network will not work, in the same way that
-turning off random Web sites would have almost no effect, but closing
~down a Google or Yahoo would be very serious. Similarly, the functions
“of ordinary al Qaeda operatives are easily shifted to others. In order to
take down the entire network, the United States must gather timely
‘and accurate information and attack its most important leaders simul-
aneously rather than just stopping imminent attacks one by one.
This raises an important difference between law on the one hand,
nd good policy on the other. Simply because we caz kill a member of
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al Qaeda does not always mean we showld. We can interrogate captured
leaders to learn not just about tomorrow’s bombing, but about other
plans for the future, and the identities and locations of other al Qaeda
facilitators and commanders. It was far more advantageous for Ameri-
can intelligence that al Qaeda leaders Abu Zubaydah, Khalid Sheikh
Mohammed, and Ramzi bin al Shibh were captured in Pakistan rather
than killed by missiles. Strong cooperative relationships with other
nations to capture and detain hostiles are invaluable in this covert war.
They can provide us with intelligence, cultural expertise, and capa-
bilities, which is why effective diplomacy and strong alliances are cru-
cial factors in wartime success. Reducing collateral damage to civilians
near terrorists is a high priority not only because of American concern
about human rights but because mistakes can undermine popular sup-
port for our efforts. But critics forget that some nations, such as Paki-
stan, Afghanistan, and Saudi Arabia, may make formal political protests
to cater to their citizens, while quietly allowing us to conduct targeted
strikes.

During the Afghanistan invasion, a missile strike on a caravan of
SUVs reinforcing Kandahar was postponed based on a military lawyer’s
judgment that women and children seemed to be in the convoy, al-
though intelligence reported a high probability that the caravan was
indeed an al Qaeda and Taliban unit.?° Taliban and al Qaeda fighters
in Afghanistan were bringing their families onto the battlefield inten-
tionally, knowing that this would lessen their chances of being tar-
geted.?! Decisions to attack in such circumstances cannot be spelled
out in simple rules. Instead, the importance of the target must be bal-
anced against the collateral damage to innocents nearby, by military
commanders, in a matter of minutes.

In war, we cannot be 100 percent sure the target is in fact the
enemy or that our information is utterly correct no matter how dili-
gent we are. In war, we are always dealing with probabilities about the
future. Terrorists’ plans can change at the last minute. We may have
identified the wrong man, or our intelligence services may have made
a simple mistake (as with the erroneous bombing of the Chinese em-
bassy in Belgrade during the Kosovo war). Using force to prevent
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future harms can never be done perfectly. No military can choose or
hit the correct target every time. Noncombatants near enemy loca-
tions might be killed. Under the tougher standards of domestic law
enforcement, we do not punish a police officer who fires his weapon be-
lieving that his attacker holds a gun, even if it turns out after the fact
that it was a fake gun. We only ask that our soldiers and policy makers
make reasonable decisions under the circumstances. Every such deci-
sion must balance estimated effects on allied governments, local popu-
lations, and nearby civilians against the benefit of possibly eliminating
an al Qaeda leader and frustrating his plans.

All this brings us back to al-Harithi and Derwish. Apparently the
United States had good intelligence on the two men—consider that
our intelligence agencies were able to locate them in a single vehicle
traveling at great speed across a desert. No one has stepped forward,
neither the Yemeni government nor any relatives, to claim that al-
Harithi or Derwish were not members of al Qaeda or were not in that
car. Because they were traveling through the desert, the chances of
collateral harm to civilians was extremely low. The odds of capturing
al-Harithi were not good, as he had succeeded in evading American
intelligence for several years. While Yemen is a U.S. ally, parts of it are
like the Wild West, beyond the control of the national government.
The United States knew that an attack on the two men would not
lead to a breakdown in diplomatic relations. Capturing al-Harithi and
Derwish would have been preferable, as they could provide useful in-
telligence, but if they remained outside the reach of our government
and its allies, as was deemed likely, at least we could stop them from
carrying out further plots to attack the United States.

A similar analysis applied to Saddam Hussein and his sons. At the
outset of the Iraq invasion, an attack on Saddam, Qusay, and Uday
Hussein promised a high likelihood of success, with low civilian casu-
alties. The benefits of success were large. Without Saddam or his sons
at the top, Iraqi resistance to an invasion might have unraveled and
casualties and destruction might have been dramatically reduced.
Both Congress and Presidents Bush and Clinton had pursued a policy
of regime change in Iraq, in good part because of Saddam’s history of
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seeking, possessing, and using weapons of mass destruction against both
military and civilian targets. A surprise missile attack on Hussein’s com-
pound could have produced that regime change in hours rather than
months. Those benefits outweighed the low probable cost in civilian
casualties. The question is why anyone would treat the al-Harithi/
Derwish case any differently from the Hussein case.

Law

Killing an individual, of course, is not legal in all circumstances. Nor
is it illegal in all circumstances. Killing an individual is legal as capital
punishment imposed on a convicted first-degree murderer. It is legal
when a police officer shoots an attacker armed with a weapon. It is
illegal when it is murder, as are any of the hundreds of premeditated
homicides that occur in the United States every year. It is illegal when
it is assassination, except that killing the enemy in wartime is legal.
The rules are fairly clear, and they leave room for the ordinary exer-
cise of judgment in making policy.

Killing Martin Luther King Jr. was an assassination. Killing a foreign
head of state in peacetime is an assassination. Firing a Hellfire missile
to kill bin Laden is not an assassination. Until September 11, 2001,
our government remained confused about this distinction. Now it is
not an assassination. This has everything to do with the law of war.

In the 1990s, the United States passed up at least three chances to
kill bin Laden. By 1997, the CIA and the National Security Council
had become aware that he was more than just a financier of terrorists;
he was the leader of the terrorist group that posed perhaps #£e most
direct threat to American security.?? Before the 1998 bombings of the
American embassies in Kenya and Tanzania, the CIA had developed a
plan to work with Afghan tribes hostile to the Taliban to capture bin
Laden at his Tarnak Farms compound. The CIA’s counterterrorism
head thought the proposal “the perfect operation,” and the military
found no “showstoppers.”?* CIA planning went so far as to hold a re-
hearsal of the operation that stretched across three time zones.
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Concerns about the legal and political implications of targeting bin
Laden prevented execution of the plan. President Clinton’s national
security adviser, Sandy Berger, thought that the evidence against bin
[Laden was not enough to win a conviction in the U.S. court system.?*
A senior CIA official worried that the operation would run counter to
the ban on assassination.?® The cabinet-level principals pulled the plug
out of concern that civilian casualties could prove too high and that
“the purpose and nature of the operation would be subject to unavoid-
able misinterpretation and misrepresentation—and probably recrimi-
nations—in the event that bin Laden, despite our best intentions and
efforts, did not survive.”26

These concerns continued to paralyze the administration as other
opportunities came along. Through 1998, the President’s orders to the
CIA continued to authorize the capture of bin Laden only. Lethal
force could be used against him only in self-defense. These limitations,
plus shaky intelligence, led the CIA to pass up a chance to take bin
Laden out with a cruise missile when he was traveling to and from
Kandahar. A few weeks after the embassy bombings in August 1998,
the administration had no trouble launching cruise missiles against
suspected terrorist camps in Afghanistan, in the hope that bin Laden
would be there. While the cruise missiles hit their targets, bin Laden
and his lieutenants were absent.

By Christmas Eve 1998, President Clinton had authorized the CIA
to allow America’s tribal allies to kill bin Laden if they could not
capture him, overriding the objections of some that this order vio-
lated the assassination ban. Administration lawyers concluded that
the assassination ban would not be broken if the United States acted
in self-defense under international law against an imminent threat of
attack.?’” But Attorney General Janet Reno warned Clinton that re-
laxing the assassination ban on bin Laden could invite retaliation
against U.S. officials.

These missed opportunities were caused by deep misconceptions
about American law regarding assassination and killing in wartime,
which many then voiced and some repeat today, even affer 9/11. Their

arguments are unpersuasive. Neither the Constitution nor federal
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statutes prevent the direct targeting of individual members of the
enemy. Only Executive Order 12,333, issued by President Ronald
Reagan in 1981, is explicit: “No person employed by or acting on be-
half of the United States Government shall engage in, or conspire to
engage in, assassination.”?® It continues a similar ban first put into
place by President Gerald Ford in 1976, reaffirmed by President
Jimmy Carter, and followed by every President since.?’

While it bans assassinations, Executive Order 12,333 does not de-
fine them. Since the 1980s, however, government specialists have
borrowed standard dictionary definitions to explain assassination as
“an act of murder for political reasons.”?® Murder is a specific legal
phrase that includes only intentional and illegal homicides. Deaths
that occur by accident or are authorized by law, such as a police
officer’s use of force to protect the life of another, would not consti-
tute murder, and hence cannot be assasstnation. Killing an enemy
soldier in wartime would not be assassination, because the attack has
a lawful military, rather than political, purpose. By contrast, the kill-
ings of Presidents Abraham Lincoln, James Garfield, William
McKinley, and John F. Kennedy were assassinations. Their assailants
killed these men during peacetime and with a political purpose. The
attempt to kill Pope John Paul I1, if it had succeeded, would have
been assassination because the Vatican was not at war and he was
targeted for political reasons. While popular conceptions of assassi-
nation probably include the idea that the killing take place covertly,
that connotation does not appear in Executive Order 12,333’s text,
the laws of war, or their interpretation.’!

It is easier to understand the scope of the American ban on assassi-
nation by briefly examining its historical context. President Ford is-
sued the prohibition in part to head off congressional efforts to ban
assasstnation by statute. Congress was reacting to revelations during
1970s hearings on the intelligence community, known popularly as the
Church Committee hearings, which publicized the CIA’s role in as-
sassination plots against Fidel Castro, Congo’s Patrice Lumumba, Do-
minican Republic leader Rafael Trujillo, South Vietnam president Ngo
Dinh Diem, and Chilean general René Schneider.?? Senate leaders
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were concerned that the CIA had pursued these plots without the
approval or knowledge of the President. With the Ford order in place,
congressional efforts to ban assassination, some with broader prohi-
bitions, failed.3? Several observers have concluded from this history
that presidents intended their executive orders to ban political kill-
ings in peacetime, but not lawful killing in wartime.3* Clearly, nei-
ther President Ford nor Congress thought at the time that the
executive order would preclude the targeting of perpetrators of at-
tacks upon the United States.

The United States has a national right to use force to defend itself.
However, under the UN Charter, member states must refrain from
the threat or use of force “against the territorial integrity or political
independence of any state, or in any other manner inconsistent with
the Purposes of the United Nations.”*® No exceptions were granted,
such as preventing humanitarian disasters or rooting out terrorist or-
ganizations, except for two: interventions authorized by the UN
Security Council “as may be necessary to maintain or restore interna-
tional peace and security,”3® or “the inherent right of individual or
collective self-defense.”?’ According to long state practice, the right
to self-defense applies not only after a nation has suffered an attack,
but also in anticipation of an “imminent” attack.3® Despite the argu-
ments of some well-known scholars to the contrary, every state has, in
the words of onetime Secretary of State Elihu Root, “the right . . . to
protect itself by preventing a condition of affairs in which it will be
too late to protect itself.”3 The United States need not wait until an
al Qaeda attack has occurred before it can launch a missile against a
terrorist camp or send a special operations team to take out a terrorist
leader.

Imminence should not be understood as a purely temporal concept.
The concept traces its origins to the 1841 Caroline incident, in which
British forces in Canada crossed the U.S. border and destroyed the
Caroline, a ship being used by rebels. British and American officials
agreed that a preemptive attack was justified if the “necessity of self-
defense [was] instant, overwhelming, leaving no choice of means, and
no moment for deliberation.”* Imminence classically depended on
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timing. Only when an attack is soon to occur, and thus certain, can a
nation use force in preemptive self-defense.

Imminence as a temporal concept fails to deal with covert activity.
Terrorists deliberately disguise themselves as civilians, and they at-
tack by surprise. This makes it virtually impossible to use force in self-
defense once an attack is “imminent.” There is no target to attack in
the form of the army of a nation-state. The best defense will occur
only in the small window of opportunity we have to take out terrorist
leaders. This often becomes available, as in the case of bin Laden, well
before a major terrorist attack occurs. Imminence as a concept does
not address cases in which an attack is likely to happen, but we are
not sure when.

In addition to imminence, we need to account for the degree of ex-
pected harm, a function of the probability of the attack and the esti-
mated casualties and damage. According to conventional doctrine, a
nation must wait until an attack is imminent before using force, whether
the attack comes at the hands of a small band of cross-border rebels, as
in the Caroline, or by way of a terrorist organization armed with biologi-
cal or chemical weapons. Expected harm ought to be a factor, just as it
ought to be a factor in ordinary acts of self-defense, as when one is at-
tacked with a gun as opposed to a set of fists. At the time of the Carofine
decision in the early nineteenth century, the main weapons of war were
single-shot weapons and artillery, cavalry, and infantry. There was an
inherent technological limit on the destructiveness of armed conflict.

The speed and severity of attack possible today means that the right
to preempt now should be greater than in the past. Weapons of mass
destruction have increased the potential casualties a single terrorist
attack can wreak, from the hundreds or thousands of innocent lives
into the hundreds of thousands or even millions. This does not even
count the profound, long-term destruction to cities, contamination of
the environment, and long-term death or disease for large segments
of the civilian population. WMD:s can today be delivered with ease—
a suicide bomber could detonate a “dirty bomb” using a truck or spread
a biological agent with a small airplane. Detection is difficult, as no
broad mobilization and deployment of regular armed forces will be
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visible, and imminent attacks will be virtually impossible to prevent
using conventional military force. Probability, magnitude, and timing
must all be relevant factors in when to use force against the enemy.

This same logic explains why most applauded President John F.
Kennedy’s decision to blockade Cuba during the 1962 missile crisis
with the Soviet Union.*! President Kennedy did not wait until the
Soviet missiles in Cuba were on the launching pad, fueled for flight.
Rather, he acted earlier, during a brief window of opportunity, to head
off the threat before those missiles could become operational. In doing
so he risked a U.S.—Soviet war but used military measures that fell
short of an attack. To prevent the potential harm from a terrorist
WMD attack, the use of force involved in an assault team or cruise
missile to kill Osama bin Laden and his lieutenants may be relatively
low, and would fall far short of imposing a naval blockade on Cuba.

Targeted attacks to kill the enemy are one of the primary tools of
war. As Hugo Grotius, the father of international law, observed in 1646,
“It is permissible to kill an enemy.”#? There is no indication that the
presidents intended the assassination ban to prevent traditional mili-
tary operations. War would be made much more difficult to win, and
certainly consume many more lives, if specifically targeting members
of the enemy armed forces were prohibited.

In war, enemy forces include foot soldiers and command and con-
trol up to the commander in chief. Also included are personnel and
assets not directly engaged in hostilities, such as combat support units,
administration, communications, logistical personnel, and suppliers.
Anyone who is a legitimate military target can be attacked with a va-
riety of means, including aerial bombing, snipers, commando raids, and
surprise assaults. “All are lawful means for attacking the enemy,” Hays
Parks, one of America’s most respected authorities on the laws of war,
has written. “The choice of one vis-2-vis another has no bearing on the
legality of the attack. If the person attacked is a combatant, the use of
a particular lawful means for attack (as opposed to another) cannot
make an otherwise lawful attack either unlawful or an assassination.”*
Those same rules govern our attacks upon al Qaeda leaders and plan-
ners today. If the United States may attack Qadhafi in response to
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Libya’s terrorism, it should have the same legal right to attack bin
Laden or Zawahiri. Of course, under this rule, the targeting of the
White House and Pentagon on 9/11 was legal, although the method of
the attack was not because of the hijacking of civilian airliners.



