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Chapter Six
Proportionality in Human Rights Law and Morality

In Chapter 4, we set out the standard account of proportionality within the Just War tradition, especially in the jus ad bellum.  In Chapter 5, we set out the standard account of jus in bello proportionality within the International Humanitarian Law tradition.  In this chapter we will explore the recent legal and moral controversy about a new paradigm in both jus in bello and jus ad bellum, that argues that the laws and rules of war should become more homogenous and aligned with the human rights perspective.  The human rights revolution is one of the most significant legal developments of the post-World War II era.  In many ways, the entire field of legal development now termed “human rights” hearkens back to the threads of natural law argumentation that motivated Aquinas, Grotius, Kant, and other philosophers.  

At the moment, there are several major sources of international law that support the human rights turn in the law of armed conflict; but those sources mainly speak to what international law should become (lex ferenda) and do not yet constitute a new regime of international law (lex lata). According to the human rights model and contrary to the long history of thinking about war and armed conflict, necessity and proportionality considerations dictate that soldiers cannot merely be treated as cannon fodder according to some theorists and courts.  In the domain of human rights, those initiating war, and those prosecuting a war, must take account of combatant as well as civilian casualties, because all people have rights.  Furthermore, soldiers as well as civilians enjoy precisely the same range of human rights using that logic.   
From the human rights perspective, the traditional allocation of rights and privileges under the laws and customs of war that correlate to persons based on their status or their affiliation is thought to be unwarranted.  Hence proportionality should reflect this fact.  In particular, the right to life is non-derogable and the pinnacle of the human rights domain.  There is an abundance of human rights jurisprudence that supports this finding, but nowhere is there a comprehensive treatment of its implications for the proportionality principle.  We will attempt to provide such a view here since we find many of these ideas intriguing, but will offer some cautions as well.

In this chapter we will explain what proportionality and necessity assessments in war or armed conflict would look like if the human rights perspective were taken more seriously.  In the first section of this chapter we explain how the models of humanitarian law and human rights law differ.  In the second section we discuss why the human rights approach to armed conflict is so controversial today.  In the third section we discuss how taking human rights more seriously would affect current debates in Just War theory.  In the fourth section we discuss two of the most prominent ways that theorists are pushing back against the human rights approach, the idea that soldiers forfeit their human rights and the idea that humanitarian law should override human rights law, but only in special circumstances (lex specialis).  In the fifth section we discuss the relationship between necessity and proportionality from the human rights perspective.  And we end with a section on how even the crime of disproportionate assault could be changing due to the influence of human rights concerns.  Throughout we approach this highly controversial subject with caution and hope. 

I. Humanitarian Law and Human Rights Law

In international humanitarian law, soldiers can be killed and hence do not retain the same rights they had when they were noncombatants, but there are many rights that soldiers retain even on the battlefield.  Or to be more precise, the right to life of soldiers is protected using the rubric of the laws and customs of warfare.  Thus their right to be free from attempts to kill them is the exceptional circumstance grounded in the express authorities of the Geneva Conventions and customary practice.  Soldiers retain the right not to be subjected to excessive or superfluous suffering in all circumstances.  Soldiers retain the right not to be killed treacherously or perfidiously.  If captured, soldiers have many rights as “prisoners of war.”  Similarly, if they are wounded or otherwise disabled and in the custody of the enemy, soldiers also have many rights insofar as they are “hors de combat.” The principle that soldiers cannot be treated inhumanely is a crosscutting norm that applies in all types of conflicts to all participants in armed conflicts.  One might well ask, then, why have soldiers forfeited their rights to life, but retained their rights not to suffer?  This is one of several puzzles that motivates this chapter.


Additionally in international humanitarian law, soldiers whose activities have not crossed the armed conflict threshold, retain even the full protection of their right to life.  Imagine a group of soldiers who engage in sporadic violence aimed at pressuring their government to give them higher wages and greater health benefits, or even aimed at toppling the government.  The government does not have the right to kill these soldiers except perhaps in a situation of emergency where the self-defense of the State is jeopardized.  Yet, once the soldiers constitute an insurgency that crosses the armed conflict threshold they can be legitimately killed by the security forces of the State, at least as a matter of lex lata international humanitarian law.  One might here ask how it is that being a soldier, and yet still a human being, has changed when armed conflict is afoot – where the supposedly non-derogable right to life is no longer the preeminent norm that they enjoyed just a short while earlier? This is another piece of the landscape of interconnected law and morality we will try to portray and comment upon in this chapter.

In international human rights law, in contrast to international humanitarian law, people generally do not forfeit such essential rights as the right to life.  Indeed, human rights law stands as a fairly strong contrast to humanitarian law in this respect.  The Universal Declaration of Human Rights (UDHR), in Article 2, says that “Everyone has the right to life, liberty and security of person.”  The International Covenant on Civil and Political Rights (ICCPR) seeking to enforce the UDHR’s rights, in Article 6.1 said “Every human being has the inherent right to life.  This right shall be protected by law. No one shall be arbitrarily deprived of his life.”  From the human rights perspective, war is not generally regarded as a situation where non-arbitrary deprivations of the right to life occur.  In times of emergency that “threaten the life of the nation,” where the very essence of the State is jeopardized, there can be derogation of some of the rights guaranteed by the Convention.  This is in contrast to the express reminder found in Article 15 of the European Convention on Human Rights and Fundamental Freedoms that the laws and customs of warfare lawfully permit killing in war, the derogation provisions of the ICCPR nevertheless do not provide for an unrestricted deprivation of the right to life as seems to occur in most wartime contexts.
  

Any derogation from the normally dominant right to life under the human rights regime must be limited “to the extent strictly required by the exigencies of the situation.”  This provision implies strict temporal limits and mandates close scrutiny of the substantive scope of permissible action.  The U.N. Human Rights Council made this explicit in paragraph 6 of its General Comment 31
 issued in 2004:

The legal obligation under article 2, paragraph 1, is both negative and positive in nature.  States Parties must refrain from violation of the rights recognized by the Covenant, and any restrictions on any of those rights must be permissible under the relevant provisions of the Covenant.  Where such restrictions are made, States must demonstrate their necessity and only

take such measures as are proportionate to the pursuance of legitimate aims in order to ensure continuous and effective protection of Covenant rights. In no case may the restrictions be applied or invoked in a manner that would impair the essence of a Covenant right.
From the human rights perspective, proportionality provides the basis for determining the validity of a measure taken by a State to derogate from the human rights of those humans within the State’s scope of authority.    
The key is to delimit the domain of what counts as arbitrary deprivation of the right to life, or rather to understand what counts as the non-arbitrary deprivation of the right to life.  This is especially important in determining how international criminal law will treat the killing of soldiers in various situations that are likely to arise increasingly in the new forms of asymmetric warfare that are emerging in the world today.  In what follows in this section we will discuss the recent trend to incorporate human rights considerations more and more into areas, such as armed conflict, which used to be the exclusive purview of international humanitarian law.  


Since the end of World War II, International Human Rights law has developed to become the default norms defining the relationship between a State and its people, at least as a matter of international obligations and the expectations of other States.
  This parallel body of legal and moral restraint has sometimes been seen as providing a challenge to International Humanitarian Law, particularly in the context of non-international armed conflicts where each body of law may well be concurrently applicable.  In this chapter, we will be especially concerned with the way that the lives of soldiers, and the rights of soldiers, are being treated and should be treated in international law.  We shall return to place a particular emphasis at the end of the chapter on the treatment of the killing of soldiers in international criminal law because that topic remains a source of continuing controversy.

Let us start by considering a recent case from the Grand Chamber of the European Court of Human Rights.  In the Case of Al-Skeini and Others v. The United Kingdom,
 decided on July 7 of 2011, the ECHR held that Article 2 of the Human Rights Act applied to States whose agents were acting outside the territorial boundaries of that State.  In particular, the Court held that the United Kingdom could be held liable for the arbitrary killing by its soldiers of civilians in Iraq.  Armed conflict has historically been governed by humanitarian law, which also recognizes prohibitions on arbitrary killing of civilians. What is noteworthy is that in Al-Skeini, the application was made in terms of violations of human rights law applicable during the period of occupation following the Iraq war, and the Court allowed such an application, ultimately deciding in favor of the victims’ families.
In Al-Skeini, the conventional provisions of the European Convention of Human Rights were extrapolated directly into the context of conflict waged in Iraq which have traditionally been governed by the occupation law provisions of the Fourth Geneva Convention.  This extension was based on the jurisdictional ground that U.K. forces exercised effective control over that portion of Iraq under the laws of occupation.  In effect, human rights principles displaced the default obligations of the occupying power.  Unlike the civil liability at issue in Al-Skeini, violations of the international humanitarian law, i.e. war crimes, also carry personal criminal liability.  
In Al-Skeini, the ECHR relied in substantial part on the International Court of Justice (ICJ) Advisory Opinion, Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory (9 July 2004), where it was held that both international humanitarian law and human rights law applied in cases of armed conflict.  In that case, the ICJ rejected Israel’s claim that “humanitarian law is the protection granted to conflict situations such as the one in the West Bank and Gaza Strip, whereas human rights treaties were intended for the protection of citizens from their own government in times of peace.” (para. 90)  Human rights treaties do allow for derogation “in times of public emergency which threaten the life of the nation and the existence of which is officially proclaimed.” But, as noted above, such derogation is only allowed “to the extent strictly required by the exigencies of the situation.” (para. 90)
  

International humanitarian law, in contrast to human rights law, has largely followed the Just War tradition in regarding some wars as just even though war involves the intentional killing of humans.  As long as the cause is just (normally these days understood as self-defense and, controversially, some cases of defense of innocent others) and the war is a last resort as well as proportional, then war is recognized as a legally just war.  So even though war often involves a massive killing of combatants and arguably the violation of their rights to life, according to international humanitarian law, some wars are seen as justifiable today.  And jus in bello proportionality is not seen as concerned with the lives of enemy soldiers in armed conflict, but only with the incidental killing of civilians, along with damage to civilian property, or unwarranted long term damage to the natural environment. 


Judith Gardam captures the current state of international humanitarian law on combatants when she says:

Combatants are legitimate targets in armed conflict, whereas civilians are not. For this reason, the level of combatant casualties never became an issue in IHL [International Humanitarian Law] and remains a matter for the probability equation in the jus ad bellum.  In IHL, it is the prohibition of means and methods of warfare that are of a nature to cause superfluous injury or unnecessary suffering that today purports to limit the impact of armed conflict on combatants.
  
To put the point somewhat differently, proportionality in international humanitarian law today does not count the loss of lives of soldiers in jus in bello proportionality calculations.  Instead, jus in bello proportionality only concerns whether the soldiers are treated cruelly in the sense that they experience unnecessary or superfluous suffering. International Humanitarian Law generally starts from the position that some wars can be justified even though there is lots of killing of combatants, but that it is important to diminish the level of suffering of soldiers and to curtail attacks on civilians.  International human rights law starts from a very different assumption, namely that all people have the right to life.  


In an important book, The Humanization of International Law, Theodor Meron  summarized and defended the myriad ways that human rights law has intruded into international law generally.  Meron recognizes the primary problem we want to highlight in this chapter when he notes:
To speak of the humanization of humanitarian law or the law of war is thus in many ways a contradiction in terms.  Consider, for example, the law of war term “unnecessary suffering.” To genuinely humanize humanitarian law, it would be necessary to put an end to all kinds of armed conflict.  But wars have been part of the human condition since the struggle between Cain and Abel, and regrettably they are likely to remain so.

Notice here that Meron forthrightly recognizes the radical potential of human rights law to change the very nature of the laws of war.  Concerning proportionality, Meron sees the need for radical change if human rights are taken seriously, since “Classical international law allowed a State which had a just cause for war to apply the maximum degree of force and destruction to bring about a speedy victory.”
  This understanding comports with the deepest desires of the men and women who must carry on the conflict because it is they who bear its costs most directly and they who most earnestly desire a return to a sustainable peace.
Meron nonetheless states that “human rights norms have infiltrated the law of war to a considerable extent.”
  He traces this influence back into the natural law tradition, but its clearest modern influence is in the Martens Clause of the Hague Conventions.  Meron says that the Martens Clause epitomizes the humanizing aspect of the law of war.
  The Martens clause appeared in the Preamble to the 1899 Hague Regulations and would be substantially replicated in the Preamble to the 1907 Hague Regulations, all four Geneva conventions of 1949
, the Preamble of the 1977 Additional Protocol II, Article 1, paragraph 2
 of the 1977 Additional Protocol I, and even the Preamble of the 1980 Conventional Weapons Convention. The Martens Clause states: 

Until a more complete code of the laws of war is issued, the High Contracting Parties think it right to declare that in cases not included in the Regulations adopted by them, populations and belligerents remain under the protection and empire of the principles of international law, as they result from the usages established between civilized nations, from the laws of humanity and the requirements of the public conscience.

The Martens Clause is often cited today by legal theorists who support the intrusion of human rights norms into international humanitarian law.   
In particular, the reference to “the laws of humanity and the requirements of public conscience” are seen as principles of general international law that, in the words of a member of the International Court of Justice, may change as “the outlook and tolerance level of the international community” changes.
  Needless to say, this sliding scale of subjectivity gives no small degree of pause to the warfighter that faces personal criminal liability for violations of the laws and customs of warfare.  

It does seem today as if the tolerance for war is changing in international legal discussions, where the ascendency of human rights will mean that fewer and fewer wars are considered to be legally justified.  That is quite a different issue however than the application of established jus in bello criteria to the conduct of warfare by the individuals charged with enforcing international humanitarian law.  Indeed, Meron ends this discussion by saying that while the Martens Clause has had far-reaching effect he is “far less confident, however, that the Martens Clause has had any influence on the battlefield.”
 We have already examined the Martens Clause in Part II of Chapter 5 as we considered its implications for the further development of jus in bello.  For the moment, we remain focused on its relevance for the development of the human rights domain.

In the 1970 Report of the Secretary-General on Respect for Human Rights in Armed Conflict, there was a very strong statement about the intended effect of having the General Assembly examine armed conflicts in human rights terms. “It is an endeavor to provide a greater degree of protection for the integrity, welfare and dignity of those who are directly affected by military operations pending the earliest possible resolution of such conflicts.”
  Yet the United Nations’ examination on the effects of human rights in battlefield situations was mainly restricted to the protection of civilian lives, even though the lives of soldiers are certainly those that are most directly affected by military operations.  Forty years after the Secretary-General’s report, things seem to be changing. 
II. Worries About Applying Human Rights Law to Armed Conflict
Superimposing the human rights principles that the application of lethal violence is to be limited only to the narrowest possible extent onto the domain of active hostilities creates a great deal of uncertainty on the part of those who risk their own lives daily and are charged with winning the war while simultaneously respecting applicable legal and moral restraints.  Proportionality is not merely a cost-benefit calculation in many cases.  The upper limit of the cost-benefit calculus is determined by deontological factors such as the rights of the parties involved.  We will say much more about this point as this chapter develops.

The formulation of the European Court of Human Rights in Khatsiyeva and others v. Russia
captured the human rights standard nicely by holding that “[t]he use of force which may result in the deprivation of life must be no more than “absolutely necessary” … [which] indicates that a stricter and more compelling test of necessity must be employed than that normally applicable when determining whether State action is “necessary in a democratic society” …. Consequently, the force used must be strictly proportionate to the achievement of the permitted aims.”
 (emphasis added)  These criteria modify traditional jus in bello proportionality by limiting considerations of military advantage to the immediate confrontation with the enemy.  Practitioners argue that the human rights model imposes a subjective straitjacket on persons during combat if applied stringently, and it is worth remembering that they are liable to be branded as war criminals for even inadvertent uses of force later determined to be excessive.  
Furthermore, in the words of one experienced military practitioner, the related issue whether there are rules derived from human rights principles that require capturing instead of killing unlawful combatants “is a highly relevant—and contentious—question for today’s military commanders and lawyers” with the potential to undermine effective cooperation within western-led military coalitions.

One way to make the human rights doctrine more palatable to soldiers is to note the difference between international and non-international armed conflict.  Though the 1949 Conventions regulate armed conflicts conducted between “two or more of the High Contracting Parties,” the treaty law applicable to non-international armed conflicts does not provide for combatant status, nor does it define combatants or specify a series of obligations inherent in combatant status.
  Under the Geneva principles, anyone operating outside the authority of a State who participates in hostile activities can expect no form of automatic legal license or protection from prosecution.
  Introducing the concept of “combatant immunity” in the context of non-international armed conflicts would grant immunity for acts which would be perfectly permissible when conducted by combatants in an international armed conflict, such as attacks directed at military personnel or property.
  The concept of combatancy in an armed conflict not of an international character is a legal nullity.  

The striking silence in the law applicable to non-international armed conflicts means that any effort to describe a “combatant engaged in a non-international armed conflict” is an oxymoron.  There simply is no legal category of “combatant” in a non-international armed conflict, irrespective of the moral imperatives claimed by one party or the other to warrant hostile activities.  In fact, a wide range of States coalesced around the effort to defeat the diplomatic draft applicable to non-international armed conflicts that was tabled in 1975 by the ICRC and supported by the United States and other Western European nations.  
The group of States, which included Argentina, Honduras, Brazil, Mexico, Nigeria, Pakistan, Indonesia, India, Romania, and the U.S.S.R., succeeded in raising the threshold for the application of Protocol II (designed to regulate non-international armed conflicts) precisely because of fears that extending humanitarian protections to guerillas and irregular forces might elevate the status of rebel groups during such conflicts, thereby giving rise to the perception that they enjoy combatant immunity (hence the right to kill lawfully). 
  Insurgents and other non-state actors do not benefit from combatant immunity even when they perpetrate violence seeking to accomplish goals similar to those of the sovereign State.
  Thus, the normal range of domestic criminal law and human rights legislation remain in effect as a matter of law.  Jus in bello provides an additional layer of rights and duties, but does not completely substitute for the underlying strata of human rights norms. 

The field of human rights law puts great weight on the prohibition on violating the rights of individual persons, especially violations of the right to life.  In this respect, if not in others as well, human rights law starts from a different position than does humanitarian law.  From a human rights perspective, war is inherently difficult to justify given that war involves the intentional taking of innocent civilian life, even if it is often a matter of collateral damage rather than an intentional object of warfare.  In addition, the killing of soldiers can be seen as initially problematic from a human rights perspective, since there is a presumption that all humans have rights that should be respected, arguably including soldiers.
  Human rights are not absolute, but in human rights law the exceptions are few and largely restricted to cases of emergency.  

The standard for permissible derogations from the established machinery of human rights protections is set intentionally high as being “public emergency that threatens the life of the nation.”  Even in that context, there are two key constraints on the power of States to derogate quite apart from the proportionality requirement mentioned above.  Derogations are textually permitted only to the extent that they are “officially proclaimed” (which hearkens back to the legitimate authority prong of Just War theory).  In addition, proportionate derogations are permitted “provided that such measures are not inconsistent” with other obligations under international law (of course obliquely referring the reader back to the laws and customs of war in particular). 


Human rights law seemingly does not recognize the category of a just war, at least not given the way that wars are fought today.  Indeed, William Schabas has argued that there is a “pacifist strain within human rights law” such that carried to its logical endpoint, human rights principles would prevent conflict altogether.
  From the perspective of the war-fighter a U.S. Army non-commissioned officer told George Will in June 2010 that the ROE promulgated by the command structure were “too prohibitive for coalition forces to achieve sustained tactical success.”
  As only one of many examples, current ROE in Afghanistan require a positive identification of an enemy in the act of conducting hostilities.  Taliban have learned to fire weapons at coalition forces and become safe from counter-fire simply by throwing their weapons down or hiding them.  


Based on the realities on the ground in Afghanistan, some have noted that a human rights centric approach seemingly overvalues the lives and property of enemy combatants and civilians and can thus create the conditions for military stalemate.  This is particularly poignant when the enemy forces have no intention of complying with human rights norms or the precepts of the laws and customs of war.  At a minimum, such restrictive ROE signal the increased willingness of commanders to sacrifice some degree of military efficiency and accept increased risk to the lives of friendly forces.  There has been little recognition of the larger reality that prolonging conflict through restrictive ROE may in fact lead to much more suffering and human rights abuses over the longer term due to the inability to institute a sound basis for lasting peace.  

And some other theorists have linked this human rights approach to the United Nations Charter, where war is virtually outlawed, except in those cases that are authorized by the UN itself.  There remains one category of war that is supported by the United Nations Charter, namely self-defensive war – the main case of emergency.  But if the UN Charter is to embody a consistent human rights doctrine even this exception would be difficult to justify in many cases, at least if self-defensive war is understood as war fought for the self-defense of a State without the authorization of the United Nations.  We shall have more to say on these matters in Chapter 11.


From a human rights perspective, grounded in the rights of individual human persons, it does not appear that there should be a straightforward right to self-defense of States, despite the way international law is today often characterized.  Of course, if the rights of States are merely short-hand for the rights of individuals that reside in States, or who are citizens thereof, there can be self-defense rights of States in human rights terms.  But the rights of States will be derivative rights.  Yet, then this will mean that war will be hard to justify as a matter of the rights of self-defense of individuals, since war is primarily a collective enterprise, and seemingly must be justified as such.  There are clear ways to respond to the challenges mentioned in this section.  Before addressing these developments in international law further, let us next look at parallel developments in contemporary Just War theory.

III. Just War Theory and Human Rights


Contemporary Just War theory of the version that Michael Walzer has elaborated is supposed to be premised in a deep concern for human rights.  Walzer begins his book, Just and Unjust Wars, by proclaiming that “the morality we shall expound is in its philosophical form a doctrine of human rights.”
 Walzer maintains this view contrary to what he regards as the dominant strain of realism in international relations theory.  In this sense, Walzer seeks to humanize the discussion of war in a similar way to the way scholars such as Theodor Meron have recently tried to humanize discussion of war in international law, as we saw in the first section of this chapter.  Yet when he comes to discussions of the lives of soldiers, Walzer defends the “central principle that soldiers have an equal right to kill.”
  

Walzer defends what he calls the moral equality of soldiers: combatants have an equal right to kill and are themselves subject to be rightfully killed as well.  The rationale offered by Walzer seems to be mainly a prudential one, although he calls it moral, namely that without the recognition of such an equality of soldiers “war as a rule-governed activity would disappear.”
  For suffering to be minimized during war we must recognize the legitimacy of war itself, most especially the killing of one soldier by another.  Walzer’s argument explicitly parallels the argument concerning traditional jus in bello legal reasoning in International Humanitarian Law, not what one might have expected namely the analysis provided in International Human Rights Law. 

In Walzer’s view, war can be defended in terms of the collective rights of people not to be forcibly subjugated.  States have a right to go to war in order to defend sovereignty, just as individual people have an inherent right to engage in self-defensive killing.  What Walzer calls the analogical argument explains why States have a right to engage in war.  Such a right is significant for thinking that soldiers can be killed in wars.  And the main reason why soldiers can be legitimately killed is that they have forfeited their rights:

the theoretical problem is not to describe how immunity is gained but how it is lost.  We are all immune to start with, our right not to be attacked is a feature of normal human relationships. This right is lost by those who bear arms “effectively” because they pose a danger to other people. It is retained by those who do not bear arms at all.
   
All people start with the human right not to be attacked or killed, but then what they choose to do can restrict or forfeit those rights in this view. 

Walzer’s view is premised in the idea that all soldiers have made themselves into the kind of dangerous men that can be killed without major worry about proportionality.

He can be personally attacked only because he is already a fighter. He has been made into a dangerous man, and though his options may have been few, it is nevertheless accurate to say that he has allowed himself to be made into a dangerous man. For that reason he finds himself endangered… the risks can be raised to their highest pitch without violating his rights.
 
In Walzer’s view, soldiers forfeit their rights because of their “warlike activities.”


The parallel in international humanitarian law is that those persons governed by the law of armed conflict derive rights and benefits but are also subject to bright line obligations.  Prisoners of war, for example, enjoy legal protection vis-à-vis their captors; because they are legally protected, they have no right to commit “violence against life and limb.”
  Conversely, lawful combatants become “war criminals” only when their actions transgress the established boundaries of the laws and customs of war.
  International criminal law intervenes into battlefield killing not when one soldier kills another, but only when one soldier causes unnecessary suffering by killing, or when civilians are directly targeted and killed.
Walzer has said that proportionality will hardly ever come into effect because of the problem of incommensurability and because the threshold is so high that most military acts would satisfy it in any event.
  Proportionality considerations are so hard to figure out that they come into play only in the most extreme and most clear-cut cases.  Such considerations do not ever concern the calculation of the lives or rights of soldiers since those soldiers, in Walzer’s view, have forfeited their human rights. 

Another, more recent, version of Just War theory, supported by Jeff McMahan and his followers, criticizes Walzer for failing to recognize that only those who fight in an unjust war have forfeited their rights and are hence liable to be attacked and killed. Those who fight in a just war retain their rights and cannot be killed except in extreme circumstances.  In this respect, as we will see, this contemporary school of Just War theorists makes a radical departure from Walzer in that some soldiers retain the full range of their human rights, but only those who fight on one side, the just side, of a war.

McMahan claims to be driven by a concern for human rights even though he has also argued that so-called aggressive, or unjust, soldiers are liable to be killed in large numbers.  Here is how McMahan characterizes his view:

For a person to cease to be innocent in war, all that is necessary is the forfeiture of the right not to be attacked for certain reasons, by certain persons, in certain conditions.  There is no loss of rights in general, nor even any loss of the right against attack, understood as the right that holds against all agents at all times. The right against attack is instead forfeited only in relation to certain persons acting for certain reasons in a particular context.
 
This restricted view of rights forfeiture is meant to apply to those who fight in an unjust war, and is an objective determination – either it is true that one has forfeited one’s rights by fighting in a war that is objectively unjust, or not.  Since human rights are also supposed to be matters of objective morality, those who fight in an unjust war have objectively forfeited their rights whether they realize it, or even could reasonably realize this, or not.  Human rights obtain objectively, and, in McMahan’s view, they can be objectively forfeited, although in a restrictive way, as well.

Concerning proportionality, McMahan has argued that there are two types, narrow and wide, but that neither places a serious limitation on what just combatants are entitled to do to unjust combatants during war.  For McMahan “Proportionality is a constraint on action that causes harm. In most cases, for an act that causes harm to be justified, it must be instrumental to the achievement of some valuable goal against which the harm can be weighed and assessed.”
 

Narrow proportionality involves harms inflicted “on those who were potentially liable to lesser harms.” Wide proportionality involves harms inflicted “on those who were not liable to any harm at all.”
 Harms inflicted in the narrow sense are normally intentional, whereas harms inflicted in the wide sense are normally unintentional.  McMahan claims that only wide proportionality is relevant to wartime situations. In this McMahan follows the traditional International Humanitarian Law [IHL] model of focusing proportionality only on collateral killings of civilians, not on the loss of lives of soldiers, at least if we are thinking of the lives of those who fight on the unjust side of a war.  In IHL, any deliberate targeting and killing of civilians, or what the law of armed conflict terms “protected persons” represents a separate war crime in itself.  The war crime of targeting those who are legally protected is a completed offense at the moment the attack is intentionally undertaken, irrespective of its effects.

McMahan puts his finger on one of the main reasons for the traditional restriction of jus in bello proportionality to wide, that is unintentional, harm to those who are not at all liable to be harmed, that is to innocent civilians.

Harms inflicted on those who are liable to suffer them have traditionally been assumed to have no role in determining proportionality. Otherwise the resort to war might be ruled out if, for example, the number of expected killings of enemy combatants would exceed the number of people on one’s own side whose lives the war could be expected to save – an implication that to my knowledge no just war theorist has been willing to embrace.

In what follows we will indeed seriously consider such a position, even if we do not fully embrace it in the end.  Only harms inflicted “on the innocent as unintended side effects – that is with collateral damage” is in practice part of the jus in bello proportionality assessment, in McMahan’s view.


 But McMahan argues, contrary to the traditional view, that the killing of combatants is often part of jus in bello proportionality.  He puts the point simply and clearly when he says: “acts of war by unjust combatants are in practice very unlikely ever to be proportionate in the wide sense.”
  So, at least in this sense, McMahan seems to go quite a ways toward taking the human rights of soldiers seriously.  But again, notice that this is only true of the human rights of what he calls “just combatants,” not of “unjust combatants.”  Unjust combatants have forfeited their rights, even if on his view this is not a general but a highly contextualized and conditional forfeiture.    

In our view, Just War theory today does not take the individual rights of all soldiers seriously, at least in part because these views continue to think of soldiers as a class rather than as individuals.  Walzer is quite explicit about this when he says that war is an enterprise of a “class” not of an individual. 
  McMahan, as in all such things, is much more subtle.  McMahan has rather harsh things to say about collectivist approaches to the morality of war.
  Yet, his view seems to treat soldiers in terms of whether they are just or unjust combatants, thereby treating them primarily based on what their States have done.  Seemingly in a similar vein, Brian Orend has said that if the enemy State lacks just cause then everything the enemy soldier does is tainted and seemingly disproportionate.
  Let us now examine how legal and moral theorists have sought to limit the reach of human rights norms in wartime situations. 

IV. Lex Specialis and Forfeitures
There are various responses that have been given by theorists who want to keep human rights law and morality from encroaching too far into traditional humanitarian law and Just War domains.  Legal theorists argue that the domain of humanitarian law is lex specialis.  Moral and political theorists argue that when one person unjustly threatens the life of another person the first person has forfeited his or her rights and can be attacked or killed without violating human rights.  We will take up these arguments in more detail now.

The lex specialis argument has been restated in several recent decisions of the International Court of Justice [ICJ].  In the Nuclear Weapons Advisory Opinion, the ICJ said:

In principle, the right not arbitrarily to be deprived of one’s life applies also in hostilities.  The test of what is an arbitrary deprivation of life, however, then falls to be determined by the applicable lex specialis, namely the law applicable in armed conflict which is designed to regulate the conduct of hostilities.  Thus whether a particular loss of life, through the use of a certain weapon in warfare, is to be considered an arbitrary deprivation of life contrary to Article 6 of the Covenant [International Covenant on Civil and Political Rights], can only be decided by reference to the law applicable in armed conflict and not deduced from the terms of the Covenant itself.
 
Here, then, is the expression of the lex specialis doctrine thought to save humanitarian law from being completely swamped by human rights law.


This principle is implicitly affirmed in the European Convention on Human Rights and Fundamental Freedoms.  Article 2 makes clear that “Everyone’s right to life shall be protected by law.  No one shall be deprived of his life intentionally save in the execution of a sentence of a court following his conviction of a crime for which this penalty is provided by law.”  This seemingly categorical imperative is qualified by the caveat in Article 15, paragraph 2 that the right to life is paramount “except in result of deaths resulting from lawful acts of war.”  The term “lawful” here makes reference both to the textual application of treaties dealing with the conduct of hostilities and the permissible choice of weapons.  The term also includes broader resort to the established body of international customary law related to warfare.  

The idea is that human rights law creates a kind of prima facie case for thinking that certain behavior, especially deprivation of the right to life, is to be proscribed.  But the all things considered case is determined only after looking at the legal requirements that may be applicable to the specific kind of case in question.  If the case falls directly under a specific provision of humanitarian law, then even though human rights may be abridged, this can be justified by reference to the laws of war.


One recent commentary on this decision and the general doctrine of lex specialis, Marko Milanovic, has raised a skeptical question that we at least partially endorse:

If human rights accrue to human beings solely by virtue of their humanity, why should these rights evaporate merely because two states, or a state and a non-state actor, have engaged in armed conflict?  More limited these rights may be, but they cannot be completely extinguished or displaced if their basic universality premise, that they are immanent in the human dignity of every individual, is accepted.

Notice, though, that Milanovic allows that human rights can be limited or restricted during war, but not that they can be extinguished, which is the position we support as well.

The lex specialis doctrine cannot carve out an area of human rights law that makes these rights never applicable to armed conflict and still allow human rights to have universal scope.  So, the main question then becomes how human rights can legitimately be restricted in certain situations in war or emergencies.  If the entirety of human rights law is suspendable on lex specialis grounds then there is a danger of undermining all human rights.  


So some kind of restriction on humanitarian law considerations needs to be drawn so that the entire of the doctrine of human rights, or what is of central importance to it, is still operable for some wartime situations and other emergencies where clearly the individuals who are involved still are human.  In this vein, we note that there are indeed instances where the affirmation of human rights is a central dimension of the military mission.  In his Tactical Directive
 of 30 November 2011, the ISAF Commander, U.S. Marine General John R. Allen, makes this explicit linkage:


Respect for Human Rights. A significant component of our campaign is 
championing the respect for human rights and supporting GIRoA’s development 
of institutional protections of every citizen’s human rights in accordance with 
LOAC, international law, and the laws of Afghanistan. ISAF will support and 
encourage GIRoA to hold those responsible accountable for their actions. These 
actions are vital in building the Afghan population’s confidence and trust.  

At the moment, international law is definitely unsettled about how precisely the doctrine of lex specialis is to limit human rights law in armed conflict situations.  On most views, human rights remain fully in force during armed conflict, but the source of protections is seen as being embedded in the prevailing jus in bello framework.  This view is largely satisfactory, but cannot account for the recurring collision between the core rights to life and liberty.  

The conservative view is that human rights law only comes into effect when there are no rules of humanitarian law that could be applicable to a given situation. The emerging more liberal view is that only when a rule of humanitarian law is clearly and unequivocally applicable are human rights considerations completely inapplicable in battlefield situations.  The newer, more liberal, view is the one that seems to us to be gaining ground and it is to this view that we will refer for guidance in how we should view the human rights turn in moral and legal debate about the applicability of human rights to armed conflict situations.
We now turn to the forfeiture argument advanced by most Just War theorists to try to blunt the effects of human rights on jus in bello considerations.  The revisionist Just War theorists maintain that when a State is an aggressor its soldiers have forfeited their right not to be killed.  It is also often said that when a State or a soldier is acting in self-defense many more action-options are justifiable than otherwise.  And such a position on self-defense calls into question the concern for the lives of enemy soldiers that we argued needs to be part of the proportionality assessment in human rights terms.  In the remainder of this section we will address the way self-defense is often understood in philosophical debates about killing in war. 


Let us start by making an assumption drawn from criminal law and human rights law, namely that if a person is attacked that person is not justified in using whatever force he or she chooses.  Self-defense does not automatically grant the one attacked the right to kill. Instead, the one attacked has the right to do what is necessary to stop the attack.  Rather than discuss this in terms of the right to kill, Human Rights Law seems to call for a change in orientation that would instead posit the right to disable the attacker, rather than the right to kill the attacker.  The attacker has made himself or herself liable to be disabled, not to be killed.  It may turn out that the only way to disable the attacker before the attacker kills is to kill the attacker.  But it is misleading to discuss this case by saying that the attacker has made himself or herself liable to be killed since this is only one of several ways that the attacker can be disabled. 
The one who is the attacker should be granted fewer options than the one attacked, and in this sense there is a prima facie preference for the one attacked vis-à-vis the one doing the attacking.  But, from a human rights approach, it is a mistake to think that the attacker has forfeited his or her right to life, or right not to be killed, even temporarily. It would be unnecessary and disproportionate for the one attacked to use lethal force when non-lethal force will fend off the attack.  But beyond this clear line other choices are often not clear-cut. 


Joel Feinberg was right to argue that certain basic rights are mandatory in the sense that they cannot be alienated by waiver.  And his position on forfeiture of rights also seems to have at least initial appeal, namely, that even the most basic rights can be forfeited at least temporarily due to one’s wrongful or negligent behavior.  Rejecting the idea that one cannot waive the right not to be killed does not mean that one must also reject the idea that one cannot forfeit this right.
  What is most important here is over what period of time one forfeits one’s right to life.  If it is forfeited henceforth, then it is hard not to infer that it is also true that henceforth the person who has forfeited the right to life is also not truly a human any more.

The most defensible version of the rights-forfeiture view in Just War theory is that basic rights, such as the right not to be killed, can be forfeited only for a certain period of time, not permanently, as McMahan has contended.  In McMahan’s view the unjust combatant forfeits his or her right not to be killed for as long as he or she participates in an unjust war.  And the forfeiture is only to those who fight in the just war.  But why is the forfeiture to everyone else on the other side of the war?  It seems that forfeiture should only occur to those who one is wronging at the moment.  The salient question is to whom does each combatant forfeit the right to life for as long as that combatant participates in an unjust war?
  Surely the forfeiture is not to everyone in the world, or even to everyone who is on the just side of the war.  The wrong of participating in an unjust war is not exactly parallel to participating in an attack on another person.  Not everyone on the other side has their lives threatened in the same way as in the two person case of someone who must defend herself in a dark alley against an unknown assailant.


In the two person case, the one who attacks with lethal force forfeits certain rights by one’s wrong-doing.  But from a restrained view provided by human rights considerations, even in this case there is no automatic forfeiture of the right to life of the attacker. Vis-à-vis the one who is attacked, the attacker loses whatever rights would have otherwise prevented the one attacked from successfully and rightfully thwarting the attack.  Things get even more difficult in the case of a soldier who participates in an unjust war.  Here that soldier forfeits, if he or she forfeits at all, what ever rights would normally stand in the way of the soldiers on the just side of the war from preserving their lives and protecting their fellow citizens.   
Soldiers fighting in an unjust war are jeopardizing the self-defense of enemy soldiers in quite variable ways over the course of participating in war.  They are creating risks for their enemies, but like the two person case in many situations what is needed to nullify the risk does not necessarily involve lethal action.  Yet if soldiers can only be killed when they are highly dangerous or when killing them is necessary for self-defense of others, those who attack them take a risk in that the soldiers attacked may not at any given moment have forfeited their rights not to be killed. To be clear, such an understanding would radically restructure the entire regime of humanitarian law to the extent that targeting during an international armed conflict may properly be made on the basis of affiliation with an entire group – termed combatants in the jus in bello. In any event, the key is the principle of necessity, along with related issues concerning the principle of proportionality, a topic to which we turn in detail in the next section.
In general, the terminology of forfeiture of rights seems inapt.  There is a great risk that such talk will make us think that the so-called unjust combatant is deprived of his or her most basic rights. Yet, this is not true since the loss of rights only in certain limited contexts and only vis-à-vis a very restricted set of people is not the sort of deprivation of rights that opens up a class of people to anything like a general liability to be killed or harmed.  From a human rights perspective, we should start from the position that all lives are to be treated the same.  And we definitely do not think that the fact of very limited forfeiture of rights means that the human rights of enemy soldiers can be dismissed or severely devalued in proportionality assessments.  We next look at the relation between proportionality and necessity against this human rights background.
V. Necessity’s Relation to Proportionality 


Necessity seen through the prism of human rights sets a limit for all proportionality assessments.  Lethal force can only be justified to begin with if it is the required strategy (and in this sense necessary) that can achieve a goal that is a significant one.  Within the human rights domain, necessity carries with it the most literal interpretation in the narrow context of action.  If this necessity threshold is not crossed, then it makes no sense to discuss whether the response is proportionate or not.  There is a double meaning for “necessity”:  the strategy must be needed to accomplish a specific military objective, and this objective must itself be needed for some larger goal, normally winning the war.  If human rights law is applicable, that larger goal will presumably be drawn in terms of the preservation of human rights.  It might be thought that lethal force can be used when it is the least costly way to achieve a militarily necessary goal.  But from a human rights perspective, lethal force is unjustifiable merely by reference to showing that it is least costly compared to all alternatives.  


It is sometimes thought that as long as killing soldiers is militarily necessary then it can be justified, after all that is what war involves. But, again from a human rights perspective, war is not about killing soldiers; rather war is about achieving reasonable objectives through the least objectionable (again, in terms of human rights) use of force. Wars should be aimed at incapacitating enemy soldiers, but there is a range of tactics that can incapacitate, including capture of enemy soldiers.  When incapacitation of the enemy is seen as the key to legitimate military objectives, the use of lethal force even against other enemy soldiers must itself be justified as necessary.
  Full implementation of a human rights based model during armed conflict would necessitate a shifting of burdens onto the war-fighter beyond those already found in the laws and customs of war.  And proportionality assessments would therefore also be drawn in terms that take account of possible loss of soldiers’ lives, even when those soldiers are enemies who are on the unjust side of a war. 


In Part IX of its Interpretive Guidance on the Notion of Direct Participation in Hostilities under International Humanitarian Law, The International Committee of the Red Cross inserted an entire section addressing restraints on the lawful use of lethal force during armed conflicts.  This section postulated that the “kind and degree of force which is permissible against persons not entitled to protection against direct attack must not exceed what is actually necessary to accomplish a legitimate military purpose in the prevailing circumstances.”
  This is the narrowest reading of necessity that we discussed above, i.e. necessity is a literal term drawn in the narrowest tactical terms.


Given the fact that there is no black letter law (lex lata) to support that assertion, the ICRC Interpretive Guidance relied on its assertion of moral authority (lex ferenda) and indirect application of the protections that are universally accepted as applying to persons who are not clearly combatants, in particular employing an expansive notion of the principle of necessity in the way we have just indicated.

It would defy basic notions of humanity to kill an adversary or to refrain from giving him or her an opportunity to surrender where there manifestly is no necessity for the use of lethal force. In such situation, the principles of military necessity and of humanity play an important role in determining the kind and degree of permissible force against legitimate military targets.
  
The ICRC also cited Jean Pictet for the idea that “‘if we can put a soldier out of action by capturing him we should not wound him, if we can obtain the same result by wounding him, we must not kill him, if there are two means to achieve the same military advantage we must choose the one which causes the lesser evil.’”  To be clear, prior to Part IX, there was no affirmative statement of this principle in any authoritative text, and the ICRC Interpretive Guidance did not carry with it the force of state consensus at the time of its promulgation, so it is lex ferenda not lex lata..
Part IX is highly controversial, particularly insofar as the ICRC sought to cast its position in terms of preexisting customary international norms.
  Military practitioners have sharply objected to this commingling of the non-derogable right to life derived from human rights norms with the notion of military necessity and lawful targeting inherent in the jus in bello.  Experienced military practitioners argue that the ICRC created a precept that embeds the right to capture in jus in bello thereby concluding that “the ICRC has lost sight of its role as trusted advisor and has assumed the position of international legislator.”
  In the words of one expert that participated in several years of meetings that preceded the Interpretive Guidance “Recommendation IX deals with a matter that the experts were not asked to decide, it was raised late in the expert process, was strongly objected to by a substantial number of the experts present, was not fully discussed and so should not, in my opinion, have been included in the document.”
  

From the perspective of the ICRC and its defenders this issue highlights one important litmus test for the application of human rights norms to battlefield situations.  To see why proponents would maintain that even so-called unjust combatants cannot be killed if it is possible to capture them instead with little cost, consider the example of so-called “Stand your ground” laws that are currently the focus of intense public debate in the US.  Even if an aggressor is wrongful, considering the aggressor as a person with rights rather than as someone primarily defined by his or her status (as an “aggressor”) makes a huge difference.  That one does not want to retreat, and that one has in some sense the right not to retreat, is not dispositive of the issue.  One does not respect the person who is the aggressor as a bearer of rights by allowing such considerations to trump the rights of even a person who is an aggressor.  And when we move to considerations of war, there seems to be even less reason for saying that anything other than necessity can override the rights of enemy soldiers, even those on the unjust side of a war.    


War or armed conflict cannot be initiated or conducted unless it satisfies the necessity condition.  It is relatively uncontroversial that the initiation of war (jus ad bellum) can only be justified if it is a last resort, that is, where all other strategies have been attempted or are patently unlikely to succeed at accomplishing a justified aim.  According to many theorists the only aim that is justified if war or armed conflict is to be employed is self-defense.  Today, as well as historically, some have argued that defense of innocent others is also a “just cause” to initiate war.
  Suffice it here to say that even in cases of self-defense the strategy of using lethal force can only be justified if it is the last resort when the human rights domain is dominant.  
The jus in bello condition of necessity has a strong affinity with this last resort principle in jus ad bellum considerations.  Necessity establishes a threshold that must be crossed first in order for the use of lethal force to be justified. Only then does proportionality enter the picture. In the language of the Italian Criminal Code no punishment may be imposed upon “persons who commit an offense when forced to do so by the need to defend their rights or the rights of others against a real danger of unjust attack, provided that the defensive response is proportionate to the attack.”
  
Last resort and self-defense play important roles in how to understand necessity in a jus in bello context, just as is true in jus ad bellum.  We can think of military necessity at both the initiation of a war and also at the stage where war is conducted and intermediate military goals are set.   For these intermediate goals, such as clearing an area of enemy soldiers, necessity in its strictest sense requires that all other non-lethal avenues be exhausted, or shown to be clearly ineffective.  From a human rights perspective, it is not sufficient that the soldiers to be attacked are enemies, or even unjust combatants.  To be justified in attacking these soldiers with lethal force requires that the necessity threshold be crossed, i.e. the action is “forced” upon the participant to echo the verb used in Italian domestic law.  This means that the dual aspects of necessity must be met: that the goal cannot be achieved by any other means, and that the goal itself is necessary for achieving the wider goal of winning the war.  As we saw in Chapter 5, these human rights derived precepts do not accurately reflect the current lex lata of jus in bello because military necessity has a broader functional meaning based on pragmatic goals rather than a literal necessity limited to a particular context.
However, when we think of these goals in human rights terms it becomes easier to see whether proportionality is met.  In the jus ad bellum context, self-defense of a population against an aggressor can be understood rather straightforwardly.  But what of the jus in bello?  Here the military goals all have something to do with facilitating the larger goals of the war.  Some of these goals are intermediate in that they are stages in the overall jus ad bellum plan, i.e. necessary to eliminate the ongoing threat posed by the enemy.  And some of the military goals are merely ones that turn out to be necessary for achieving the jus ad bellum plan, such as not losing too many soldiers so that there are still enough to launch a successful offensive for instance.  Here the lives of one’s own soldiers are weighed against the lives of enemy soldiers, but there is also put into the balance a portion of the value of the larger war’s goal seen in human rights terms.  


Winning a war, as well as achieving an intermediate military objective, can often be accomplished by taking enemy soldiers prisoner rather than killing them during battle.  This is the heart of the debate because it touches on the areas of autonomy, presumption, and burden of proof that we discussed in Chapter 5.  In the constitutional debates over the Obama administration policy of targeting American citizens overseas, the Department of Justice White Paper went so far as to  argue that lethal force is lawful only when capture is “infeasible.”
  The White Paper defined the term “infeasible” loosely as follows: [C]apture would not be feasible if it could not be physically effectuated during

the relevant window of opportunity …. Other factors such as undue risk to U.S. personnel conducting a potential capture operation also could be relevant.”
  This language does little to clarify whether the Administration premises targeting primarily on the human rights model [as implied by the very notion of a duty to capture] or on the jus in bello regime [which can be inferred from the broad construction of military necessity]. 

 It may also be completely correct to surmise that the Administration policy is based on the human rights model insofar as it applies to American citizens while drawing its functional strength from jus in bello.  In the sense that the policy authorizes the intentional killing of even American citizens, but does so without giving carte blanche authority to those ordering or planning the strikes, the Obama policy represents a  sophisticated synthesis of the two approaches, albeit without clearly specifying the basis of legal authority.  In that sense, it is troubling because it obscures the true sense of proportionality that is intellectually defensible and contextually appropriate.

   It is often difficult to show that the necessity condition has been met for jus in bello killing in a narrow tactical sense based on the ICRC approach.  And when we add considerations of proportionality, it is not clear that the use of lethal force to accomplish an intermediate military objective can easily be justified since the force must not only be a last resort but must also be such that, among other things, the loss of life of soldiers that is risked is less than the value of the goal to be accomplished.  In human rights terms, then, it may be that what is necessary is still not justified because of its being disproportionate.  Achieving a military objective, even one that is necessary for winning a war, may not be proportionate because even as necessary for winning the war, the overall goal of the war may not be significant enough to justify the killing that it will take to accomplish it.  So, just because achieving a military objective requires lethal use of force such use of force may still be disproportionate and hence unjustified.


Satisfying a threshold consideration is not sufficient for an all things considered justification, only for prima facie justification.  Proportionality is an independent concept from necessity, each is a condition in its own right, and each has a different threshold level.  But these concepts are linked in the sense that while proportionality is not exhausted by necessity considerations, proportionality does not even apply to a given situation until the necessity condition has been satisfied.  Similarly, once proportionality’s threshold is crossed still other conditions may come into play before all things considered justification can be achieved.  What this means in human rights terms is that the lives of everyone affected are assessed at two distinct levels: to see whether the lives lost were necessary for a given objective, and to see whether the lives lost were proportionate, in the sense of having less value than the value of achieving the military objective.


  Lastly, consider jus ad bellum justification.  Assume for a moment that a just cause to go to war has been established by a showing that the war will be one of self-defense.  As indicated above, one must then show that the necessity condition has been satisfied, namely that the war (which can involve lethal or non-lethal tactics) is the only way the State can indeed prevent itself from being conquered or destroyed.  Many people would think that the justification is now firmly established.  But there are proportionality considerations here as well even in cases of self-defense.  Only proportionate strategies can be used to defend sovereign interests.  Just as in the two-person case, where in the ICRC’s view one is not permitted to kill an opponent if merely wounding him stops his attack, so in war or armed conflict one cannot obliterate one’s enemy when merely capturing some of its troops will accomplish the military mission.  Indeed, this is the conceptual basis for the historically inarguable war crime of “declaring that no quarter will be given” (i.e. no prisoners taken alive).
  At a minimum, one cannot simply discount the value of human lives irrespective of their role in the conflict.  This in our view is how human rights concerns should affect both jus ad bellum and jus in bello considerations.

VI. The Crime of Disproportionate Attack


In this final section we will discuss what recent international legal theorizing concerning international criminal law might also tell us about how human rights law could affect combat situations.   The two main international courts have held somewhat different views of how to make proportionality assessments.  In most cases, proportionality is limited to a consideration of collateral damage to noncombatants. We will examine the proportionality criteria used by international courts for help concerning how a human rights approach could be changing international criminal law.


In the International Court of Justice (ICJ) advisory opinion on the Legal Consequences of Construction of a Wall in the Occupied Palestinian Territory,
 the standard of proportionality adopted was very similar to the IHL as restricted by human rights approach discussed in the Israeli High Court judgment.  In that case the Israeli High court said:

if a terrorist taking a direct part in hostilities can be arrested, interrogated or tried, those are the means that should be employed.
  
Concerning the necessity principle the ICJ quoted from its earlier Gabcikovo-Nagymaros Project case which requires that the act being challenged be “the only way for the State to safeguard an essential interest against a grave and imminent peril.”
  In one sense, this is merely a logical extrapolation of the human rights precept that rights may be constrained only “to the extent strictly required by the exigencies of the situation.”
The ICJ then said this about proportionality, quoting the Human Rights Committee of the United Nations: the restrictions “must conform to the principle of proportionality” and must be the least intrusive instrument amongst those which might achieve the desired result.
  The ICJ concluded the opinion by finding that Israel’s construction of the wall had not met either the necessity or proportionality principles so understood.


Notice that the construal of proportionality here is stricter than most – namely, that the strategy or tactic is “the least intrusive.”  In earlier understandings of proportionality, the strategy or tactic merely had to cause less damage than would occur if the military objective were not accomplished by the strategy or tactic.  In most cases, meeting the proportionality requirement would not have necessarily meant using the least intrusive strategy or tactic.  The ICJ Wall case thus raises the bar considerably in terms of what is required for an action not to be disproportionate, at least from a human rights perspective.


The international criminal tribunals have partially followed the ICJ in how they have understood proportionality and necessity.  The Rome Statute allows for criminal punishment for disproportionate attacks during armed conflict in the International Criminal Court.  One of the most prominent violations of the laws of war -- disproportionate attack -- is defined as, 
Intentionally launching an attack in the knowledge that such attack will cause incidental loss of life or injury to civilians or damage to civilian objects or widespread, long-term and severe damage to the natural environment which would be clearly excessive in relation to the concrete and direct overall military advantage anticipated.

Proportionality here ranges over damages to civilian lives, to civilian objects, and even over the natural environment, but not over the lives of combatants.
  By contrast, the European Court of Human Rights is on record that lethal force is warranted in law enforcement operations only when it is “strictly proportional” and only in the absence of suitable alternatives.
  As we previously noted, the ICRC is at the forefront of challenging the notion that combatant lives are completely disconnected from proportionality analysis by calling for a human rights approach to proportionality in armed conflict.

In addition, the ICC Elements of Crimes document contains a key footnote that reads as follows: 

The expression “concrete and direct overall military advantage” refers to a military advantage that is foreseeable by the perpetrator at the relevant time. Such advantage may or may not be temporally or geographically related to the object of the attack. The fact that this crime admits the possibility of lawful incidental injury and collateral damage does not in any way justify any violation of the law applicable in armed conflict. It does not address justifications for war or other rules related to jus ad bellum. It reflects the proportionality requirement inherent in determining the legality of any military activity undertaken in the context of an armed conflict.
Here we see a reflection of what has traditionally been thought to be the domain of jus in bello proportionality assessments, at least as measured by state practice. However, the footnote itself, when given interpretive force as permitted under Article 21 of the Rome Statute could provide the basis for judges to impose the narrowest human rights understanding of proportionality based on the assumption of a pactum tacitum among the delegations.  

The circularity of the last sentence of this extensively negotiated footnote could well be interpreted by future Trial Chambers to accord with a more human rights based orientation we have seen expressed in the ICJ opinions and the ICRC Direct Participation Guidelines.  The ICC judges are vested with the normative uncertainty of determining what “the proportionality requirement in determining the legality of any military activity” actually means.  In any event, it is clear to us those provisions of the Rome Statute when modified by the constituent elements of the actual crimes support the conclusion that the modern understanding of jus in bello proportionality must be made independently of the larger jus ad bellum circumstances.
In this light, Judith Gardham has made an important observation in commenting on how the ICC has come to understand proportionality: 

The Statute definition of the offense of launching a disproportionate attack adds 
the word ‘clearly’ to the text of the provision as it appears in Additional Protocol 
I.  This addition is intended to indicate to the Court that only obvious cases of 
disproportionate attacks should be punished.
  

When we are in the realm of international criminal punishment, only clearly disproportionate attacks are prosecutable.  And for some commentators that means that proportionality shrinks to include only obvious cases of collateral civilian deaths that are not outweighed by gains in military advantage. 

But, we believe, it is important that the ICC has extended the domain of proportionality assessments from what had previously been understood.  The term “overall” military advantage calls for an assessment that, as the note cited above indicates, takes in greater geographical and temporal dimensions than the immediate target of a particular attack.  Such a broadening of the scope might well reach to include the idea that some lives of soldiers need to be taken into account in the proportionality assessment.  Killing soldiers, who are in the geographical area but not necessary for accomplishing a mission, is the kind of disproportionate attack that might in the future trigger a criminal prosecution at the ICC if the judges interpose a human rights based concern for human life that includes the protection of combatants from the effects of combat operations.  This arguably echoes the strands of Geneva Conventions law and military professionalism that abhor wanton cruelty that is either divorced from a focused pursuit of tactical or strategic advantage or reflects indiscipline and inefficiency within a military command.  This is also an important result for international criminal law of taking human rights seriously.  

There is even a more radical reading of the change wrought by incorporating human rights considerations into international law.  The Israel High Court decision in the Targeted Killings case, that seemed to follow the lead of the ICJ, said that the lives of terrorists needed to be considered in proportionality assessments.  If the standard employed in the Wall case were to be applied to a broader range of cases than just those concerning terrorism, but to other combatants as well, it seems that not many killings could be justified since they would become per se disproportionate.  In most cases there are other strategies that can be adopted that would have the same military advantage, such as capturing the targeted person.  In any event, there would always have to be a showing that capture was not possible, or was overly risky, if killing is to meet the ICJ standard.  This would shift the burden of proof onto the war-fighter to affirmatively justify each tactical decision.


The upshot seems to be that it might some day be considered a disproportionate attack that would warrant international criminal prosecution if soldiers were killed who could be disabled for the same military effect.  After all, if terrorists should be treated this way, then surely regular soldiers who happen to be on the unjust side of a war should not be treated any worse.  In any event, we have now reached the end of our exploration of how to think about what changes should be made (lex ferenda) to the international law of jus in bello proportionality concerning human rights applied during armed conflict.

We will close with two caveats.  First, the effort to interject human rights into the context of conflict is not artificial or imagined.  These are very real trends that increase the uncertainty among international lawyers and academics over the precise bounds of what is required during conflict and indeed what is desirable.  There are very few bright line boundaries, particularly in the domain of non-international armed conflicts, or when dealing with sustained insurgencies that wage war in an asymmetric manner by ignoring legal and moral constraints.  This tension is particularly notable in the context of efforts by States to cooperate in preventing or responding to terrorist acts.  The balance between the loss of innocent life necessitated by striking terrorist actors and the prevention of terrorist crimes that seek to destroy innocent lives is indeed irreducible to a formula or a neat decision matrix.  In the memorable summation by Gary Solis “such calculations are one of the burdens of high military command.”
   

Secondly, we cannot become so wedded to the aspirational goals of human rights law so as to ignore the reality faced by the soldier on the ground.  For example, the U.S. Army Counterinsurgency [COIN] Manual posits a context specific definition of proportionality that appears to be based on the human rights model, 
 but imposes what is in actuality nearly an impossible decision-making criterion onto the war-fighter:  
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