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Questioning Civilian Immunity 

AARON XAVIER FELLMETH  

The soldier, be he friend or foe, is charged with the protection of the weak and unarmed.  It 

is the very essence and reason of his being.  When he violates this sacred trust, he not only 

profanes his entire cult but threatens the very fabric of international society.
1
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I. INTRODUCTION 

The twenty-first century begins, much as the twentieth ended, with estimates as high as 

hundreds of thousands of civilians being slaughtered in international and civil wars.
2
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DOUGLAS MACARTHUR, REMINISCENCES 295–96 (1964)). 

2. See, e.g., Nidal Al-Mughrabi, Israel Kills 5 in Gaza, Briefly Eases Grip on Town, REUTERS NEWSWIRE, 

Nov. 4, 2006; Nidal Al-Mughrabi, Israel Strikes Kill 9 Palestinians, REUTERS NEWSWIRE, Nov. 1, 2006; 

Lawrence K. Altman & Richard A. Oppel, W.H.O. Says Iraq Civilian Death Toll Higher Than Cited, N.Y. TIMES, 

Jan. 10, 2008, at A14; Richard Norton-Taylor, Civilians Main Cluster Bomb Victims, GUARDIAN, Nov. 3, 2006; 
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Reports of recent international conflicts tell of civilian deaths exceeding combatant deaths, 

sometimes by multiples.
3
  For example, During Israel’s summer 2006 conflict with 

Hezbollah in Lebanon the Israeli Ministry of Foreign Affairs claimed the deaths of 119 

Israeli combatants
4
 compared to independent reports of Lebanese civilian casualties 

amounting to at least 700.
5
  Still more recently, the Iraqi Health Minister shocked the world 

by reporting that the U.S.-led war to overthrow the Iraqi government from 2003 to 2006 had 

caused approximately 150,000 civilian deaths (previously reported at less than 50,000).
6
  

That number seems still more unsettling when compared to the estimated number of Iraqi 

military personnel killed in the war—approximately 12,000.
7
  Deaths in the coalition forces 

from 2003 to 2006 numbered fewer than 3000.
8
  Meanwhile, the civilian body count in the 

Sudanese civil war in Darfur reportedly continues to approach 250,000.
9
  These figures have 

raised sufficient concern with the U.N. Security Council that it has recurrently, since 1999, 

adopted resolutions deploring civilian casualties in armed conflicts and urging states to 

comply with their obligations under international humanitarian law.
10

 

The disparities between combatant deaths and civilian deaths merely represent a long-

term trend in modern armed conflicts.  According to the International Committee of the Red 

 

Milton Leitenberg, Deaths in Wars and Conflicts in the 20th Century (Cornell University Pease Studies Program, 

Occasional Paper #29, 2006) available at http://www.cissm.umd.edu/ 

papers/files/deathswarsconflictsjune52006.pdf; Iraq Body Count, http://www.iraqbodycount.net (last visited Feb. 

6, 2008). 

3. Given the confusion in much of the scholarly literature about the use of the terms ―combatant,‖ 

―noncombatant,‖ and ―civilian,‖ some early clarification may be helpful here.  A combatant is any person taking 

direct part in hostilities, which generally means regular members of a military force.  See Protocol Additional to 

the Geneva Conventions of 12 August 1949, and Relating to the Protection of Victims of International Armed 

Conflicts (Protocol I) art. 43(2), June 8, 1977, 1125 U.N.T.S. 3 [hereinafter Additional Protocol I].  This Article 

does not use the term ―noncombatant‖ in order to avoid confusion between civilians and noncombatant members 

of armed forces.  International law treats ―noncombatant‖ members of regular armed forces, such as military 

lawyers and military police, as military personnel.  Excepting religious and medical personnel, these are lawful 

targets of attack.  See Additional Protocol I, supra, arts. 43(2), 48; Hague Convention (IV) on the Laws and 

Customs of War on Land art. 3, Oct. 18, 1907, 1 Bevans 631, U.S.T.S. 539; Hague Convention (IX) Concerning 

Bombardment by Naval Forces in Time of War arts. 1, 2, 4, Oct. 18, 1907, 36 Stat. 2415, 1 Bevans 681; see also 

Knut Ipsen, Combatant and Non-Combatants, in THE HANDBOOK OF HUMANITARIAN LAW IN ARMED CONFLICTS 

65, 65–68, 84–85 (Dieter Fleck ed., 1995).  All persons who are neither combatants nor noncombatant members of 

the armed forces are civilians.  See Additional Protocol I, supra, art. 50.  These include war correspondents, 

entertainers, merchant sailors, and others who might accompany or service military forces without contributing 

directly to their firepower.  See Ipsen, supra, at 95. 

4. Israel-Hizbullah Conflict: Victims of Rocket Attacks and IDF Casualties, ISRAEL MINISTRY OF FOREIGN 

AFFAIRS, July 12, 2006, http://www.mfa.gov.il/MFA/Terrorism-+Obstacle+to+Peace/ Terrorism+from+Lebanon-

+Hizbullah/Israel-Hizbullah+conflict-+Victims+of+rocket+attacks+and+IDF+ casualties+July-Aug+2006.htm. 

5. Israel Hits Lebanon in New Raids, BBC NEWS, Aug. 7, 2006, available at http://news.bbc.co.uk/ 

go/pr/fr/-/1/hi/world/middle_east/5251370.stm; Lebanese Troops Begin Patrol at Israeli Border, AP NEWSWIRE, 

Aug. 18, 2006; Karby Leggett & Marcus W. Brauchli, Israelis Reach Out to Arab Nations That Share Fear of 

Ascendant Iran, WALL ST. J., Oct. 3, 2006, at A1; Craig S. Smith, Protesters in Lebanon Drown Out Blair‘s 

Offers of Aid and Support, N.Y. TIMES, Sept. 12, 2006, at A10. 

6. Steven R. Hurst, Iraqi Official: 150,000 Civilians Dead, AP NEWSWIRE, Nov. 10, 2006.  But see CBC 

News in Depth: Iraq: Casualties in the Iraq War, http://www.cbc.ca/news/background/iraq/ casualties.html 

(reporting civilian deaths as of Feb. 5, 2007, at 55,664 to 61,369); Iraq Body Count, supra note 2 (reporting 

civilian deaths as of Feb. 6, 2008, at 81,020 to 88,466).  While estimates range widely with regard to civilian body 

count, the point remains that presumably far more civilians than military personnel have been killed in the 

conflict. 

7. See Sabrina Tavernise, Iraqi Death Toll Exceeded 34,000 in 2006, U.N. Says, N.Y. TIMES, Jan. 16, 2007, 

at A1. 

8. Hurst, supra note 6. 

9. Alfred de Montesquiou, U.N. Says Sudan Terrorizing Civilians, AP NEWSWIRE, Nov. 18, 2006. 

10. E.g., S.C. Res. 1738, U.N. Doc. S/RES/1738 (Dec. 23, 2006); S.C. Res. 1296, U.N. Doc. S/RES/1296 

(Apr. 19, 2000);  S.C. Res. 1265, U.N. Doc. S/RES/1265 (Sept. 17, 1999). 
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Cross and various U.N. reports, the ratio of civilian to combatant casualties was between 5% 

and 10% in the First World War and then dramatically leapt to 50% during the Second 

World War.
11

  By the 1990s, 75% of all casualties resulting from armed conflicts were 

civilian, and in some cases the rate has allegedly reached as high as 90%.
12

  While the ICRC 

and U.N. trend figures are likely exaggerated by the inclusion of post-conflict casualties—

for example, death by disease and starvation resulting from lack of access to normal food, 

clean water, and medical facilities—in more recent calculations not factored into older 

figures,
13

 there is little doubt that civilian casualty rates have increased dramatically.
14

 

All this is, of course, precisely the kind of tragedy that international humanitarian law 

is designed to prevent.  The discrimination principle, long and widely recognized as a rule 

of customary international law and codified in several core humanitarian law treaties, 

prohibits combatants from directly attacking civilians and civilian property.
15

  

Discrimination does not, however, offer any protection from the consequences of 

overzealous or careless attacks on military targets that endanger civilians.  To shield 

civilians from the worst effects of attacks on military targets, the customary norms of 

necessity and proportionality restrict the modalities of attack.  The modern necessity 

doctrine permits otherwise unlawful attacks on military targets when such attacks are 

necessary to prevail.  By the same token, however, it prohibits combatants from using force 

endangering civilians or their property except to the extent that such force reasonably 

appears essential to attaining military victory.
16

  The proportionality principle, first codified 

in 1977 in Additional Protocol I to the 1949 Geneva Conventions, prohibits attacks against 

civilian targets and attacks likely to cause ―incidental loss of civilian life, injury to civilians, 

damage to civilian objects, or a combination thereof, which would be excessive in relation 

 

11. See U.N. SCOR, 60th Sess., 5319th mtg. at 16, U.N. Doc. S/PV.5319 (RESUMPTION1) (Dec. 9, 2005); 

U.N. SCOR, 54th Sess., 3980th mtg. at 11, U.N. Doc. S/PV.3980 (Feb. 22, 1999); Sylvia R. Limerick, The 

International Red Cross and Red Crescent Movement, 25 J. ROYAL COL. PHYSICIANS LONDON 246, 251 (1991). 

12. See The Secretary-General, Report of the Security Council on the Protection of Civilians in Armed 

Conflicts, para. 3, delivered to the Security Council, U.N. Doc. S/2001/331 (Mar. 30, 2001) [hereinafter U.N. 

Report on Civilians]; Limerick, supra note 11. 

13. See R. Charli Carpenter, ―Women, Children, and Other Vulnerable Groups‖: Gender, Strategic Frames 

and the Protection of Civilians as a Transnational Issue, 49 INT’L STUDIES Q. 295, 318 (2005). 

14. Many factors on a sliding scale of avoidability may contribute to increased rates of civilian casualties.  

Less avoidable factors include, inter alia: the elimination of early notice to civilians of a coming attack due to 

high-mobility warfare and air warfare; preventing their fleeing from the battle spaces; the prevalence of urban 

warfare and high population densities; and the spread of increasingly destructive military technologies throughout 

the world such as bomber aircraft, land mines, mortars and machine guns.  More avoidable factors include, inter 

alia: domestic pressures on political elites to minimize their combatant casualties; the failure of the news media to 

reliably report enemy civilian casualties; and virulent ethnic hatreds fomented into civil wars and genocide by 

ethnic divisions within post-colonial state boundaries. 

15. See Convention on Prohibitions or Restrictions on the Use of Certain Conventional Weapons Which 

May Be Deemed to Be Excessively Injurious or to Have Indiscriminate Effects, Protocol on Prohibitions or 

Restrictions on the Use of Incendiary Weapons (Protocol III), art. 2 (1), Oct. 10, 1980, 1342 U.N.T.S. 162; 

Additional Protocol I, supra note 3, arts. 48, 51–52, 57; Hague Regulations, Annex to the Hague Convention (IV) 

on the Laws and Customs of War on Land, Oct. 18, 1907 [hereinafter Hague Regulations] art. 25, available at 

http://www.gisha.org/UserFiles/File/Covensions%20and%20Laws/ Hague%20Convention%20IV.pdf.  A corollary 

principle of discrimination is that undefended places may not be attacked or bombarded.  See G.A. Res. 2675 

(XXV), paras. 2, 4–6, U.N. GAOR, 25t; h Sess., Supp. No. 28, U.N. Doc. A/8028 (Dec. 9, 1970); Protection of 

Civilian Populations Against Bombing from the Air in Case of War, League of Nations Unanimous Resolution 

(Sept. 30, 1938), League of Nations O.J., Special Supp. No. 182, Oct. 1938, at 135. 

16.  Hague Regulations, supra note 15, art. 23(g); ICRC, Commentary on the Additional Protocols of 8 June 

1977 to the Geneva Conventions of 12 August 1949, at 393, 587 (Yves Sandoz et al. eds., 1987) [hereinafter 

ICRC Commentary on the Additional Protocols]; Myres S. McDougal & Florentino Feliciano, International 

Coercion and World Public Order: The General Principles of the Laws of War, 67 YALE L.J. 771, 826–27 

(1967). 



456 TEXAS INTERNATIONAL LAW JOURNAL [VOL. 43:453 

to the concrete and direct military advantage anticipated.‖
17

  Attacks violating the principles 

of necessity and proportionality are considered to breach what the ICJ has called 

―intransgressible principles of international customary law‖
18

 and may be considered grave 

breaches of the Geneva Conventions.
19

 

There are many reasons to believe that discrimination and its related principles of 

necessity and proportionality should effectively protect civilians from the worst effects of 

armed conflicts.  Among these are the longevity and widespread acceptance of these 

principles by states,
20

 the greater degree of detail in modern conventional law to guide the 

decisions of military commanders,
21

 and the adoption of new technologies for avoiding 

civilian casualties, such as GPS-guided bombs and missiles.  Given these developments, one 

might suppose that armed conflicts have evolved to present fewer and milder dangers to 

civilians than in the past.  But as the discussion of civilian casualty rates implies, such a 

supposition could hardly be more wrong.  If any evidence can prove that international 

humanitarian law has failed to protect civilians from military operations, it is the 

disproportionate ratio of civilian to military casualties despite the presence of technological 

and operational factors that should have enabled belligerents to reduce such casualties.  

Consider that, at most, 18% of the deaths caused by the 2003 war in Iraq were combatant 

casualties in spite of the coalition forces’ technological supremacy.
22

  Meanwhile, states 

continue to trumpet their commitment to protecting civilians from intentional attacks, as the 

Security Council unanimously did in April 2006, when its members reaffirmed the 

―responsibility to protect‖ civilian populations from large-scale attack.
23

  The divergence 

between the professed goals of states in adopting international humanitarian law and civilian 

suffering during modern armed conflicts raises troubling questions about the efficacy of the 

legal norms protecting civilians. 

Perhaps it should not then be surprising that civilian immunity as implemented in 

international humanitarian law is not universally acclaimed.  The implementation of 

international humanitarian law’s civilian protections clearly leaves much to be desired.  But 

 

17. Additional Protocol I, supra note 3, arts. 51(5)(b), 57(a)(iii),(b). 

18. Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion, 1996 I.C.J. 226, para. 79 (July 8); 

See also Prosecutor v. Kupreškic et al., Case No. ICTR IT-95-16-T, Trial Chamber II Judgment, para. 524 (Jan. 

14, 2000); U.S. DEP’T OF THE ARMY, FIELD MANUAL: THE LAW OF LAND WARFARE, FM 27-10, July 15, 1976, 

arts. 40, 41 [hereinafter U.S. Army, FM 27-10]; 3 PROTECTION OF WAR VICTIMS: PROTOCOL I TO THE GENEVA 

CONVENTIONS 131–42 (Howard S. Levie ed., 1980) (no delegation had major objections to the amendment of the 

relevant articles). 

19. Additional Protocol I, supra note 3, art. 85. 

20. See id. arts. 48, 52; G.A. Res. 2444, para. 1, U.N. GAOR, 23rd Sess., Supp. No. 18, U.N. Doc. A/7218 

(Dec. 19, 1968); ICRC Commentary on the Additional Protocols, supra note 16, at 585.  The military manuals of 

most major states accordingly prohibit intentional attacks on civilians.  E.g., UK MINISTRY OF DEFENSE, MANUAL 

OF THE LAW OF ARMED CONFLICT 315–16 (2004); 1992 Joint Service Regulations, 15/2 (ZDv), paras. 401, 441, 

454 (Aug. 1992) (Germany), reprinted in THE HANDBOOK OF HUMANITARIAN LAW IN ARMED CONFLICT para. 

401, 441, 454 (Dieter Fleck ed., 1999); U.S. Army, FM 27-10, supra note 18, art. 40; Legge Italiana di Guerra art. 

42 (July 8, 1938), Royal Decree No. 1415, available at http://www.difesa.it. 

21. Modern conventional international humanitarian law includes several specific duties designed to protect 

civilians, such as an obligation not to bomb targets before identifying their military nature and to take reasonable 

care not to inadvertently bomb civilian targets located near military ones. See Protection of Civilian Populations 

Against Bombing from the Air in Case of War, League of Nations Unanimous Resolution (Sept. 30, 1938), 

League of Nations O.J., Special Supp. No. 182, Oct. 1938, at 135.  Additional Protocol I also prohibits belligerents 

from treating ―clearly separated and distinct‖ military targets located in a concentration of civilians as a single 

target (by, for example, bombarding the entire town instead of the specific military targets in the town). Additional 

Protocol I, supra note 3, art. 51(5)(a). 

22. Carl Conetta, The Wages of War: Iraqi Combatant and Noncombatant Fatalities in the 2003 Conflict , 

Project on Defense Alternatives Research Monograph #8, at 3, 42 (Oct. 20, 2003), available at 

http://www.comw.org/pda/fulltext/0310rm8.pdf. 

23. S.C. Res. 1674, para. 4, U.N. Doc.S/RES/1674 (Apr. 28, 2006). 
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even beyond the law’s pragmatic failure to reduce casualties, recent discussions have 

attacked the very concept of civilian immunity, questioning its moral coherence, its 

independence from the ius ad bellum, and its impartiality toward underrepresented classes 

such as women or ethnic minorities seeking independence or secession.  In this Article, I 

explore both theoretical and operational challenges to civilian immunity to determine 

whether the concept merits preservation, alteration, or replacement. 

On the theoretical score, two fundamental challenges to civilian immunity have 

become popular in recent years.  The first posits that the distinction between civilians and 

combatants is morally arbitrary and that the relevant ethical standards for subjecting 

categories of persons to attack in the ius in bello should be some other criteria, such as 

moral innocence or capacity to harm the belligerent state or its combatants.  Some variants 

of this argument also attack the dualistic nature of the laws of war (ius ad bellum versus ius 

in bello) and argue for their moral inseparability. 

The second challenge has emerged from increasingly common feminist critiques of the 

ius in bello.  Several scholars have criticized the principle of discrimination as reflecting an 

inherent gender bias.  Equating men with ―protector‖ combatant and women with 

―protected‖ civilian classes, these critiques conclude that the principle of distinction is both 

a product and a perpetuator of gender stereotyping.  Civilian immunity is rejected by these 

authors as a fundamentally, and in some views unalterably, flawed concept. 

Operational challenges to civilian immunity attack not the concept itself, but its 

implementation in the law of war.  The rules codified in the 1949 Geneva Conventions and 

their 1977 Additional Protocols—especially those embodying the principles of necessity and 

proportionality—have long been derided as too vague and inefficacious to justify their 

inclusion in a major convention.
24

  Because necessity and proportionality are uncertain in 

application, impose only tepid duties, and are rarely enforced in any event, their inclusion in 

international humanitarian law could be considered counterproductive.  What is especially 

interesting about these criticisms is that many states that initially opposed the inclusion of 

proportionality in Additional Protocol I to the 1949 Geneva Conventions did so not because 

it constrains the effectiveness of their armed forces, but rather because it does not restrain 

them well enough.
25

  This family of challenges invokes jurisprudential weaknesses of 

humanitarian law, as well as its de facto failure to protect civilians as a basis for questioning 

whether some aspects of civilian immunity actually inflict harms on civilians that outweigh 

the benefits provided.  Operational criticisms of civilian immunity, then, contrary to 

theoretical ones, are based on the idea that there is too little civilian immunity rather than 

too much or the wrong kind.  The accelerating rate of civilian casualties lends particular 

force and urgency to these operational critiques. 

Each of these critiques of civilian immunity and its underlying doctrines will be 

considered and analyzed in the following pages.  Ultimately, I do not find any of them 

sufficiently trenchant to justify rejecting altogether civilian immunity as currently embodied 

in international law.  But each critique makes important observations about the weak points 

in the implementation of civilian immunity in international humanitarian law, which in turn 

suggest useful avenues of reform to strengthen civilian immunity in pursuit of a more 

meaningful and enforceable ius in bello. 

 

24. See ICRC Commentary on the Additional Protocols, supra note 16, at 583–629 (noting that the text 

which was adopted is not always as clear as one might have wished); PROTECTION OF WAR VICTIMS, supra note 

18, at 126–36, 138, 143 (noting that representatives from several delegations suggested deleting such terminology, 

indicating that such language precluded objective judgment). 

25. PROTECTION OF WAR VICTIMS, supra note 18, at 127–28, 130, 135–38, 140, 143–44. 
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II. ETHICAL CHALLENGES TO CIVILIAN IMMUNITY 

War necessarily involves violence, and so long as we agree that killing people can at 

least sometimes be justified, the task of an ethically defensible international humanitarian 

law must be to identify who may be killed, under what circumstances, and how such killing 

should take place within a morally acceptable paradigm.  Currently, international 

humanitarian law embodies a fairly simple model—grounded in the conviction that it is not 

morally acceptable to kill civilians if such killing can be avoided—that applies upon 

commencement of an armed conflict:  Civilians and civilian property are immune from 

direct attack.
26

 

Based on the same conviction, when a military objective cannot be achieved without 

unintended civilian casualties, the attack may only go forward if the attacker complies with 

the relevant rules of international humanitarian law—in this case, necessity, proportionality, 

and related rules codified in Additional Protocol I—to minimize unnecessary civilian 

casualties. 

Active members of the armed forces (i.e., those who have not surrendered, become 

prisoners of war, or been rendered hors de combat by illness or wounds) are always subject 

to direct attack, apparently based on the conclusion that it is always morally acceptable to 

kill such combatants, even when not factually necessary. 

While this is the current ethical model of international humanitarian law, it is certainly 

not the only one possible.  As the model makes clear, the beliefs underlying civilian 

immunity appear to be quite simple—in moral terms, combatants’ lives have no value 

requiring legal protection by belligerents, while civilians’ lives have a great deal of it.  

Civilian immunity is supported by chivalric military values, epitomized by MacArthur’s 

quotation in the prolegomena attributing to combatants the role of a protector class and to 

civilians the role of a protected class.  To those trained in the European school of human 

rights philosophy, with its paradoxical Kantian foundation of equal and inviolable human 

dignity
27

 and Hegelian superstructure attributing to the reified state an inherent right to claim 

the loyalty and even lives of its citizens,
28

 the concept of discrimination may seem 

unproblematic, or at least somehow reconcilable.  Because slaughtering the unarmed is 

especially the repugnant to human rights values, it may seem superfluous to back confidence 

in the rectitude of the principle of civilian immunity
29

 with a careful analysis of the ethics 

underlying international humanitarian law.  But philosophers make it their business to raise 

such questions, and they have done so vigorously. 

Diplomats, politicians, nongovernmental organizations, the media, and other 

international elites commonly label civilians with adjectives like ―innocent‖ and 

―defenseless‖
30

 (in MacArthur’s terms, ―weak and unarmed‖), implying through these terms 

that killing such persons would be morally reprehensible.  By definition, civilians are indeed 

unarmed and relatively defenseless, with only a few exceptions unimportant here.  These 

 

26. See Yoram Dinstein, Collateral Damage and the Principle of Proportionality, in NEW WARS, NEW 

LAWS? 211 (David Wippman & Matthew Evangelista eds., 2005) (arguing that under the contemporary just war 

principle of proportionality, any civilian casualties must remain proportionate to military benefit). 

27. See IMMANUEL KANT, FOUNDATIONS OF THE METAPHYSICS OF MORALS 44–49 (Lewis White Beck trans., 

2d ed. Prentice-Hall 1995) (1797). 

28. See G.W.F. HEGEL, ELEMENTS OF THE PHILOSOPHY OF RIGHT §§ 70–75, 101–06 (Allen W. Wood ed., 

H.B. Nisbet trans., Cambridge University Press 1991) (1821). 

29. E.g., JEAN PICTET, DEVELOPMENT AND PRINCIPLES OF INTERNATIONAL HUMANITARIAN LAW 73 (1985) 

(explaining the principle of general immunity of the civilian population). 

30. See G.A. Res. 3318, U.N. GAOR, 29th Sess., Supp. No. 31, at 146, U.N. Doc. A/9631 (1974); see also 

Carpenter, supra note 13, at 303–09. 
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labels are in effect assertions of objective fact—whether a specific civilian has taken up 

arms in pursuit of military activity can be ascertained through the production of evidence.
31

  

The term ―innocent‖ differs from these others; it connotes immunity to moral condemnation, 

an assertion of status capable of verification only pursuant to an accepted ethical theory.  

This difference between the kinds of terms applied to civilians is highly significant for 

purposes of ethical analysis.  One can be defenseless, weak, and unarmed without being 

innocent, just as one can arm and defend oneself while maintaining moral innocence (i.e., 

without necessarily violating any rules of right moral conduct).  Ethical critiques of civilian 

immunity can be divided into two overlapping classes based on this distinction.  Both 

classes share the assumption that killing can only be justified if the target is morally culpable 

in the sense of intentionally directing his or her activities to the attainment of an immoral 

objective. 

The first class of critiques focuses on the claim of ―innocence‖ to determine the 

justifiable subjects of attack.  In most of these views, the justice of the underlying armed 

conflict and each individual’s relation to it is inseparable from the question of moral 

innocence.  Morally innocent persons are those who do not actively seek to attain an unjust 

end.  Such persons should be immune from attack, whether they are civilians or combatants.  

Morally culpable persons, conversely, should be subject to attack regardless of their status 

as civilians or combatants. 

The second class shifts the focus away from the justice of the armed conflict and 

evaluates instead the combatant’s decisionmaking within the conflict as a fixed, morally 

neutral context.  These critiques may accept international law’s dichotomization of ius ad 

bellum and ius in bello without concluding that this classification morally justifies 

subjecting combatants as a class to lawful attack or civilians as a class to immunity from 

attack.  Critiques of this kind compare the situation of the combatant choosing targets to that 

of an individual defending himself from an external attack and thus engage in a process of 

moral reasoning by analogy.  The conclusion is that the justification for immunity from 

attack should turn neither on a person’s membership in the class of combatants or civilians 

nor on the person’s moral innocence or culpability respecting the armed conflict as a whole, 

but rather on the direct threat of harm posed by the person (civilian or combatant) to a 

combatant or his armed forces.  In other words, this class of critique seems to correspond 

less to the claims that persons should be immune from attack because they are ―innocent‖ 

than to claims that they should be immune because they are ―unarmed‖ and ―defenseless‖ 

(or, more accurately, offenseless).  Each class of critiques will be evaluated in turn. 

 

31. This is not to say that the line between civilians and combatants is always easily drawn.  Since the dawn 

of mechanized warfare, civilians have performed a variety of combat functions.  In the Second World War, the 

U.S. Navy formed a coastal picket patrol of amateur yachtsmen, while the U.S. Army armed over-age civilian 

pilots for anti-submarine and search-and-rescue patrols. See 1 SAMUEL ELIOT MORISON, HISTORY OF UNITED 

STATES NAVAL OPERATIONS IN WORLD WAR II: THE BATTLE OF THE ATLANTIC, SEPTEMBER 1939–MAY 1943 

268–76 (1947).  Japan similarly armed some of its private sampans. Id. at 286–89.  The fact that, in modern 

warfare in developed states, civilian contractors are increasingly used to perform training, logistics, intelligence, 

detention, and other military functions has inspired an extensive literature as well.  See, e.g., Michael E. Guillory, 

Civilianizing the Force: Is the United States Crossing the Rubicon?, 51 A.F. L. REV. 111 (2001); J. Ricou 

Heaton, Civilians at War: Reexamining the Status of Civilians Accompanying the Armed Forces, 57 A.F. L. REV. 

15 (2005); Eric Talbot Jensen, Combatant Status: It Is Time for Intermediate Levels of Recognition for Partial 

Compliance, 46 VA. J. INT’L L. 209 (2005); Mark A. Ries, Special Topics: Contractors Accompanying the Force, 

2007 ARMY LAW. 161; Michael N. Schmitt, Humanitarian Law and Direct Participation in Hostilities by Private 

Contractors or Civilian Employees, 5 CHI. J. INT’L L. 511 (2005). 
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A. Moral Innocence and the Just War 

The assertion that civilians as a class are ―innocent‖ cannot be more than a figure of 

speech.  Nobody could reasonably believe that mere membership in the class of civilians 

constitutes automatic exoneration from moral blame for the state’s wartime conduct.  

Civilian industrialists and politicians who have engaged in morally reprehensible conduct 

such as enslavement and genocide during armed conflicts have been convicted of and 

punished for war crimes and human rights violations by international criminal tribunals for 

this reason.
32

  In an ethical analysis, moral innocence is a question of conduct and intentions.  

The context in which the conduct and intentions occurs, such as membership in the class of 

civilians or combatants, is relevant but merely one factor in the analysis rather than the sole 

determinant of the conclusion.  Some authors have accordingly argued that discrimination as 

a rule of international humanitarian law is morally indefensible because, notwithstanding the 

qualification of civilians as ―innocent,‖ civilian immunity fails to correspond with any 

coherent conception of moral innocence.  Because such arguments typically account for the 

justice or injustice of the underlying war effort, it is necessary to take a brief detour from the 

ius in bello to the ius ad bellum. 

Ius ad bellum relates solely to the legality of initiating the use of armed force.  That 

subject is, like international human rights law, peculiarly susceptible to ethical analysis.  The 

attainment of a just world order under law presupposes constraints on organized violence 

between and within states.  A primary function of international law is to adopt and enforce 

legal rules defining when the use of military coercion is legitimate and limiting its 

legitimacy to situations where it is morally justified.  The ius ad bellum contributes to this 

objective by defining the circumstances under which states may resort to armed force.  Ius 

ad bellum is located in both customary international law and the U.N. Charter, but has little 

place in either the Hague law or the Geneva law, which define most of the ius in bello rights 

and obligations of states after hostilities have commenced.
33

 

The ius in bello governs the specific conduct of military operations.  It presupposes the 

existence of an armed conflict, and it applies regardless of the legality (or illegality) of any 

belligerent’s position under the ius ad bellum.  Ius in bello contains rules governing the 

conduct of hostilities by belligerents and their combat forces in both legal and illegal wars 

without distinction.  Its goal, like the goal of ius ad bellum, is to limit violence to morally 

justifiable purposes and amounts.  But the ius in bello applies in much more varied factual 

circumstances and must, therefore, be much more detailed and complex.  Ius in bello does 

not merely determine the legality of a single decision of a state; it governs innumerable 

decisions by military commanders at multiple levels of the chain of command in every kind 

of pre-combat, combat, and occupation situation. 

 

32. For example, both the U.S. military tribunals at Nuremberg and the British military court at Hamburg 

tried and punished leading German civilian industrialists who used slave labor, misappropriated private property 

in occupied territories, or supplied poison gas to extermination camps. See, e.g., United States v. Flick, in 6 

TRIALS OF WAR CRIMINALS BEFORE THE NUERNBERG MILITARY TRIBUNALS UNDER CONTROL COUNCIL LAW NO. 

10 [hereinafter CCL NO. 10 TRIALS], at 1187 (1949); United States v. Krauch, in 8 CCL NO. 10 TRIALS, at 1081; 

United States v. Krupp, in 9 CCL NO. 10 TRIALS, at 1327; United States v. von Weizsaecker (―The Ministries 

Case‖), in 14 CCL NO. 10 TRIALS, at 314; France v. Roechling, 14 CCL NO. 10 TRIALS, at 1061 app. B; Trial of 

Bruno Tesch and Two Others (―The Zyklon B Case‖) (Brit. Mil. Ct. Hamburg 1946), in 1 L. REP. TRIALS WAR 

CRIM. 93 (1947).  Similarly, the International Criminal Tribunal for Rwanda has tried and convicted civilian 

public figures who, without belonging to a military organization or engaging in military operations, fomented 

genocidal attacks against the Tutsis.  E.g., Prosecutor v. Akayesu, Case No. ICTR-96-4-T, Legal Findings, § 7 

(Sept. 2, 1998). 

33. See generally Carsten Stahn, ‗Jus ad bellum‘, ‗jus in bello‘ . . . ‗jus post bellum‘?—Rethinking the 

Conception of the Law of Armed Force, 17 EUR. J. INTL. L. 921 (2006). 
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A rejection of international law’s position, in which ius ad bellum is divorced from ius 

in bello, underlies much criticism of civilian immunity.  The temptation to reject any 

specific killing unless morally justified in a long view—in this case, in pursuit of a just 

casus belli—is understandably strong.  The weighing of military advantage against the loss 

of civilians lives or property must be undertaken in the context of the worthiness of the 

objectives of the war.  Professor Hurka argues: 

If ―military advantage‖ justifies killing civilians, it does so only because of the 

further goods such advantage will lead to, and how much it justifies depends on 

what those goods are.  Compelling though it is, this view has the radical 

implication that no act by soldiers on a side without a just cause can satisfy 

proportionality: if their acts produce no relevant goods, they can never be just. 

. . .  [I]f we consider the morality of war rather than its legality, the independence 

of its two branches cannot be maintained.  Whether an act in war is in bello 

proportionate depends on the relevant good it does, which in turn depends on its 

ad bellum just causes.
34

 

One ethical objection to civilian immunity in international law, then, is its basis in a strict 

division between ius ad bellum and ius in bello. 

At the very least, in this view, killing a combatant who is pursuing a just objective in a 

just manner should be considered immoral and, therefore, illegal.  This is the first step to 

breaking down a flat rule of civilian immunity into a more complex rule conferring 

immunity from attack on combatants pursuing a just war as well.  Indeed, the chief British 

prosecutor at Nuremberg tried to make precisely this argument:  ―The killing of combatants 

in war is justifiable . . . only where the war itself is legal.  But where a war is illegal . . . 

there is nothing to justify the killing, and these murders are not to be distinguished from 

those of any other lawless robber bands.‖
35

  The corollary of this principle is that 

combatants recruited to fight unjustly an attacker waging a just war can defend themselves, 

if at all, with only minimal force.  Moreover, combatants involuntarily waging an unjust war 

should receive greater protection than their more willing fellow combatants.  As Jeff 

McMahan has argued, the view that the justification for self defense against Innocent 

Attacker (i.e., one who fights unwillingly) is the same as the justification for self defense 

against a Culpable Attacker (i.e., one who fights willingly) is implausible.  If it were true, 

then, ―whatever restrictions there are on the defensive use of violence against an Innocent 

Attacker would also apply to self-defense against a Culpable Attacker.  But intuitively the 

restrictions on self-defense against an Innocent Attacker are considerably more stringent.‖
36

 

The second step depends on the assertion that it is more morally justifiable to attack 

civilians contributing to an unjust war than to attack combatants contributing to a just war.  

Civilians voluntarily contributing to an unjust war, either morally or materially, are not 

―innocent‖ in the ethical sense, but are rather offenders against international peace and, 

consequently, more appropriate targets for attack than combatants prosecuting a just war.  

The logic of this view can be extended still further, justifying the incidental killing of some 

morally innocent civilians in pursuit of the just war to the extent that such killing does not 

outweigh the morally justifiable goals of the armed conflict itself.  In other words, unless 

 

34. Thomas Hurka, Proportionality in the Morality of War, 33 PHIL. & PUB. AFF. 34, 45 (2005). 

35. ROBERT W. TUCKER, THE LAW OF WAR AND NEUTRALITY AT SEA 6 n.7 (1957) (quoting OFF. OF U.S. 

CHIEF OF COUNSEL FOR PROSECUTION OF AXIS CRIMINALITY, NAZI CONSPIRACY AND AGGRESSION Supp. A, at 

85–86 (1946)). 

36. Jeff McMahan, Innocence, Self-Defense and Killing in War, 2 J. POL. PHIL. 193, 201 (1994). 
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one is a very strict Kantian, the bellum iustum may justify killing a certain number of 

morally innocent civilians to prevent another, more morally reprehensible result from 

occurring, such as the deaths of many more innocent persons, combatant, or civilian.
37

 

The consequences of an individual combatant’s actions under the ius in bello should 

partly depend, then, on the moral justifiability of his or her state’s decision to use armed 

force under the ius ad bellum.  If that decision is a just one, killing morally culpable 

civilians may arguably be as justifiable as killing morally culpable combatants.  Conversely, 

intentionally killing civilians or combatants contributing to a just war cannot be morally 

permissible.  If the state’s resort to armed force is not morally justified, no attack by that 

state’s combatants can be morally justified. 

It does not follow from these observations that every citizen of a state waging unjust 

war should be subject to indiscriminate slaughter.  What does follow is that some persons in 

a state waging unjust war may be innocent of intent to further that war, while others may 

have culpable intent, and innocence does not necessarily depend on one’s status as a civilian 

or combatant.  Contrary to popular perceptions of combatants as aggressive and mercenary 

and of civilians as innocent and inoffensive, specific members of the military may engage in 

an unjust armed conflict unwillingly, while civilians may actively and intentionally support 

or contribute to a conflict.
38

  For example, an attacking combatant may have been 

conscripted into service against his will, just as a civilian may politically support an unjust 

war effort.  Indeed, a civilian journalist, clergy, or celebrity may encourage or prolong the 

conflict by rallying public support for it and encouraging voluntary enlistment, thereby 

presenting a more tangible (though indirect) threat to the opposing belligerent than an 

individual soldier who participates involuntarily could ever pose.  In this sense, some 

combatants may be morally innocent of any intention to commit a harmful or unethical act, 

while the opposite may be said of some civilians.  The distinction between combatants and 

civilians as lawful targets of attack, in this perspective, is little better than morally arbitrary. 

These critiques of civilian immunity have strong theoretical appeal.  The concept of 

binding the ius ad bellum to just war theory has long been a project promoted by 

international lawyers and diplomats.
39

  States and their predecessors, empires, have 

recurrently sought to justify their resort to arms on moral grounds throughout history, 

beginning at least with the Roman ius fetiale and advanced most concretely through the 

U.N. Charter’s prohibition on the use of force for territorial aggrandizement and other 

aggressive purposes.  Indeed, the very purpose of ius ad bellum is to deter war and sustain a 

just world public order under law.  Whether the world public order is ―just‖ presupposes an 

 

37. If this theory sounds familiar, reference need only be made to the post hoc arguments advanced to justify 

the killing of some 200,000 Japanese civilians via use of the bombs on Hiroshima and Nagasaki, such as the 

Japanese order to ―annihilate‖ all allied prisoners of war in the event of an invasion of mainland Japan and the 

subsequent estimated loss of at least tens of thousands of allied combatants during the mainland invasion.   See 

GAVIN DAWS, PRISONERS OF THE JAPANESE, at 325 (1994); HERBERT FEIS, THE ATOMIC BOMB AND THE END OF 

WORLD WAR II, at 190–202 (1966) (discussing several arguments used retrospectively both for and against the use 

of the atomic bomb against Japan).  See generally BRIAN MACARTHUR, SURVIVING THE SWORD: PRISONERS OF 

THE JAPANESE IN THE FAR EAST, 1942–45 (2005); J. SAMUEL WALKER, PROMPT AND UTTER DESTRUCTION: 

TRUMAN AND THE USE OF ATOMIC BOMBS AGAINST JAPAN (rev. ed. 2004). 

38. For arguments to this effect, see, e.g., Lawrence A. Alexander, Self-Defense and the Killing of 

Noncombatants: A Reply to Fullinwider, 5 PHIL. & PUB. AFF. 408, 412–13 (1976); George I. Mavrodes, 

Conventions and the Morality of War, 4 PHIL. & PUB. AFF. 117, 122–23 (1975); McMahan, supra note 36, at 194, 

200–05; see also, e.g., James W. Child, Political Responsibility and Noncombatant Liability, in POLITICAL 

REALISM AND INTERNATIONAL MORALITY 61 (Kenneth Kipnis & Diana T. Meyers eds., 1987) (arguing that the 

moral responsibility of civilians for war should render them susceptible to attacks that foreseeably but 

unintentionally harm them). 

39. See MICHAEL WALZER, JUST AND UNJUST WARS 58–63 (3d ed. 2000). 
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ethical judgment, inviting precisely the kinds of moral analysis that just war theories 

provide. 

As for the insistence that within this just war context, the morally relevant criteria that 

should guide legal rules specifying appropriate targets for attack is moral innocence rather 

than membership in the civilian or combatant class, this theory also has its charms.  It is 

merely tautological to observe that moral culpability and innocence are characteristics not of 

entire classes of persons but of the individuals within those classes.  Except in a theory of 

collective responsibility for military organizations or states, a theory long rejected by the ius 

in bello,
40

 the treatment of individuals should correspond to their personal moral 

characteristics.  From the perspective of a single combatant deciding whether a single 

―enemy‖ is an ethically acceptable target of attack, then, both the context in which killing 

occurs (just or unjust war) and the intentions of the individual target are morally relevant. 

As is often the case with theoretically appealing arguments, however, this one does not 

work out in practice.  Attempting to translate strict ethical analysis into concrete rules of 

international law would fail to eliminate the moral arbitrariness of the current rules and 

would create entirely new ethical problems.  To understand why, it is first necessary to 

consider how the conditions under which judgments about the legality of an act under the ius 

ad bellum differ from similar judgments under the ius in bello. 

The decision to deploy armed force is generally a one-time decision—either the 

potential belligerent attacks or not, invades or not, defends or abdicates.  International 

politics often provide ample opportunity for moral deliberation before a decision is made to 

resort to armed force, making the grounding of ius ad bellum in just war theory not merely 

desirable but feasible.  The decision to use armed force is, moreover, subject to accepted 

legal principles limiting the use of force mainly to situations of individual or collective self-

defense, current or anticipatory, and to humanitarian intervention in limited circumstances.  

In cases of borderline legality, states often have the time and resources to research the facts 

that would enable a reasonably certain judgment of the proposed use of force’s compatibility 

with the ius ad bellum. 

The arguments for integrating moral theory into the decision of a state to employ 

armed force apply less readily in factually rich combat situations.  Combatants, whose 

behavior is currently governed only by ius in bello, typically lack the luxuries of careful and 

objective legal analysis and time to consider and weigh options when making tactical 

decisions.  One implication or stipulation of moral innocence critiques is that they require 

each combatant to objectively evaluate the morality of a specific individual act of attack, 

including consideration of the justice of the cause for which the combatant and his target 

fights.  Aside from the unavailability of objective information to combatants in the field, the 

ius in bello cannot provide a precise moral compass to combatants for judging the justice of 

harming individual targets.  Such a project would be hopelessly utopian.  First, the justice of 

a resort to armed conflict is rarely black and white and never uncontested.  The world 

community lacks an impartial general arbiter of which wars are just and which unjust,
41

 and 

the states and their populations cannot always be trusted to judge objectively the merits of 

 

40. See Hague Convention IV, supra note 3, art. 50. 

41. Although the U.N. Security Council was perhaps originally intended to fulfill this function, the Council 

members remain subject to narrow self-interest, ambition, and domestic and international political pressure.  For 

example, it is telling that ―while the Council has exercised its broad discretion in identifying issues as threats to 

international peace and security, it is yet to authorize military intervention for humanitarian purposes within the 

territory of a fully-functioning state without the latter’s consent.‖  Paul D. Williams & Alex J. Bellamy, The 

Responsibility to Protect and the Crisis in Darfur, 36 SECURITY DIALOGUE 27, 41 (2005).  This suggests that the 

Security Council is and will for the future remain an unreliable judge of the ethics of a resort to armed force. 
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their own case.  As Francis Bacon observed, ―[t]here is that justice imprinted in the nature of 

men, that they enter not upon wars (whereof so many calamities do ensue) but upon some, at 

least specious, grounds and quarrels.‖
42

  Political and military elites never admit when they 

are engaging in an unjust war, or even in a war of outright aggression and territorial 

aggrandizement.  They invent some nontrivial argument to justify the most naked 

aggression, as Iraq did when invading Kuwait in 1990
43

 and as Argentina did when invading 

the Falkland Islands in 1982.
44

  In both cases, historical and moral claims to the territory 

were used to justify the armed aggression.  As Edmund Spenser observed four hundred years 

ago: 

For never wight so evill did or thought, 

But would some rightfull cause pretend, though rightly nought.
45

 

Potential combatants themselves cannot reasonably be expected to possess the legal 

expertise, knowledge of political facts, and psychological neutrality to evaluate the justice or 

legality of these claims fully and impartially, particularly where the belligerent has not made 

full information about the conflict publicly available.  International humanitarian law merely 

accounts for the normally subjective and subheroic human nature in refusing to punish a 

belligerent’s citizens for not coming to their own objective, individual assessment about the 

justice and legality of their state’s resort to armed attack. 

Even if potential combatants could objectively identify unjust wars, it would be 

unrealistic to require them to resist participating when domestic law mandates their 

enlistment or cooperation.  Armed conflicts sweep up the populations of the belligerent 

states regardless of the most strident individual moral objections of members of the 

population, even in democratic states.  The threat of enforcement of domestic law—which 

among its penalties for refusal to register for a draft may include imprisonment or capital 

punishment—is far more immediate and threatening than the latent possibility of 

enforcement of international law at some future point.  Requiring combatants facing 

imminent imprisonment or execution to engage in such delicate speculations defies 

credibility.  If their activities are to be governed by regulations, the legal rules must be more 

definite than just war theory currently makes them. 

If demanding that combatants objectively and accurately assess the justice of the 

decision to resort to armed conflict is unrealistic, how much more unrealistic is the 

expectation that they could identify which civilian and combatant adversaries are morally 

culpable and which are morally innocent?  A soldier or bomber pilot has virtually no means 

to judge the intentions of his target.  The principle of distinction, in contrast, can claim the 

advantage of simplicity and clarity.  Lawful combatants by definition wear distinct uniforms 

and emblems and carry their arms openly regardless of their personal misgivings about the 

conflict in which they play a part.
46

  Except by surrender, they have no way of 

 

42. FRANCIS BACON, Essays or Counsels, Civil and Moral, in 3 HARVARD CLASSICS 7, 82 (Charles W. Eliot, 

ed., P.F. Collier & Son 1909) (from Essay No. 29: Of The True Greatness of Kingdoms and Estates). 

43. See MAJID KHADDURI & EDMUND GHAREEB, WAR IN THE GULF, 1990–1991: THE IRAQ-KUWAIT 

CONFLICT AND ITS IMPLICATIONS 6–19 (1997) (detailing Iraqi historical claims that Kuwait, as a former district of 

Basra under the Ottoman system, is more properly part of Southern Iraq). 

44. See MAX HASTINGS & SIMON JENNINGS, THE BATTLE FOR THE FALKLANDS (1983). 

45. EDMUND SPENSER, THE FAERIE QUEENE, Book VII, Canto XII, verse XXX (Ryder’s Court, London, 

1590). 

46. Additional Protocol I defines ―combatants‖ in relevant part as follows: 

1. The armed forces of a Party to a conflict consist of all organized armed forces, groups and units 

which are under a command responsible to that Party for the conduct of its subordinates . . . .  Such 
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communicating clearly to the opposing combatants their moral innocence.  As Professor 

McMahan concludes, it is impossible for pragmatic reasons to distinguish between those 

willingly posing a threat of harm and those doing so unwillingly.
47

  Similarly, a combatant 

may not be able to distinguish readily between a civilian intentionally contributing to an 

unjust war and a civilian objecting to the war.  And in any case there are degrees of moral 

culpability (e.g., ambivalence or apathy about, or qualified support of, an unjust war), few of 

which can be judged at a glance, and some of which presumably should not subject one to 

direct military attack. 

All this does not mean, however, that the ius in bello is doomed to moral arbitrariness.  

A flat rule of civilian immunity unquestionably results in some morally culpable civilians 

avoiding attack and some morally innocent combatants dying, but it creates offsetting 

benefits.  Given the reality that combatants may find themselves agents in an armed conflict 

of indeterminate justice and facing opponents of uncertain innocence, the challenge is to 

craft rules of international law that preclude indiscriminate killing.  International 

humanitarian law sacrifices the unattainable standard of universal individual justice in 

pursuit of the more feasible goal of minimizing the total number of unnecessary casualties 

given the realities that combatants necessarily face.
48

 

A potent ethical argument for a blanket rule of civilian immunity and combatant 

nonimmunity, then, is that in the political, psychological, and sociological context in which 

international law must operate, the rule is both practical and progressive in serving the 

worthy goal of diminishing the total human suffering caused by armed conflicts.
49

  In the St. 

Petersburg Declaration of 1868, the great powers declared: 

Considering: 

That the progress of civilization should have the effect of alleviating as much as 

possible the calamities of war; 

That the only legitimate object which States should endeavour to accomplish 

during war is to weaken the military forces of the enemy; 

That for this purpose it is sufficient to disable the greatest possible number of 

men . . . .
50

 

 

armed forces shall be subject to an internal disciplinary system which, inter alia, shall enforce 

compliance with the rules of international law applicable in armed conflict. 

2. Members of the armed forces of a Party to a conflict (other than medical personnel and chaplains 

covered by Article 33 of the Third Convention) are combatants, that is to say, they have the right to 

participate directly in hostilities. 

Additional Protocol I, supra note 3, art. 43. 

47. McMahan, supra note 36, at 217. 

48. See Mavrodes, supra note 38, at 124–30. 

49. See The Prize Cases, 67 U.S. 635, 667 (1862) (stating that ―[t]he laws of war, as established among 

nations, have their foundation in reason, and all tend to mitigate the cruelties and misery produced by the scourge 

of war‖). 

50. Declaration Renouncing the Use, in Time of War, of Explosive Projectiles Under 400 Grammes Weight, 

Nov. 29, 1868/11 December 1868, reprinted in THE LAWS OF ARMED CONFLICTS 92 (Dietrich Schindler & Jiri 

Toman eds., 4th rev. comp. ed. 2004). 
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In effect, the St. Petersburg Declaration set a policy, continuing to the present, 

designed to keep the devastation caused by armed conflicts within the bounds of weakening 

enemy military forces.  Any system of morality that values human life and happiness and 

consequently seeks to minimize unnecessary suffering deplores legal norms not narrowly 

tailored to these ends.  The discrimination, necessity, and proportionality principles are 

designed to serve this end by limiting de lege the objects of attack to a subset of all persons 

and property that are de facto susceptible to attack.  The discrimination principle does so by 

permitting only attacks that, as a general rule, will not contribute significantly to the 

resolution of the conflict.  Even if international law achieves that goal imperfectly, it does so 

through rules that are (or at least could be made to be) applicable to the battlefield. 

The justification for a universal license to harm combatants, then, is that their 

intentions can pragmatically be judged only as a class (i.e., by the hostile intentions of the 

military force to which they belong).  The judgment whether some individuals in a class 

identified as a legitimate target of attack (combatants) may not ―deserve‖ death, while others 

in a different class identified as immune from attack (civilians) do ―deserve‖ death 

necessarily transcends the scope and competence of the ius in bello.
51

  Moral desert simply 

does not and cannot enter into its calculations.  The role of humanitarian law, given the 

inevitable occurrence of some armed conflicts of whatever nature, is to constrain 

belligerents from spreading unnecessary devastation without unduly impinging on their 

perceived self-interest in achieving military victory.  Although this approach ignores 

important theoretical ethical issues, it is not itself ethically neutral or arbitrary. 

B. Capacity to Harm 

There is an alternative approach to amending the discrimination principle for greater 

ethical coherence that does not require importing just war concepts into the ius in bello.  

Perhaps, given the necessary independence of the ius in bello from the ius ad bellum, the 

relevant ethical litmus test is neither combatant status nor moral innocence, but individual 

capacity to harm the belligerent.  International humanitarian law already reflects the notion 

that capacity to harm may alter the strict principles of discrimination.  Civilians who take up 

arms against a belligerent are lawful subjects of attack,
52

 and members of the military no 

longer capable of threatening violence (hors de combat) are immune from attack.
53

  The 

rules of humanitarian law do not, however, directly correlate legality of attack to threat of 

harm.  For example, direct attacks on any combatant or noncombatant member of the 

adverse military forces (except religious and medical personnel) are permitted regardless of 

the lack of immediate threat posed by such individuals, while direct attacks on civilians are 

impermissible even if their activities are necessary for sustaining the war effort. 

Legitimate questions have been raised as to why the line between lawful objects of 

attack should be drawn in this manner.  Lawrence Alexander has claimed that self-defense 

could ethically justify attacks on civilians if they play a ―necessary or sufficient‖ role in 

causing the threat posed by the combatants.
54

  Robert Fullinwider contends to the contrary 

that killing of combatants alone in armed conflicts is an independent moral rule justified by 

 

51. Thus, arguments that civilian lives should morally outweigh combatant lives are beside the point of my 

argument.  E.g., PAUL CHRISTOPHER, THE ETHICS OF WAR AND PEACE 95–97, 165–66 (1994); COLM MCKEOGH, 

INNOCENT CIVILIANS: THE MORALITY OF KILLING IN WAR 7–8 (2002). 

52. Additional Protocol I, supra note 3, art. 51(3). 

53. Id. arts. 10–11, 45; Geneva Convention for the Amelioration of the Condition of the Wounded and Sick 

in Armed Forces in the Field, arts. 3, 12, Aug. 12, 1949, 6 U.S.T. 3114, 75 U.N.T.S. 31; Geneva Convention 

Relative to the Treatment of Prisoners of War, arts. 13–14, Aug. 12, 1949, 6 U.S.T. 3316, 75 U.N.T.S. 135. 

54. Alexander, supra note 38, at 412. 
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the right of states to self-defense.
55

  Because enemy combatants pose an immediate threat of 

harm to the belligerent, the belligerent is justified in attacking them.  In contrast, there is no 

moral justification for killing enemy civilians, in contrast, because they are incapable of 

putting the belligerent in immediate jeopardy.  Alexander and Fullinwider agree in assigning 

an ethical justification to an attack based on the target’s capacity to harm the attacker.  They 

further agree in basing this conclusion on models of self-defense. 

But as their different opinions illustrate, if the litmus test for morally justified killing is 

based on the capacity of combatants to harm the enemy, this raises the more general 

question of how to define the ―harm‖ that justifies drawing the line between legitimate 

targets of attack in one place rather than another.  If one defines harm, as Alexander does, to 

mean any causal and material contribution to the prosecution of the armed conflict in 

general, then a norm uniformly permitting intentional attacks on combatants and prohibiting 

such attacks on civilians is difficult to justify.  If one defines harm, as Fullinwider does, to 

include only direct threats to the belligerent, then only those combatants and civilians who 

are in the position to commit violence against the belligerent should be lawful targets of 

attack.  Fullinwider’s view more nearly reflects the current rules of international 

humanitarian law,
56

 but why not define harm more broadly? 

To the extent that direct attacks on civilians would damage an opposing belligerent’s 

military effort, such attacks seem more justifiable than attacks on military forces not hors de 

combat but presently in no position to harm the attacker or impede its military victory.  

After all, combatants generally do not operate as independent agents.  They are enmeshed in 

a societal fabric that includes a support structure encompassing most classes of working 

civilians, from the most basic producers of staple goods even to spouses or relatives who 

free combatants for military duty by caring for their children.  Civilians and civilian 

infrastructure perform an indispensable role in the success of the armed forces, providing 

funds, power generation, food, clothing, supplies, armaments, and ammunition to the armed 

forces.
57

  Civilians such as miners, farmers, transportation providers, or software engineers 

 

55. Robert K. Fullinwider, War and Innocence, 5 PHIL. & PUB. AFF. 90 (1975). 

56. One exception is that Fullinwider’s approach would seem to deligitimize attacks on enemy armed forces 

posing no immediate threat of harm to the belligerent.  For example, a belligerent could not bomb an isolated 

enemy base from which, for logistical reasons, no attack in the foreseeable future is possible.  Such attacks are 

currently not prohibited by the doctrine of ius in bello. 

 Why not forbid belligerents to kill any combatants who pose no immediate threat to the belligerent and its 

military goals?  On an individual level and even a class level, any given combatant or group of combatants may be 

ineffectual for purely pragmatic or psychological reasons.  This supposition is more than hypothetical.  Former 

U.S. Army General S.L.A. Marshall reported that during the Second World War, a large majority of U.S. soldiers 

on the front line never fired their guns at an enemy during the war.  See S.L.A. MARSHALL, MEN AGAINST FIRE: 

THE PROBLEM OF BATTLE COMMAND IN FUTURE WAR 50–84 (1978) (1966).  Although the accuracy of Marshall’s 

data is open to question, at least some soldiers undoubtedly do continue to refuse to engage in effective combat for 

their own reasons.  See generally DAVE GROSSMAN, ON KILLING: THE PSYCHOLOGICAL COST OF LEARNING TO 

KILL IN WAR AND SOCIETY 24 (1st ed., 1995) (describing combatant resistance to killing).  Most obviously, 

military noncombatants, who may be legitimate military targets, perform many non-offensive support functions, 

such as reconnaissance, communication, engineering, law enforcement, and military training.  If the purpose of 

international humanitarian law is to prevent needless slaughter, which is to say killing not necessary for the 

attainment of military victory, a rule applying the limitations of military necessity to attacks on combatants and 

military noncombatants as well as on civilians would seem fully justified. 

57. This point has been raised in the modern context before.  See, e.g., Kawakita v. United States, 343 U.S. 

717, 734 (1952) (stating that ―[i]n these days of total war manpower becomes critical and everyone who can be 

placed in a productive position increases the strength of the enemy to wage war‖); Charles A. Allen (Reporter), 

Implementing Limitations on the Use of Force: The Doctrine of Proportionality and Necessity, 86 AM. SOC’Y 

INT’L L. PROC. 39, at 43 (Remarks of Frits Kalshoven) (describing how the overly broad language of Article 52(2) 

of Protocol I could be taken so far as to construe the exporting of any good, even frozen chicken, as bringing 

revenue to the enemy state that in turn funds the war effort and thus subject to military attack).  Indeed, the status 
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may encourage or support the armed conflict actively through the provision of goods, 

technology, or services.  Journalists, novelists, and television news anchors may discourage 

peace by actively fomenting jingoism or merely by whitewashing the horrors of the conflict.  

Even apparently innocuous entertainers, who visit war camps to raise military morale, may 

thereby prolong or intensify the conflict.  The harm-causing distinction between civilians 

and military persons and objects blurs yet more as traditional military functions, such as 

aircraft maintenance, troop transportation, security, and combat training are contracted out 

to civilian corporations, as the United States has increasingly done.
58

 

Finally, it should be noted that the distinction between civilians and combatants is also 

a temporal one to some extent.  Every society has civilians who are permanently ineligible 

for combatant status due to physical, mental, or legal
59

 impairment of one kind of another.  

But many of today’s civilians are capable of becoming tomorrow’s combatants.  

International law does not forbid a belligerent to augment its military forces by drafting or 

recruiting civilians in the course of a protracted armed conflict. 

The negotiators of the 1977 Additional Protocols recognized these concerns, and the 

relevance of capacity to harm made its way into the principles relating to attacks on 

property.  Additional Protocol I classifies as ―military objectives‖ any ―objects [that] by 

their nature, location, purpose or use make an effective contribution to [the] military action 

and whose total or partial destruction, capture or neutralization, in the circumstances ruling 

at the time, offers a definite military advantage.‖
60

  Such objects are lawful targets of attack, 

even though they may have a predominantly civilian use,
61

 so long as they are not 

―indispensable to the survival of the civilian population.‖
62

  Accordingly, the United States 

military currently takes the position that civilian economic facilities such as power plants, 

telecommunications systems, and rail yards that ―indirectly but effectively support and 

sustain the enemy’s war-fighting capability‖ are not entitled to immunity from attack.
63

  It is 

 

of laborers, ammunition carriers, messengers, and political agitators ―who assisted or supported members of armed 

forces or organized armed groups‖ was the subject of (ultimately aborted) negotiations during the drafting of 

Additional Protocol I.  See OFFICIAL RECORDS OF THE DIPLOMATIC CONFERENCE ON THE REAFFIRMATION AND 

DEVELOPMENT OF INTERNATIONAL HUMANITARIAN LAW APPLICABLE IN ARMED CONFLICTS 83 (1977) [hereinafter 

OFFICIAL RECORDS OF THE DIPLOMATIC CONFERENCE]; see also The Secretary-General, Report of the Secretary-

General on Women, Peace and Security, para. 13, delivered to the Security Council, U.N. Doc. S/2002/1154 (Oct 

16, 2002) [hereinafter U.N. Report on Women] at 13 (describing several ways in which female civilians directly 

and indirectly assist combatants in prosecuting armed conflicts). 

58. Michael N. Schmitt, The Principle of Discrimination in 21st Century Warfare, 2 YALE HUM. RTS. & 

DEV. L.J. 143, 160 (1999); Laura A. Dickinson, Government for Hire: Privatizing Foreign Affairs and the 

Problem of Accountability under International Law, 47 WM. & MARY L. REV. 135, 149–54 (2005) (explaining 

not only support services, such as food and accommodations, but also core functions such as translating). 

59. Legal impairments are disqualifications for armed combatant status under domestic law.  Currently, in 

many countries able-bodied women and homosexuals are not only exempted from conscription but denied the 

right to enlist as combatants.  See Aaron Xavier Fellmeth, State Regulation of Sexuality in International Human 

Rights Law and Theory, 50 Wm. & Mary L. Rev. __ (2009). 

60. Additional Protocol I, supra note 3, art. 52(2) (emphasis added). 

61. Id. art. 52(1). 

62. Id. art. 54(2). 

63. U.S. NAVY/MARINE CORPS/COAST GUARD, THE COMMANDER’S HANDBOOK ON THE LAW OF NAVAL 

OPERATIONS § 8.2.5 (NWP 1–14M, MCWP 5–12.1, COMDTPUB P5800.7) (2007), available at 

http://www.nwc.navy.mil/cnws/ild/documents/1-14M_(Jul_2007)_(NWP).pdf; see Letter from J. Fred Buzhardt, 

Dept. of Defense General Counsel, to Edward Kennedy, Senator & Chairman of the Subcommittee on Refugees of 

the Committee on the Judiciary (Sept. 22, 1972), in Arthur W. Rovine, Contemporary Practice of the United 

States Relating to International Law, 67 AM. J. INT’L L. 118, 123–24 (1973) (listing civilian facilities that are 

vulnerable to armed attack because of their ability to contribute to the war effort).  In the 1990 Gulf War, the 

United States was true to this policy as it attacked public utilities and even some Jordanian oil tankers bearing oil 

to Jordan in repayment of Iraq’s past debt to that country.  See Marco Roscini, Targeting and Contemporary 

Aerial Bombardment, 54 INT’L & COMP. L.Q. 411, 427–28 (2005).  The connection between these shipments and 



2008] QUESTIONING CIVILIAN IMMUNITY 469 

 

not difficult to find historical instances of automobile assembly plants being converted into 

military truck and tank factories, or civilian seagoing vessels being commandeered for 

military use.
64

 

However, the rules apply only to property.  Neither conventional nor customary 

international law permits direct attacks on civilian persons who, ―by their nature, location, 

purpose or use make an effective contribution to the military action and whose . . . 

destruction [or] capture . . . , in the circumstances ruling at the time, offers a definite military 

advantage.‖  Some have argued that the effective contributions of civilians to the ―war-

fighting‖ capabilities of states dilute the ethical force of the discrimination norm.
65

  In a 

sense, these critiques of the discrimination principle reincarnate the pre-1945 amoral 

concept of total war,
66

 conceiving of the state as a unitary actor—a kind of societal war 

machine—in which civilians are as integral to the war-making function as combatants. 

The force of these arguments derives primarily from the analogy between private, 

personal, self-defense situations, and armed conflicts.  Killing someone who poses a direct 

threat to oneself may as a general rule be ethically justified if necessary for self-defense.  

Killing someone who poses no direct threat may be as a general rule ethically unjustified.  

But consider the example of someone who poses no direct threat to an individual person, but 

enables another to pose such a threat.  A gun shop owner (Civ) is supplying a dangerous 

person (Com) with bullets, which Com uses to threaten the person’s life from time to time 

by taking potshots from his house as the person walks down the street.  The police refuse to 

be involved.  Civ is aware of the threat and, while he perhaps has nothing against the person, 

refuses to stop supplying the bullets to Com.  If not for Civ, nobody would sell bullets to 

Com.  The person’s life is in danger, and it can only be made safe by killing Civ or Com or 

both.  It may be possible for the person to attempt to kill Com at great risk to himself, or he 

could attempt to kill Civ at a significantly lesser risk to his own life.  Is it ethical to reduce 

the risk to the person by killing Civ, whose threat is definite but indirect and unintended, 

instead of Com, whose threat is direct and intended?  Reasonable persons could differ on the 

conclusion, but in these circumstances, killing Civ could be rationally justified.  This 

argument seems at first glance to undermine the discrimination principle on grounds of self-

defense rather than desert. 

However, translating this kind of hypothetical to international armed conflicts proves 

problematic.  The role of civilians in supplying logistical support, raising morale, and 

otherwise indirectly encouraging the armed forces is more attenuated and varied than the 

 

Iraq’s military capabilities was apparently so tenuous as to cause an outcry by some NGOs. See MIDDLE EAST 

WATCH, NEEDLESS DEATHS IN THE GULF WAR: CIVILIAN CASUALTIES DURING THE AIR CAMPAIGN AND 

VIOLATIONS OF THE LAWS OF WAR 224–27 (1991). 

64. For example, prior to U.S. involvement in the Second World War, a senior engineer at Chrysler Corp. 

was quoted as saying that the corporation could, in a few weeks, produce light tanks as quickly as they made cars.  

Chrysler Ready to Make Tanks, N.Y. TIMES, June 8, 1940 at 9.  The company then proceeded to do just that.  

Reginald M. Cleveland, Chrysler Swings Into Arms Making, N.Y. TIMES, Aug. 27, 1941 at 10.  During the First 

World War, Fiat converted from a small automobile manufacturer into a very effective factory for military trucks 

at the initiative of the Italian government.  See CHRISTOPHER DUGGAN, A CONCISE HISTORY OF ITALY 193 (1994). 

 Similarly, on March 30, 1941, the U.S. Coast Guard requisitioned thirty German and Italian merchant ships 

and thirty-five Danish ships on the principle of angary and used to them to transport supplies to belligerent 

England.  See Telegram from Sumner Welles, Acting U.S. Secretary of State, to William Phillips, U.S. 

Ambassador to Italy (Mar. 30, 1941), in 1 FOREIGN RELATIONS OF THE UNITED STATES, 1941, at 455 (1958); 

WILLIAM L. LANGER & S. EVERETT GLEASON, THE UNDECLARED WAR 424–25 (1953); 2 CORDELL HULL, 

MEMOIRS OF CORDELL HULL 927 (1948). 

65. See, e.g., Laurie Calhoun, Legitimate Authority and the ―Just War‖ in the Modern World, 27 PEACE & 

CHANGE: J. OF PEACE RES. 37, 43–44 (2002). 

66. See GEOFFREY BEST, WAR AND LAW SINCE 1945 202 (reprint 2002) (1994). 
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example suggests.  Under current law, the fact that a civilian or group of civilians plays a 

definite role in supporting armed forces does not in itself convert them to legitimate targets 

of attack under humanitarian law.  There is a sound reason for this limitation.  Reverting to 

pragmatics again, it is difficult to distinguish between civilians who provide such support 

and civilians who have no facilitating role whatsoever in the war effort.  It is the role and 

duty of combatants to use their best efforts to harm the opposing belligerent.  In addition, 

combatants have the means and the presumed intention of harming opposing combatants.  

They are a legitimate target of attack because, by their reified role of ―combatant,‖ they are 

required and expected to focus their primary efforts on harming the enemy or assisting those 

who do, and they are capable of doing so immediately and effectively. 

The role of civilian carries with it no such duty, and civilians typically perform 

functions of infinite variation.  These roles contribute to military operations on a sliding 

scale of indistinguishable gradations, from those persons whose activities could make no 

discernible impact on military ventures to those working full time in munitions factories.  In 

their role of ―civilian,‖ they do not necessarily pose any threat to combatants, either direct or 

indirect.  A rule permitting combatants to attack civilians who make a significant 

contribution to the armed conflict would lend itself easily to abuse, potentially weakening 

the rules of armed conflicts.  This is one of those rare issues on which the slippery slope 

argument is fairly cogent.  A bright line between lawful and unlawful targets of attack 

prevents the increasingly aggressive use of force and counter-force that has historically 

tended to lead to unrestrained warfare. 

Of course, this does not mean that the line should be drawn between combatants and 

military targets on one hand and all civilians and civilian targets on the other.  Humanitarian 

law carves out exceptions for certain designated classes of civilians that clearly make a 

material contribution to armed conflicts.  Thus, humanitarian law permits some forms of 

attack directed at civilians working to advance the war effort directly.
67

  But given the 

typically limited information about targets available to combatants and their commanders in 

a combat situation, international law permits them to rely on heuristics in determining 

legitimate targets of attack.
68

 

 

67. In some cases in which civilians clearly play a direct role in a war effort, as when working in munitions 

factories or aboard merchant vessels shipping arms, international humanitarian law does not prevent proportional 

attacks on the factories or vessels that will undoubtedly lead to the deaths of such civilians.  Kenneth Watkin, 

Humans in the Cross-Hairs: Targeting Assassination and Extra-Legal Killing in Contemporary Armed Conflict, 

in NEW WARS, NEW LAWS?, supra note 26, at 137, 158–61.  On the other hand, because the law does not 

countenance intentional attacks on these civilians as they are commuting to work, the claim that legitimate targets 

of attack are not defined by their capacity to harm the opposing belligerent remains valid. 

68. The ethical reasons for limiting attacks against those hostile to the enemy belligerent are supported by the 

pragmatic observation that attacking predominantly civilian objectives is rarely an efficient use of firepower.  

Targeting civilians, some have argued, is a military strategy inconsistent with the contemporary emphasis on 

economy of force.  See Alex J. Bellamy, Supreme Emergencies and the Protection of Non-Combatants in War, 80 

INT’L AFF. 829, 843–45; Dwight A. Roblyer, Beyond Precision: Morality, Decision Making, and Collateral 

Casualties, 11 PEACE & CONFLICT: J. OF PEACE PSYCH. 17, 28 (2005).  ―[F]irepower directed at cities,‖ Alex 

Bellamy observes, ―is firepower not directed at the enemy’s army, and unless one has firepower to spare . . . , 

attacking the enemy’s non-combatants cannot be the most effective way of inflicting military defeat.‖  If such 

attacks are of dubious military value or even wasteful, they will tend to aggravate the suffering caused by armed 

conflicts.  Indeed, there is a risk that indiscriminate attacks on civilian populations will arouse the passions of the 

populace against peace and reconciliation with the enemy, thereby prolonging or escalating the conflict.  Only the 

very extensive devastation of the enemy’s civilization (and here we revert to a total war scenario) is likely to 

effectively diminish an opposing belligerent’s military threat.  This argument cannot alone support a general rule 

against discrimination, as there may be circumstances in which attacks on civilian populations are indeed highly 

effective at destroying the enemy’s military power.  One example that comes to mind is thermonuclear warfare.  

The atomic bombs dropped on the Japanese civilian cities of Nagasaki and Hiroshima ended the Second World 

War much more promptly than any conventional military strategy could have done.  This is not, then, an ethical 

point but a pragmatic one. 
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If legitimate attacks on specific targets contribute to limiting armed conflicts, then the 

current discrimination principle justifies itself.  Combatants are expected to wear uniforms 

and indicia of membership in the armed forces and to operate under responsible command, 

thereby facilitating their distinction from civilians.  While Additional Protocol I diluted this 

requirement in situations of guerilla warfare,
69

 distinguishing uniformed members of a 

military organization from civilians is easier than distinguishing civilians promoting a war 

effort from civilians undermining or neutral to it. 

There is an additional consideration justifying this bright-line rule of discrimination.  

Allowing attacks on civilians would set a precedent that legitimizes the use of force against 

the attacker’s civilians by unconventional modalities such as terrorism.  In attacking enemy 

civilians, belligerents undermine the ethical distinction between attacking those who pose a 

direct threat and those who do not.  Indeed, some commentators have criticized international 

humanitarian law as ―ultimately a system designed to protect the self-interests of the more 

powerful states‖
70

 because they can afford to hurl long-distance attacks on less powerful 

states, with their attendant high rate of civilian casualties, while remaining legally protected 

from ―terrorist‖ attack on their civilian populations at home.
71

  While this view is mistaken 

in asserting that humanitarian law is ―designed‖ or intended for that purpose, the moral 

arguments against terrorism buckle when belligerents attack civilians intentionally or are 

indifferent to their safety. 

In the final analysis, although the philosophical observations discussed in this section 

do not significantly undermine the policy rationale for civilian immunity, they do lead to an 

important conclusion.  In public international law, bellum iustum depends conceptually on a 

judgment of the legality and morality of the initiation of armed conflict by a state that has 

been provoked by a casus belli.  Because the reality of armed conflict does not, however, 

permit belligerents distinguish between morally innocent and morally guilty targets 

(combatant or civilian), there will always be a certain amount of morally unjustified killing 

in any armed conflict (1) no matter how morally and legally justified its initiation was 

(because a valid casus belli does not justify or excuse every act committed in the course of 

an armed conflict permissible under the ius ad bellum), and (2) no matter how effectively 

the belligerents manage to distinguish between combatants and civilians in directing their 

firepower.  The second observation holds true because, although civilian immunity can be 

justified as preventing unnecessary killing on the whole, it cannot be tailored to require 

belligerents to attack only (or even primarily) morally justifiable targets.  Indeed, this 

conclusion calls into question the very possibility of bellum iustum except in circumstances 

where the resort to force is fully morally justified, conservative in scope, and strictly 

proportional to legitimate goals pursued.
72

 

 

69. See Additional Protocol I, supra note 3, art. 44(3) (permitting combatants to hide among civilian 

populations ―where, owing to the nature of the hostilities an armed combatant cannot . . . distinguish himself‖ 

except during combat and while visible to the adversary immediately prior to launching an attack). 

70. Paul W. Kahn, Lessons for International Law from the Gulf War, 45 STAN. L. REV. 425, 437 (1993). 

71. See Gabriel Swiney, Saving Lives: The Principle of Distinction and the Realities of Modern War, 39 

INT’L LAW., 733, 754–55 (2005). 

72. For insightful discussions of constraints on ius ad bellum in modern warfare, see Anthony Clark Arend, 

International Law and the Recourse to Force: A Shift in Paradigms, 27 STAN. J. INT’L L. 1 (1990); Olivier 

Corten, The Controversies over the Customary Prohibition on the Use of Force: A Methodological Debate, 16 

EUR. J. INT’L L. 803 (2005); W. Michael Reisman, Criteria for the Lawful Use of Force in International Law, 10 

YALE J. INT’L. L. 279 (1985); W. Michael Reisman, Why Regime Change Is (Almost Always) a Bad Idea, 98 AM. 

J. INT’L L. 516 (2004) (asserting that while externally imposed regime change may be lawful, it is not always a 

good idea); Eugene Rostow, The Legality of the International Use of Force by and from States, 10 YALE J. INT’L 

L. 286 (1985). 
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III. CIVILIAN IMMUNITY AS GENDER BIAS 

If the discrimination principle serves an ethically justified end, it does not necessarily 

follow that the principle operates fairly in all circumstances.  Feminist political and legal 

theorists have increasingly mounted challenges to the gender neutrality of ius in bello in 

general and to civilian immunity specifically.  The first such critiques came in the 1980s and 

1990s, when Judith Gardam argued that the vague duties toward civilians in international 

humanitarian law compare unfavorably with the more explicit and protective legal rules 

applying to combatants.
73

  From this inequality of protection and concern, Gardam deduced 

a gender bias in international humanitarian law.  Observing that all civilians are ―protected 

persons,‖ she interpreted combatants to assume the role of ―protectors‖ (a role, as the 

introductory quote from General MacArthur illustrates, that combatants have sometimes 

willingly claimed for themselves) and invoked feminist theory to equate all ―protected 

persons‖ with persons of female gender, regardless of their sex, leaving all combatants 

identified with the male gender.
74

  While Gardam never specifically identifies who attributed 

these genders to civilians and combatants as classes, she concludes that whatever forces 

cause these attributions render the principle of discrimination a gendered one.
75

 

More recently, Helen Kinsella has agreed that discourse of gender is vital to 

identifying and defining combatants and targets,
76

 and, extending Gardam’s theory, Kinsella 

has claimed that civilian immunity is ―dependent upon, not merely described by,‖ gender 

discourses, and indeed ―relies upon‖ gender ―for its very possibility.‖
77

  Kinsella seizes on 

language in the International Committee of the Red Cross’s official commentaries to Geneva 

Convention IV regarding the need for protection of vulnerable and nonthreatening civilians, 

which she equates to women.
78

  From this, Kinsella argues that because innocent civilians by 

definition do not pose a threat to belligerents, and because some feminist theorists insist that 

women are socially conceived as posing ―no potential harm‖ to enemy combatants, women 

(as opposed to children, the elderly, and male civilians) are the only quintessential 

civilians.
79

  Kinsella concludes that the distinction between combatants and civilians is 

founded upon gender stereotypes—indeed, she infers that the very concept of civilian 

immunity presupposes gender stereotyping of women and women alone as innocent and in 

need of protection.
80

 

Similarly, trying to bridge the ethical theories discussed in Part II above and the 

feminist theories of Gardam, Judith Hicks Stiehm, and others, Laura Sjoberg has recently 

argued that ―the very foundations of the non-combatant immunity principle are flawed and 

problematic‖ because the distinction between combatants and civilians is a gendered one 

and because the moral responsibility of each ―enemy‖ combatant or civilian for perpetrating 

an unjust war cannot be gauged without attempting ―to understand the composition and 

political commitments of the people in the opposing society‖ in making their targeting 

choices.
81

 

 

73. Judith G. Gardam, The Law of Armed Conflict: A Feminist Perspective, in HUMAN RIGHTS IN THE 
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345, 348 (1993) [hereinafter Gardam, Gender]; Gardam, Law of Armed Conflict, supra note 73, at 427, 429. 

75. Gardam, Gender, supra note 74, at 348. 

76. Helen Kinsella, Securing the Civilian: Sex and Gender in the Laws of War, in POWER IN GLOBAL 
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80. Id. at 269. 

81. LAURA SJOBERG, GENDER, JUSTICE AND THE WARS IN IRAQ 99–102 (2006); see Judith Hicks Stiehm, The 
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These arguments all share as their common basis the assumption that social stereotypes 

relegating women (and primarily women) to the status of ―protected‖ persons exist and have 

legal relevance, so that international law equates combatants with males and civilians with 

females.  They conclude, in each case, that all who do not take up arms, whether male or 

female, are socially assigned a female gender.
82

  Male combatants, the ―protector‖ class, are 

contrasted in each case with female civilians, the ―protected‖ class.
83

 

Although Kinsella adduces no evidence to support her assertion that only women are 

the quintessential civilians, there is reason to believe that women and children are grouped 

together and equated with civilians in the international discourse on the protection of 

civilians from the effects of armed conflicts.  Charli Carpenter has published a persuasive 

account of how intergovernmental and nongovernmental humanitarian organizations and 

political elites overwhelmingly tend to describe civilians as comprised of women and 

children, or to characterize these groups as especially ―vulnerable,‖ with little or no 

reference to civilian men.
84

  For their own political and economic reasons, and pursuant to 

(or in exploitation of) pre-existing cultural tropes, international elites commonly perpetuate 

the myth that women and children are more likely than men to be direct targets of attack and 

are more innocent and vulnerable than men during armed conflicts.
85

 

Recognizing the ubiquity of the equation of women and children with civilians in 

international discourse does not, however, mean accepting that the discrimination principle 

itself is a gendered concept.  The equation of women and children with civilians may color 

public perceptions of what kinds of persons suffer most from armed conflict—indeed, the 

equation may be made with that very purpose in mind
86

—but it has no more effect on the 

operational law of war than if the same elites asserted that all combatants were women or 

children.  For purposes of international law, the concern is not that public perceptions of 

civilians may be inaccurate, but how civilians experience armed conflict and specifically 

whether the discrimination principle causes female civilians to experience it differently from 

male civilians. 

 

Protected, the Protector, the Defender, 5 WOMEN’S STUD. INT’L F. 367 (1982). The latter basis for Sjoberg’s 

claim, which mainly repeats the contentions of the political philosophers discussed in Part II, has already been 

addressed there. 
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83. See generally Stiehm, supra note 81. 

84. See Carpenter, supra note 13, at 301–09. The U.N. Security Council itself commonly engages in this 

practice.  E.g., S.C. Res. 1674 pmbl., U.N. Doc. S/RES/1674 (Apr. 28, 2006); S.C. Res. 1296, U.N. Doc. 

S/RES/1296 (Apr. 19, 2000); S.C. Res. 1265, U.N. Doc. S/RES/1265 (Sept. 17, 1999). 

85. Carpenter, supra note 13, at 309, 313.  Although it may seem counterintuitive to claim that a class of 

persons immunized from direct attack suffer from a legally codified bias against them relative to persons lawfully 

subject to killing and maiming, the protection of females as a class by males as a class is seen as problematic from 

a feminist perspective because it can be used by political and social elites to reflect and perpetuate gender 

stereotypes.  Even if international humanitarian law benefits women during armed conflicts—in fact, even if it 
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women as helpless and vulnerable, and may relegate their perspectives to epiphenomena while male-gendered 

combatants make life-altering decisions about whether and how armed conflicts are conducted.  This is not, 

however, an observation about international law, but rather about cultural tropes relating to the same matters that 

are governed by international law. 

86. There are many reasons why international elites such as politicians and NGOs might want to portray the 

victims of armed conflicts as women and children.  Both groups are commonly perceived by the public as more 

vulnerable to abuse and deprivation than are adult men.  Thus, an IGO or NGO dedicated to the alleviation of 

refugees of war or displaced persons may find itself more likely to obtain sympathy or funding when it announces 

its goals as the ―protection of innocent women and children‖ from the effects of war rather than the ―protection of 

civilians‖ or some other more accurate but less rhetorically compelling verbiage. 
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It is a fact that all but a tiny percentage of combatants in most conflicts are men,
87

 but 

international law imposes no limitations on the sex of combatants or civilians.
88

  If the 

assignment of female gender and minority age to civilians is evident in political and social 

discourse (and, tautologically, in some feminist writings)
89

, it is nowhere to be found in the 

principle of discrimination itself. 

To understand why, it helps to start with the simple fact that most of the ius in bello is 

doctrinally gender-neutral.  With only a few exceptions, international humanitarian law 

provides the same rights to, and imposes the same obligations on, combatants and civilians 

regardless of whether they are respectively male or female.  There is no exception to the 

principle of discrimination for female combatants or male civilians, and international law 

does not limit either men or women to combatant or civilian categories.  There are, of 

course, principles of humanitarian law other than discrimination that apply to women and 

not to men, but these are either neutral to or enhance, rather than degrade, the level of 

protection afforded to women.
90

 

Nor does the misleading rhetoric identified by Carpenter reflect the reality of the 

composition of civilian populations during armed conflict; civilian populations even during 

armed conflict are usually composed of approximately equal numbers of men and women.  

Because armed conflict usually involves only a modest percentage of a state’s population, a 

substantial number of civilians are boys and men.  Age, disability, need for civilian services, 

the limited scope of the armed conflict, and other factors almost always keep many men out 

of combat.
91

  Accordingly, the U.N. High Commissioner for Refugees reports that only 

about half of international refugees are female (either adult or minority).
92

  The equation of 

 

87. 1995 U.N. Dev. Programme, Human Development Report 45. 

88. Indeed, the international human right to nondiscrimination based on sex may be interpreted as requiring 

states to enable women to enlist in combatant positions on the same basis as men.  Article 11(1)(b) of the 1979 

Convention on the Elimination of All Forms of Discrimination Against Women provides in pertinent part: ―States 

Parties shall take all appropriate measures to eliminate discrimination against women in the field of employment 

in order to ensure, on a basis of equality of men and women, the same rights, in particular: . . . The right to the 

same employment opportunities, including the application of the same criteria for selection in matters of 

employment.‖  G.A. Res. 34/180 art. 11, U.N. Doc A/34/46 (Sept. 3, 1981); 34 U.N. GAOR Supp. (No. 46) at 

193, U.N. Doc. A/34/46, entered into force Sept. 3, 1981.  Military employment is nowhere exempted and only 

Austria, New Zealand, Switzerland, and the United Kingdom entered reservations to this effect.  The ICCPR also 

provides in Article 2(1) and 3 that parties undertake to guarantee the rights set forth in the Covenant without 

regard to sex, including the Article 25 right of every citizen to have access, ―on general terms of equality,‖ to 

―public service in his country.‖  Article 26 requires more generally that the law must prohibit ―any discrimination‖ 

and must ―guarantee to all persons equal and effective protection against discrimination on any ground‖ including 

sex. International Covenant on Civil and Political Rights, 999 U.N.T.S. 171; G.A. Res. 2200A (XXI), U.N. Doc. 

A/6316 (1996); 21 U.N. GAOR Supp. (No. 16) at 52.  Again, only Kuwait and the United Kingdom reserved the 

application of some or all of these provisions to the armed forces. 

89. Ironically, some feminists and women’s advocates have been among those most actively perpetuating the 

myth of disproportional female helplessness and vulnerability. See Carpenter, supra note 13, at 321.  Sometimes, 

they do so based on misleading or inaccurate information.  Cynthia Enloe, for example, unaccountably claims 

without citation that women comprise ―two-thirds of all refugees.‖ CYNTHIA ENLOE, BANANAS, BEACHES AND 

BASES: MAKING FEMINIST SENSE OF INTERNATIONAL POLITICS 16 (1989). 

90. Among the provisions of 1949 Geneva Conventions IV is a requirement imposed upon occupying powers 

to provide expectant and nursing mothers with additional food and adequate medical care.  Geneva Convention 

IV, Convention Relative to the Protection of Civilian Persons in Time of War, Aug. 12, 1949, arts. 89, 91, 6 

U.S.T. 3516, 75 U.N.T.S. 287 [hereinafter Geneva Convention IV].  The Convention also requires the occupying 

power prosecuting a woman for a criminal offense to confine her in quarters for females only under the direct 

supervision of other women to preempt rape and other assault on her dignity or privacy. Id. art. 76.  Under 

Additional Protocol I, women who are either mothers or pregnant must be provided the utmost priority in the 

handling of their cases. Additional Protocol I, supra note 3, art. 76(2). 

91. This point was made by the ICRC as well.  CHARLOTTE LINDSEY, WOMEN FACING WAR: ICRC STUDY 

OF THE IMPACT OF ARMED CONFLICT ON WOMEN 28 (2001). 

92. U.N. High Commissioner for Refugees [U.N.HCR], 2004 Global Refugee Trends: Overview of Refugee 
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―protector‖ and ―protected‖ with ―male‖ and ―female‖ respectively may be an international 

cultural trope, but all relevant elites realize that civilians are composed of approximately 

equal numbers of males and females.  They may speak about the urgent necessity of 

protecting ―women and children‖ from the effects of armed conflicts, but they are aware that 

the consequence of doing so is also to protect male civilians from those same effects. 

That does not, of course, complete the analysis because the absence of gender bias in 

the black letter cannot guarantee that the application of the discrimination principle protects 

women’s interests de facto in the same manner or to the same extent that it protects men’s 

interests.  A norm can be formally gender-neutral but gendered in conception and gender-

biased in practice.  One central question respecting international law, then, is whether the 

rules relating to civilian immunity somehow disadvantage women by subjecting them to 

disproportionate dangers or deprivations during armed conflict because of their sex.  The 

evidentiary foundation for any assessment of the gender neutrality or bias of civilian 

immunity in practice must be the evaluation of how female civilians experience war 

differently from male civilians in terms of the effects of attacks upon them. 

The following sections will engage in that assessment by examining three critical ways 

in which female civilian suffering during armed conflict may be disproportionate to the 

suffering of male civilians.  First, female civilians may experience higher rates of casualties 

than male civilians from direct or indirect attacks.  Second, they may suffer greater 

deprivations of food, water, shelter, clothing, and medical services than men, and they may 

be subjected to exploitation by those providing these services on such a scale that the 

consequences are comparable to an attack.  Third, they may be more likely to be subjected 

to specific forms of attack disproportionately to men, such as sexual violence.  If 

international humanitarian law fails to account for and rectify disproportionate suffering by 

female civilians in any of these areas, the next question becomes whether that failure is 

attributable in some way to the international humanitarian law principle of civilian 

immunity. 

A. Intentional Attack and ―Collateral Damage‖ 

The incidence rate of civilian deaths relative to combatant deaths may have grown in 

the last century, but the available evidence indicates that female civilians experience fewer, 

rather than more, deaths from either direct attack or collateral damage than do their male 

counterparts.  Beginning the analysis with the most severe form of violation of the 

discrimination principle—intentional attacks on civilians—the evidence strongly contradicts 

the conclusion that women civilians are subjected to unfavorable gender bias.  The U.N.’s 

Inter-Agency Standing Committee and the United Nations International Children’s 

Emergency Fund (UNICEF) jointly report that adult and adolescent male civilians are much 

more likely to be intentionally executed, detained, or tortured in armed conflict situations 

than are female civilians.
93

  At Sbrenica and in Rwanda, for example, adult male civilians 

suffered by far the highest rate of execution by armed bands.
94

  Similarly, the ICRC reports 

that in some recent conflicts, 96% of detained and 90% of missing civilians have been 

 

Populations, New Arrivals, Durable Solutions, Asylum-Seekers, Stateless and Other Persons of Concern to 

U.N.HCR, para. 32 (June 17, 2005), available at http://www.reliefweb.int/library/documents/ 2005/unhcr-gen-

17jun.pdf. 

93. See Inter-Agency Standing Committee (IASC), Growing the Sheltering Tree: Protecting Rights Through 

Humanitarian Action (United Nations International Children’s Emergency Fund (UNICEF) 2002), 175 (citing 

conflicts in Yugoslavia and Burundi as examples where male civilians were targeted). 

94. Carpenter, supra note 13, at 310, 316. 
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male.
95

  During the Cambodian Civil War from 1975 to 1978, for example, while the life 

expectancies of both genders became extremely low, the life expectancy of females 

exceeded the life expectancy of males by 50%.
96

 

The pattern of greater harm to male civilians is replicated in a milder form with regard 

to unintended civilian casualties, also known as collateral damage.  For example, the 1990 

Gulf War resulted in the deaths of approximately 40,000 Iraqi soldiers (all male), 46,000 

male civilians, and 39,000 female civilians.
97

  During the recent Intifada in Palestine and 

Israel, 40% of Israeli civilian casualties were female and only 8% of Palestinian civilian 

casualties were female.
98

  More generally, the ICRC has reported, since 1999, 65% of the 

weapons injuries to civilians it has treated have been to adolescent and adult males 

(excluding males over fifty years of age).
99

 

From these statistics, the view that female civilians suffer disproportionately from the 

worst forms of harm in armed conflicts—death and weapon injuries—has little to support it.  

There may be some armed conflicts in which female civilians suffered significantly higher 

casualty rates than male civilians, but the trend seems rather the opposite.  Thus, the claim 

that it is the ―female‖ gender of civilians that results in civilian suffering is diametrically 

opposed to the facts.  If male civilians are exposed to a significantly greater risk of serious 

harm than female civilians, the logical conclusion is that if gender plays any role in civilian 

immunity, it is intentional or unintentional discrimination against civilian males by opposing 

male combatants.  Male civilians appear to be more vulnerable and in need of protection 

than female civilians.  This observation reveals a curious paradox arising from the reasoning 

of the feminist authors identified earlier.  If the traits of vulnerability and need for protection 

qualify one as ―female,‖ then male civilians are in reality closer to having a ―female‖ gender 

than are female civilians themselves. 

B. Deprivation and Exploitation Among Civilians 

Casualty figures do not tell all, however.  Immunity from attack does not guarantee 

immunity from disproportionate suffering or increased mortality from the long-term effects 

of armed conflicts.  Except in cases of genocide or ethnic cleansing, most of the suffering 

caused by armed conflicts takes the less extreme form of deprivations inflicted on civilian 

populations by their own armed forces or by opposing forces.  Here, the case for gender bias 

is considerably stronger.  In the last five years, the effects of armed conflicts on women have 

been the subject of study by the United Nations and nongovernmental organizations.  In 

2001, the ICRC published a detailed report on the status of women in armed conflicts.
100

  

The following year, two independent experts under the auspices of the United Nations 

Development Fund for Women (UNIFEM) published a study of the impact of armed 

conflicts on women based on interviews with a variety of (exclusively female) refugees and 
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civilians in conflict areas.
101

  At the same time, the U.N. Secretary General published a 

report
102

 on the effect of armed conflicts on women and girls pursuant to a request by the 

Security Council.
103

 

The ICRC and U.N. Secretary-General’s reports document gender discrimination in 

several areas that are either unaddressed by international humanitarian law or that are 

formally addressed but under-enforced.
104

  For example, in some regions, men may receive 

preferential access to food, clean water, medicine, and other supplies based on cultural, 

economic, or political factors.
105

  In at least one recent conflict, discriminatory access to 

necessities led to highly disproportional death rates among female children.
106

  A more 

recent and systematic study has shown that although in almost all states women live longer 

than men on average both in peace and war, the gender gap slightly decreases on average 

during armed conflicts.
107

  The effect, though extremely small,
108

 is statistically significant, 

 

101. See ELISABETH REHN & ELLEN JOHNSON SIRLEAF, WOMEN, WAR AND PEACE: THE INDEPENDENT 

EXPERTS’ ASSESSMENT ON THE IMPACT OF ARMED CONFLICT ON WOMEN AND WOMEN’S ROLE IN PEACE-

BUILDING  (2002).  The book documents widespread deprivation and suffering by civilians, but it provides limited 

evidence of gender discrimination in conflict situations.  Because the book concerns itself exclusively with the 

experience of women in armed conflicts, it provides no evidence of more general gender discrimination in the 

access of civilians and refugees to supplies and health care.  For example, the book concerns itself with the deaths 

of male civilians only insofar as they affect female civilians.  Without a comparison between the experiences of 

men and women, which the book does not provide, no meaningful conclusions on that score can be drawn. 

102. U.N. Report on Women, supra note 57. 

103. S.C. Res. 1325, U.N. Doc. S/RES/1325 (Oct. 21, 2000). 
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note 101, at 13, 27.  They may further be harassed, humiliated, or sexually assaulted while traveling through 

occupied territory.  See LINDSEY, supra note 91, at 74. 

105. See LINDSEY, supra note 91, at 77, 111; U.N. Report on Women, supra note 57, at 18, 25. 
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107. Plümper & Neumayer, supra note 96, at 744, 746.  Plümper and Neumayer report an average decrease 

of 0.38% (of the gender gap, not life expectancy overall) during international armed conflicts and 0.34% during 

non-international conflicts. Id. Interestingly, they found no decrease in the gender gap during non-ethnic civil 

wars. 

108. Plümper and Neumayer do not translate these percentage decreases into real terms, an exercise that 

reveals how small the effects really are in real terms. Taking 1998 as a representative year, the gender gap was 

about 7 years in developed countries and 3 years in developing countries (where almost all armed conflict 

currently occur).  Kevin Kinsella & Yvonne J. Gist, Gender and Aging: Mortality and Health, U.S. BUREAU OF 

THE CENSUS, INTERNATIONAL BRIEF IB/98-2, at 1–2 (Oct. 1998), available at 

http://www.census.gov/ipc/prod/ib98-2.pdf (last visited Sept. 9, 2006). Applying Plümper and Neumayer’s 

findings, the following data chart indicates the effect of armed conflicts on the life expectancies of women 
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 Developed Countries Developing Countries 

International Conflicts 9.7 days 4.2 days 

Non-International Conflicts 8.7 days 3.7 days 

 

The average life expectancy for women in 2006—80 years in more developed countries, 66 years less developed 

countries, and 53 years in the least developed countries—puts these numbers into perspective. See U.N. 

POPULATION FUND [U.N.FPA], State of the World Population 2006, A Passage to Hope: Women and 

International Migration, at 94, U.N. Sales No. 06.III.H.3. (2006). 
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suggesting a marginal sex-discriminatory effect in average mortality during most armed 

conflicts. 

The cause of this discriminatory effect on life expectancy is not, of course, 

international humanitarian law itself, but rather entrenched cultural and economic gender 

bias.  For example, a much greater decrease in the gender gap in life expectancy may be 

observed during natural disasters (on average, about 1.5%).
109

  Most sex-discriminatory 

practices are prohibited by the 1949 Geneva Conventions and their Additional Protocols
110

 

or international human rights instruments, but international humanitarian law is far from 

comprehensive in addressing gender bias during armed conflict.  Geneva Convention IV 

requires belligerents to allow the passage of food and medical supplies to civilians through a 

blockade,
111

 and Additional Protocol I requires that priority in the distribution of food and 

medicine be given to expectant and nursing mothers,
112

 but neither instrument requires 

egalitarian distribution to females generally (or any other demographic group).
113

  The 

silence of international humanitarian law on these matters is regrettable and indicates some 

lack of attention to women’s needs in armed conflicts.  The protection of civilians as a class 

from direct, indiscriminate, or disproportional attacks does not itself guarantee perfect 

gender equality in the effects of armed conflict. 

Nonetheless, such biases are not sufficient evidence that civilian immunity is per se a 

gendered concept.  They may indicate some of the unfortunate consequences of the under-

representation of women in negotiating the Geneva Conventions and their Additional 

Protocols, and they certainly evidence a lamentable lack of attention by states until very 

recently to the effects of armed conflicts on women as a class.  However, the claims 

addressed here are not that international humanitarian law fails to minister to the needs of 

female and male civilians completely equally in all instances (a criticism with much 

evidence to support it), but rather that the law of civilian immunity is fundamentally gender-

biased.  To say that women’s needs as civilians are not fully met by provisions of 

international humanitarian law relating to relief supplies and refugees does not tend to prove 
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110. Both Additional Protocols forbid the intentional starvation of the civilian population. See Additional 

Protocol I, supra note 3, art. 54; Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating 
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all circumstances be treated humanely, without any adverse distinction founded on . . . sex . . . or any other similar 

criteria.‖  Geneva Convention IV, supra note 90, art. 3.  It further forbids ―outrages on personal dignity, in 

particular, humiliating and degrading treatment.‖  Id. 

 Sexual exploitation to leverage relief supplies probably constitutes inhumane treatment based on sex, and 

gender discrimination in the distribution of necessities appears to qualify, as well.  The problem does not appear to 

be an absence of legal norms prohibiting such conduct.  Nonetheless, women may face obstacles to accessing 

justice and problems of evidence in proving that their actions resulted from implicit forms of intimidation or 

manipulation, especially in armed conflict situations in which the attention and resources of the civilian 

government and military authorities alike may be directed to other matters of concern to men and women alike or 

primarily to men.  Both the U.N.IFEM and ICRC reports indicate that national-level remedies are inadequate; 

investigation and punishment on the national level of combatants victimizing women is extremely rare.  LINDSEY, 

supra note 91, at 149, 215; REHN & JOHNSON SIRLEAF, supra note 101, at 97.  While the Hague Regulations 
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countries and regions where their access to justice and reparations is denied or curtailed even in peacetime.  See 

Hague Regulations, supra note 15, art. 23(h). 
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that female civilians would be better off if civilian immunity were abolished and civilians 

were suddenly made the lawful object of attack.  For that proposition, there is no evidence in 

any of the recent reports on women’s experiences in armed conflicts or in the current 

empirical literature. 

C. Sexual Violence as an Attack on Civilians 

Sexual violence is by far the most pernicious form of harm suffered by women 

civilians in armed conflicts.  During the recent civil strife in Rwanda, Yugoslavia, Sierra 

Leone, Uganda, and Sudan, for example, there were mass rapes of female civilians, 

sometimes deliberately calculated to impregnate the victims.
114

  Sexual slavery, mass rape, 

and trafficking of women and girls remain far from unusual in armed conflicts even today.
115

  

The uses of sexual violence are manifold and shocking in their diversity and brutality.  

Because sexual violence usually takes the form of an attack on civilians, it is relevant to the 

humanitarian law of civilian immunity. 

Some feminist authors have criticized ius in bello for failing to protect women against 

sexual violence,
116

 but this is more a criticism of the law’s enforcement mechanisms than of 

the doctrine itself.  Rape by combatants has violated the law of war since the nineteenth 

century at the latest,
117

 and possibly well before then.
118

  It is true that none of the early 

international humanitarian law conventions clearly forbade sexual violence until the 1907 

Hague Regulations outlawed rape under the dubious rubric of ―violation of family honor.‖
119

  

But the fourth Geneva Convention of 1949 and the 1977 Additional Protocols make ―rape, 

enforced prostitution, or any form of indecent assault‖ of women a war crime,
120

 and these 

crimes are commonly considered a grave breach of the Conventions.
121

  More recently, the 

Statutes and the Rules of Evidence and Procedure of both the ICTY and ICTR provided for 

prosecution of rape and other sexual assaults as violations of humanitarian law,
122

 and 

 

114. See, e.g., Tadeusz Mazowiecki, Report on the Situation of Human Rights in the Territory of the Former 

Yugoslavia, U.N. Doc. A/48/92–S/25341, Annex, at 20, 57 (1993) (documenting the occurrence of wartime rape 

in the former Yugoslavia); U.N. Int’l Comm’n of Inquiry on Darfur, Report to the Secretary General (Jan. 25, 

2005), at 54–56, 87–94, available at http://www.un.org; REHN & JOHNSON SIRLEAF, supra note 101, at  11; U.N. 

Report on Women, supra note 57, at 16. 

115. See LINDSEY, supra note 91, at 56; U.N. Report on Women, supra note 57 at 17. 

116. E.g., Hilary Charlesworth, Feminist Methods in International Law, 93 AM. J. INT’L L. 379, 385–88 

(1999); Catherine A. MacKinnon, Comment: Theory Is Not a Luxury, in RECONCEIVING REALITY: WOMEN AND 

INTERNATIONAL LAW 83, 86, 92 (Dorinda G. Dallmeyer ed., 1993). 

117. U.S. War Dep’t, Adjutant General’s Office, Instructions for the Government of Armies of the United 

States in the Field, General Orders No. 100, art. 44 (Apr. 24, 1863), reprinted in THE LAWS OF ARMED CONFLICTS 

3 (Dietrich Schindler & Jiri Toman eds., 3d rev. ed. 1988). 
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―willfully causing great suffering or serious injury to body or health‖ as grave breaches of the Convention); see 

Letter from Robert A. Bradtke, Acting Assist. Sec’y for Legislative Affairs, to Arlen Specter, U.S. Senator, Jan. 
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Article 5(g) of the ICTY’s Statute labels rape a crime against humanity.
123

  Both tribunals 

have undertaken groundbreaking prosecutions of sexual assaults, including the incitement of 

sexual violence, under the heading of crimes against humanity.
124

  Similar decisions have 

been reached by the Inter-American Court on Human Rights and the European Court of 

Human Rights.
125

  The Statute of the Special Court for Sierra Leone establishes jurisdiction 

over rape, forced prostitution, and other sexual assaults.
126

 The Special Court has indicted 

several defendants for rape as a crime against humanity, as well.
127

  Finally, the Rome 

Statute of the International Criminal Court includes rape, sexual assault, and other gender 

crimes among prosecutable crimes against humanity and war crimes.
128

  It is, therefore, 

inaccurate to say that ius in bello does not formally protect female civilians against sexual 

violence. 

The other criticism leveled against positive international law respecting sexual 

violence is that such violence is not clearly a grave breach of the Geneva Conventions and a 

crime against humanity.  As Gardam observes, ―it would have been preferable if rape of 

women had been designated as a grave breach rather than leaving it as a question of 

interpretation.‖
129

  Although this is undoubtedly true, the neglect of clarity, while 

unfortunate, does not seem to represent radical gender bias in contemporary ius in bello, 

much less in the concept of civilian immunity.  It represents instead a gender bias in the 

priorities assigned in international law to harm inflicted on women relative to harm inflicted 

on men.  That lacuna has been rectified at least partially by the international statutes and 

prosecutions described above. 

Of course, doctrine may not reflect practice.  International humanitarian law is 

potentially vulnerable to criticism for the failure of the international community 

systematically to detect and punish sexual violence in armed conflicts at all command levels 

and to provide assistance and compensation to the victims.  That states have historically 

taken relatively little decisive action to prevent and punish sexual violence in armed 

conflicts evidences precisely the kind of gender discrimination that has resulted from the 

historical and continued dearth of women in international diplomacy.
130

  The fact that sexual 

violence has long been prohibited as a wartime practice has not prevented the law from 

suffering neglect and under-enforcement because of the historical worldwide political 

repression of women.  Unlike norms relating to the treatment of prisoners of war or 

wounded combatants, violations of the prohibition on rape and other forms of sexual 

violence have not regularly resulted in reprisals or punishment of the offenders and their 
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commanding officers.  Prosecutions for rape as a war crime have been sporadic in the 

past,
131

 and there has until very recently been no institution for awarding reparations to the 

victims.
132

  While ad hoc international and mixed tribunals have prosecuted and will 

undoubtedly continue to prosecute combatants for some incidents of sexual violence, the 

large scale of sexual violence in recent armed conflicts suggests that the international 

community has failed to inculcate in combatants a repulsion to, and fear of certain and 

severe punishment for, sexual violence.  Nor does international humanitarian law provide an 

effective system for detection of sexual violence through individual complaint procedures.
133

 

These are important criticisms of humanitarian law.  In some ways, they overstate the 

gender bias problem, as many other violations of humanitarian law, including the pillage, 

 

131. The failure of military commanders to prevent soldiers from performing rape was sometimes prosecuted 

as a war crime by the International Military Tribunal for the Far East, see Meron, supra note 121, at 426 n.14 (no 

prosecutions resulted from the forced prostitution of at least 100,000 women); Goldstone, supra note 124, at 279; 

Julia Hall (reporter), Violence Against Women and International Law: Rape as a War Crime, 90 AM. SOC’Y INT’L 

L. PROC. 605, 606 (1996). The Nuremberg Tribunals did not prosecute rape as such; instead, condoning rape was 

occasionally included among the charges heard against military commanders by the International Military 

Tribunal.  See Goldstone, supra note 124, at 279.  In any case, the rapists themselves were never identified or 

punished, nor were the victims compensated or otherwise systematically assisted. 

132. There have been some attempts, however, to compensate victims of sexual violence in recent armed 

conflicts.  For example, the Eritrea-Ethiopia Claims Commission found Ethiopia liable to Eritrea for Ethiopia’s 

failure to prevent its armed forces from raping Eritrean civilians. See Eritrea-Ethiopia Claims Commission, Partial 

Award: Central Front: Eritrea’s Claims 2, 4, 6, 7, 8 & 22, at 28 (Apr. 28, 2004), available at http://www.pca-

cpa.org/showpage.asp?pag_id=1151.  However, the Commission had no power to mandate the prosecution of any 

Ethiopian soldiers for rape as a war crime or award damages to specific rape victims.  In addition, U.N. 

Compensation Commission panels have recommended the award of compensation for sexual violence against 

women arising from the Iraqi invasion of Kuwait.  E.g., Report and Recommendations Made by the Panel of 

Commissioners Concerning Category B Claims, First Installment, at 37 (May 26, 1994), S/AC.26/1994/1, 

available at http://www2.unog.ch/uncc/ reports.htm; Report and Recommendations Made by the Panel of 

Commissioners Concerning Category C Claims, First Installment, at 261–62 (Dec. 21, 1994), S/AC.26/1994/3, 

available at http://www2.unog.ch/uncc/reports.htm; Report and Recommendations Made by the Panel of 

Commissioners Concerning Category D Claims, First Installment, Part 1, at 77 (Feb. 3, 1998), S/AC.26/1998/1, 

available at http://www2.unog.ch/uncc/reports.htm.  The Statute of the International Criminal Court authorizes 

reparations for victims of war crimes such as rape and establishes a trust fund for compensation for victims.  

Rome Statute of the International Criminal Court, July 17, 1998, arts. 75, 79, U.N. Doc. A/CONF. 183/9 (1998), 

reprinted in 37 I.L.M. 999 (1998).  However, neither the Statute of the ICTY nor that of the ICTR authorize the 

award of compensation to victims of any war crime.  The U.N. Secretary-General has recognized the need for a 

system of reparations for victims of sexual violence, but has not specifically proposed any amendment of or 

addition to international humanitarian law to require such compensation.  See U.N. Report on Women, supra note 

57, at 49. 

133. The U.N. Secretary-General has suggested that victims of gender-related abuse in armed conflicts can 

avail themselves of the individual complaint system in the Optional Protocol to CEDAW.  Optional Protocol to the 

Convention on the Elimination of All Forms of Discrimination against Women, A/RES/54/4 (entered into force 

Dec. 22, 2000); see Women, Peace and Security, Study Submitted by the Secretary-General Pursuant to Security 

Council Resolution 1325 (2000), para. 37 (New York, United Nations 2002) [hereinafter U.N. Secretary-General’s 

Report on Sec. C. Res. 1325].  As Judith Gardam has observed, this is not a realistic remedy. Judith Gardam, The 

Neglected Aspect of Women and Armed Conflict — Progressive Development of the Law, 52 Neth. Int’l L. Rev. 

197, 215 (2005)  Only 72 of the approximately 200 states in the world adhere to the Optional Protocol at present, 

see http://www.un.org/ womenwatch/daw/cedaw/protocol/sigop.htm, and even where the remedy is possible, most 

women cannot be expected to possess the legal sophistication and resources to avail themselves of the procedures 

set forth in the Protocol. More important still is the precatory language of the Protocol.  In an emergency wartime 

situation in which women are being subjected to serious abuses, the Committee’s authorization to ―request‖ a state 

party to take interim measures to cease violating women’s rights under the CEDAW or otherwise to treat women 

in a manner consistent with the CEDAW, Optional Protocol to the Convention on the Elimination of All Forms of 

Discrimination against Women, art. 5, A/RES/54/4 (entered into force Dec. 22, 2000), does not demonstrate a 

firm commitment on the part of the drafters of the Protocol, much less the international community in general, to 

enforce compliance. 
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torture, mutilation, and outright slaughter of civilians by military forces, have not 

consistently been punished.  In any case, it does not follow from a conclusion that gender 

bias exists in the under-enforcement of the prohibition on sexual violence that the 

discrimination principle is a gendered concept, embodies gender bias, or operates to the 

disadvantage of women.  Although sexual violence is a form of intentional attack on 

civilians that is directed in practice primarily at women, international humanitarian law does 

prohibit such attacks regardless of the gender of the victim or perpetrator.  To the extent that 

the international community has neglected these norms relative to other norms protecting 

civilians by hypothesis, a de facto gender bias may exist in a de lege gender-neutral world 

public order.  This observation does not call for the abolition or radical reform of the 

principles of discrimination, necessity, or proportionality, but rather an adjustment in 

enforcement priorities. 

D. Conclusions 

The available evidence indicates that the discrimination principle is not significantly 

gendered or gender-biased in conception or substance, although there is cause for more 

research into the question of whether there is gender-bias in terms of priorities and 

enforcement of the kinds of attacks to which civilians may be subjected (i.e., sexual versus 

non-sexual) and the distribution of resources among civilians by relief agencies.  On the 

whole, however, the gendered construction of civilian immunity espoused by many 

international elites appears to operate more to the disadvantage of men than to women.
134

  

The equation of civilian status with the female gender in the social or political spheres does 

not translate to gender bias against women in the law; international humanitarian law is 

formally adequate to protect women from direct attack and the major war-related abuses.
135

 

Beyond the lack of evidence adduced by those who would equate gender with 

combatant status under humanitarian law, there is a more fundamental objection—it leads to 

no useful policy recommendations.  One might conclude—as may be inferred from 

Gardam’s argument—that because international humanitarian law is supposed to protect the 

―female-gendered‖ civilians, and because such civilians nonetheless suffer greatly in armed 

 

134. See Carpenter, supra note 13, at 309 (stating that ―[w]here acknowledgment of civilian men’s particular 

vulnerabilities has begun to appear in policy documents or speeches, it has seldom been followed by analysis or 

policy recommendations‖).  More importantly, it undermines the normative force of humanitarian law itself.  In 

Carpenter’s terms: 

[T]he use of ascriptive characteristics to identify ―civilians‖ undermines the moral logic of the norm, 

which is based instead on identifying who is doing what.  Gender imagery proves a potent cultural 

resource in terms of agenda setting, precisely because it resonates with pre-existing gender discourses, 

but since this gender essentialism is fundamentally misleading, it distorts the civilian immunity norm 

it is intended to promote. 

Carpenter, supra note 13, at 312. 

135. This is a view shared by the International Committee of the Red Cross.  See Statement by the ICRC to 

the U.N. General Assembly, 57th Sess., Advancement of Women: Implementation of the Outcome of the Fourth 

World Conference on Women (Oct. 11, 2002), available at 

http://www.icrc.org/web/eng/siteeng0.nsf/html/5F9CY4; Statement of the ICRC to the U.N. General Assembly, 

53rd Sess., Third Comm., Advancement of Women and Implementation of the Outcome of the Fourth World 

Conference on Women (Oct. 15, 1998), available at http://www.icrc.org/Web/Eng/ siteeng0.nsf/html/57JPEP. 

 This is not to imply, however, that the enforcement of existing rules of international humanitarian law relative 

to women has been adequate.  But this inadequacy is not attributable to international law.  Local cultural traits and 

political interests arising from the pervasive underrepresentation of, stereotyping of, and bias against women in the 

international community accounts for the failure of political will to invest in the enforcement of human rights and 

humanitarian norms equally with respect to women. 
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conflicts, that women’s interests are best served by strengthening laws that protect 

civilians.
136

  But greater protection of civilians is only one possible solution to the alleged 

gender discrimination, and it is one that does not solve the underlying problem that Gardam 

and others purport to identify.  To eliminate the supposedly gendered nature of humanitarian 

law, it would be more effective to adopt new ius in bello requiring equal representation of 

men and women among combatants, thereby achieving gender equality among both 

combatants and civilians and rendering an equation of gender to combatant status even less 

plausible than it already is.
137

  Or, alternatively, the distinction between combatants and 

civilians might be abolished altogether, with both being equally subject to attack.  Either of 

these approaches would more rigorously address the alleged gender bias in international 

humanitarian law than Gardam’s proposal.  But the ―women questions‖ of feminist theory 

remain unanswered:  Will women be better off?  Will the horrors of war fall less heavily 

upon them if civilian immunity is abolished or women are conscripted equally with men?  

Will they find themselves closer to sharing equal political and economic power with men?  

No radical reform of civilian immunity, much less its abolition, can achieve these objectives. 

IV. DISCRIMINATION, NECESSITY, AND PROPORTIONALITY AS OPERATIONAL 

NORMS 

The third class of critiques of civilian immunity is the most venerable, but also the 

least metaphysical.  These approaches do not question the desirability of distinguishing 

between combatants and civilians for purposes of determining lawful targets of attack, but 

rather criticize the rules the international community has settled upon to protect civilians 

from attack—necessity, proportionality, and the guiding rules to achieve them set forth in 

Additional Protocol I to the 1949 Geneva Conventions—as ineffectual or counterproductive. 

Such critiques are based upon the observation that if modern armed conflicts expose 

civilians to similar or greater risks than combatants, as is often the case, then the natural 

conclusion is that the necessity and proportionality principles are either consistently 

disregarded or are too vague to be useful in making responsible decisions about methods 

and targets of attack.  If the former proposition is accurate, then improved enforcement 

mechanisms could address the problem—a subject beyond the scope of this Article—but in 

any case the soundness of the legal concepts remains undisturbed.  If the latter proposition is 

more accurate, the solution is a revision of the legal norms themselves to more efficiently 

effectuate the purposes of humanitarian law. 

In this part, I will consider whether international humanitarian law provides 

insufficient guidance on the legality of attacks that may harm civilians or civilian property 

and conclude that the norms of necessity and proportionality, although of limited assistance 

to military commanders and criminal tribunals, probably offer enough helpful guidance to 

justify their continued respect.  Accepting that necessity and proportionality are useful 

components of international humanitarian law does not, however, justify their continuation if 

they create more problems than they resolve.  I will, therefore, also consider some ways in 

which necessity and proportionality may be criticized as hindering rather than helping the 

protection of civilians during armed conflicts. 

 

136. See Gardam, supra note 74, at 366–67. 

137. See J. ANN TICKNER, GENDER IN INTERNATIONAL RELATIONS 36–41 (1992).  A strong argument could 

be made that the failure of international law to require at least equal opportunities in armed forces for men and 

women represents gender bias, but this is not the same as contending that the concept of civilian immunity itself is 

gender-biased. 
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A. Ineffectual or Flexible by Design? 

Necessity and proportionality, it will be recalled, are the principles defining the 

lawfulness of attacks that may be expected to cause incidental civilian deaths.  As a 

conventional and customary standard of humanitarian protection, military necessity itself 

sets no definite limits on the method or targets of attack; the rule merely ensures that the use 

of force against civilian objects is not entirely gratuitous.  The limited protection provided 

by necessity reflects its origins.  Historically, military necessity was invoked to justify acts 

that otherwise violated customary international law on a theory that the need for military 

victory trumped all other values, including the safety of large numbers of civilians.
138

  Only 

since the 1907 Hague Conventions has military necessity evolved into a constraint rather 

than an expansive principle.
139

  Necessity no longer justifies a violation of other rules of ius 

in bello, such as the prohibition on hostage-taking or proportionality.
140

  Its protective value 

is limited to forbidding attacks that endanger civilians and that cannot be justified for any 

military purpose, such as attacks on undefended localities or the random destruction of 

civilian property.
141

 

The proportionality principle offers more definite protections to civilians, but it also 

leaves much to the discretion of belligerents.  The most specific proportionality-related 

guidance relates to prohibitions or limitations on the use of designated inhumane and highly 

indiscriminate weapons
142

 and attacks on dams, dykes, nuclear power facilities, and other 

potential sources of uncontrollable destruction.
143

  Beyond these rules, the parameters of 

proportionality analysis grow vague and uncertain.  The general rule requires military 

commanders to weigh the ―concrete and direct‖ military advantage gained by an objective or 

tactic against the expected incidental harm to civilians and destruction of their property.
144

  

More specific rules in Additional Protocol I and various protocols to the 1980 Convention 

on Conventional Weapons flesh out the standard.
145

  Article 51(4)(c) of Additional Protocol 

I prohibits attacks that strike civilian and military targets indiscriminately, while Article 

51(5)(a) prohibits attacks that treat ―as a single military objective a number of clearly 

separated and distinct military objectives located in a city, town, village or other area 

 

138. See BEST, supra note 66, at 187–88; PICTET, supra note 29. 

139. See BEST, supra note 66, at 187–88; PICTET, supra note 29. 

140. See ICRC Commentary on the Additional Protocols, supra note 20, at 393; Case No. 47, The Hostages 

Trial, Trial of Wilhelm List and Others, 8 LAW REPORTS OF TRIALS OF WAR CRIMINALS 66–67 (1949). 

141. See Additional Protocol I, supra note 3, art. 59. 

142. See, e.g., Hague Declaration (II) on the Use of Projectiles the Object of Which is the Diffusion of 

Asphyxiating or Deleterious Gases, July 29, 1899, in 2 JAMES BROWN SCOTT, THE HAGUE PEACE CONFERENCES 

OF 1899 AND 1907 (1909); Hague Declaration (III) on the Use of Bullets Which Expand or Flatten Easily in the 

Human Body, July 29, 1899, in SCOTT, supra; 1972 Convention on the Prohibition of the Development, 

Production and Stockpiling of Bacteriological (Biological) and Toxin Weapons and on Their Destruction, Apr. 10, 

1972, 26 U.S.T. 583, 1015 U.N.T.S. 163; Convention on Prohibitions or Restrictions on the Use of Certain 

Conventional Weapons Which May be Deemed to be Excessively Injurious or to Have Indiscriminate Effects, Oct. 

10, 1980, 1342 U.N.T.S. 137, and additional protocols I–V [hereinafter Convention on Conventional Weapons]. 

143. See Additional Protocol I, supra note 3, art. 56. 

144. Id. arts. 51(5)(b), 57(2)(a)(iii), (b). 

145. Additional Protocol I is the sole general treaty elaborating the proportionality norm. Geneva Convention 

IV deals only with enemy civilians in captured territory and in the belligerent’s own territory, not with the 

application of proportionality in the combat field.  The negotiators intentionally obliterated any reference to the 

protection of civilians from the perils of battle.  Commentary: IV Geneva Convention Relative to the Protection of 

Civilian Persons in Time of War 10 (Jean S. Pictet ed., 1958) [hereinafter ICRC Commentary on Geneva 

Convention IV]. 
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containing a similar concentration of civilians or civilian objects.‖
146

 Additional Protocol III 

to the Convention on Conventional Weapons similarly provides: 

2. It is prohibited in all circumstances to make any military objective located 

within a concentration of civilians the object of attack by air-delivered incendiary 

weapons. 

3. It is further prohibited to make any military objective located within a 

concentration of civilians the object of attack by means of incendiary weapons 

other than air-delivered incendiary weapons, except when such military objective 

is clearly separated from the concentration of civilians and all feasible 

precautions are taken with a view to limiting the incendiary effects to the military 

objective and to avoiding and in any event to minimizing, incidental loss of 

civilian life, injury to civilians and damage to civilian objects.
147

 

Finally, Article 57 of Additional Protocol I requires military commanders to choose 

―means and methods of attack‖ that minimize civilian casualties and dictates that when 

confronting multiple military objectives conferring a ―similar military advantage,‖ they must 

choose the objective posing the least danger to civilian lives and objects.
148

 

These rules extend substantially more protection to civilians than the naked obligation 

to refrain from attacking civilians directly.  Yet the inclusion of detailed rules of 

proportionality was opposed by several delegations to the negotiations on the Additional 

Protocols, not because proportionality limited military options excessively, but rather the 

opposite.  The Hungarian delegate, for example, saw little evidence that the principle of 

proportionality had been consistently adopted in state practice.  In his view, ―either the rule 

was not well established and hence not binding; or it existed and could not be applied in 

armed conflicts; or it existed and was applied, but the results of its application provided the 

best argument against it.‖
149

  Several other delegations from geographically, culturally, 

politically, and legally diverse countries, including those of Czechoslovakia, Egypt, 

Germany, Italy, North Korea, Poland, Romania, and Uganda, similarly thought the principle 

too subjective to offer any meaningful protections to civilians against perceived military 

exigencies and proposed excising it from the draft.
150

  Their argument was well supported by 

international practice.  In 1977 there was not a single well-known instance of prosecution 

for a violation of proportionality.
151

  Even today, publicized international or domestic 

prosecutions for violation of proportionality are exceedingly rare, due at least in part to the 

difficulty of applying the rule.  The Prosecutor’s Office of the ICTY, for example, has 

established a policy of prosecuting violations of proportionality only ―in cases where the 

excessiveness of the incidental damage was obvious.‖
152

  To trigger such a prosecution, the 

 

146. Additional Protocol I, supra note 3, art. 51(4)(c), (5)(a). 

147. Convention on Certain Conventional Weapons, Protocol III, Protocol on Prohibitions or Restrictions on 

the Use of Incendiary Weapons art. 2, Oct. 10, 1980, 1342 U.N.T.S. 171 [hereinafter Conventional Weapons 

Protocol III]. 

148. See Additional Protocol I, supra note 3, art. 57(3). 

149. 14 OFFICIAL RECORDS OF THE DIPLOMATIC CONFERENCE, supra note 57, at 68. 

150. See id. at 56–57, 61, 69, 305, 358. 

151. See William J. Fenrick, The Rule of Proportionality and Protocol I in Conventional Warfare, 98 MIL. 

L. REV. 91, 112–17 (1982). 

152. Committee Established to Review the NATO Bombing Campaign Against the Federal Republic of 

Yugoslavia, Final Report to the Prosecutor, June 13, 2000, para. 21, available at 

http://www.un.org/icty/pressreal/nato061300.htm. 
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relative number of civilian deaths must be so clearly disproportional that no reasonable 

military commander could argue its legitimacy.
153

  Conceding so much discretion to 

belligerents is unlikely to be conducive to a conscientious application of the rule. 

The arguments of the delegations opposing the inclusion of proportionality in 

Additional Protocol I have proved oracular.  Today, the observation that necessity and 

proportionality standards are so nebulous as to render them incapable of providing guidance 

in most actual combat situations is commonly accepted by international lawyers.
154

  One 

common explanation for the lackluster performance of this legal rule in protecting civilians 

is that proportionality calculations are unavoidably subjective.  It has sometimes been 

observed that, being based on heterogeneous species—military objectives and civilian 

lives—for which there is no accepted value ratio or relation, such calculations are 

objectively impossible.
155

  The calculus becomes still less feasible when the military values 

are abstract, such as positional superiority or advance occupation.  If it is difficult to assess 

the proportionality of the loss of x number of civilian lives to a combat tank, assessing the 

number of lives proportional to occupation of a commanding view of a battlefield or major 

thoroughfare, or even a decisive military victory, seems doubly abstract. 

The subjectivity of the value of a military objective relative to the cost of human lives 

is compounded by its dependence on the decisionmaker’s position in the command chain.  

Operational officers may view numbers of civilian losses from a different perspective than 

that of commanding officers high in the chain of command.
156

  To a platoon commander, the 

order to obliterate a well-positioned village of one thousand civilians defended by a platoon 

of fifteen combatants may seem disproportional, while to a division commander, one 

thousand civilian deaths may seem trivial to the importance of assuming positional 

superiority before the enemy reinforces the village.  Or the reverse may be true—the deaths 

of even a dozen soldiers under the officer’s command to protect a hundred enemy civilians 

may seem unjustified.  The proportionality standard offers no clear basis for impugning any 

of these judgments, however contradictory to each other in their calculations.  Indeed, the 

travaux préparatoires to Additional Protocol I indicate that although many delegates 

insisted that the relevant decisionmaker’s level should be at high levels of command,
157

 that 

matter was intentionally left undefined in the instrument to allow belligerents the option of 

determining command responsibility,
158

 increasing the variability and subjectivity of the 

principle’s application. 

It is also clear from the travaux of Additional Protocol I that several of the negotiators 

deliberately sought to keep proportionality standards flexible to avoid constraining their 

abilities to weigh civilian lives according to their own standards.
159

  A handful of states went 

so far as to insist that the rules of proportionality could not constrain a state’s right to self-

 

153. See id. para. 50. 

154. See, e.g., Allen, supra note 57, at 39 (Remarks of Oscar Schachter); Stefan Oeter, Methods and Means 

of Combat, in THE HANDBOOK OF HUMANITARIAN LAW IN ARMED CONFLICTS, supra note 3, at 163, 173.  The 

ICRC has long acknowledged that the proportionality standard set forth in Additional Protocol I allow ―for a fairly 

broad margin of judgment.‖  ICRC Commentary on the Additional Protocols, supra note 20, at 684. 

155. Fenrick, supra note 151, at 94–95, 102; 3 PROTECTION OF WAR VICTIMS, supra note 18, at 128 

(remarks of G. Herczegh, Hungarian delegate); Roscini, supra note 63, at 434; Schmitt Principle of 

Discrimination, supra note 31, at 151. 

156. BEST, supra note 66, at 327. 

157. E.g., OFFICIAL RECORDS OF THE DIPLOMATIC CONFERENCE, supra note 57, at 212 (remarks of the Swiss 

and Austrian delegates), 219 (remarks of the Afghanistani delegate), 65 (remarks of the UK delegate). 

158. 3 PROTECTION OF WAR VICTIMS, supra note 18, at 314–15 (remarks of the ICRC), 332–33 (remarks of 

the Swiss and Austrian delegates). 

159. See OFFICIAL RECORDS OF THE DIPLOMATIC CONFERENCE, supra note 57, at 162, 231–32, 239, 241 

(remarks of the French delegation); ICRC, Commentary on the Additional Protocols, supra note 20, at 679. 
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defense at all when the survival of the state’s independence was at stake, implying that 

military victory could legitimately be valued above a potentially unlimited number of 

civilian lives.
160

  At other times during the negotiations, proposals were offered to make the 

rule of proportionality more definite, as when Sweden suggested that proportionality could 

only justify civilian deaths where the civilians were located in the ―immediate‖ vicinity of 

the military objective.
161

  These proposals were typically dismissed without published 

discussion.  It is clear that the negotiators of Additional Protocol I purposefully declined 

opportunities to increase the potential of the necessity and proportionality principles to 

protect civilians at the cost of imposing additional constraints on methods of warfare. 

The resulting vagueness of the standards renders them susceptible to evasion or 

marginal observance.  Neither necessity nor proportionality imposes a significant obstacle to 

military commanders acting in a manner that evidences a decided overvaluation of military 

victory or the lives of their own combatants over civilian lives—even many more civilian 

lives per combatant lost.  The norms might be criticized as ―vague‖ or praised as ―flexible,‖ 

but in any case they represent a final consensus to accept known and substantial risks to 

civilians as an acceptable price to pay to avoid diminishing the potential to achieve military 

objectives.  Necessity and proportionality were designed, in short, to offer distinctly limited 

protection to civilians.  The fact remains, however, that Additional Protocol I’s protections 

improve substantially on those available to civilians prior to 1977.  To criticize 

proportionality for its vagueness and subjectivity is not, then, equivalent to denying its 

potential contribution to ameliorating some of the worst effects of armed conflicts on 

civilians.  Proportionality as a legal principle has merits that weigh against letting the best 

become the enemy of the better.  At the very least, the rule improves the prospects of 

civilians in three ways. 

The first and most obvious is that Additional Protocol I contains specific rules and 

guidance that narrow the range of offensive and defensive options available to military 

commanders.  Indiscriminate terror attacks, carpet bombing, or shelling near civilian 

population centers, and similar tactics sometimes in use before 1945 are clearly prohibited.  

More generally, as mentioned earlier, if multiple military options and targets present 

themselves, the option least harmful to civilians must be selected. 

Second, even vague and subjective rules require military commanders to weigh in 

some manner the effects of their tactical decisions on civilians and civilian objects and to 

consider alternative means and targets of attack rather than automatically proceeding with 

the most desirable plan from a purely martial view.  Although military commanders will 

vary in how they strike the balance between risks to civilians and the importance of various 

military objectives, the necessity and proportionality doctrines at least require them to 

engage in that analysis rather than assuming the supremacy of military objectives.  Valuing 

the lives of foreign civilians has become an integral part of military planning for all 

responsible state military organizations. 

Finally, the necessity and proportionality doctrines may assist combatants to develop a 

culture or mentality in which the military role as protector of civilians and civilian objects 

figures into strategic, tactical, and operational thinking at all levels of command.  A military 

culture that respects civilians and views its own role as encompassing not just military 

victory but humanitarian ideals may take greater precautions for the safety of civilians and 

weigh military objectives against dangers to enemy civilians from a more balanced 

 

160. E.g., OFFICIAL RECORDS OF THE DIPLOMATIC CONFERENCE, supra note 57, at 211 (statement of the 

French delegate), 232 (remarks of Italian delegate), 289 (remarks of the Cameroon delegate). 

161. Id. at 59–60. 
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perspective.  Proportionality, in effect, creates a value to counterbalance the tendency to 

value military victory for its own sake. 

Given these benefits, the criticisms of the necessity and proportionality principles as 

unnecessary or harmful operational norms seem misdirected.  This is not to say that, given a 

preference for greater protection of civilians relative to military effectiveness (assuming that 

trade-off is a necessary one), the necessity and proportionality norms could not be improved 

in some ways.  On the contrary, there is plenty of room for more specific norms 

strengthening civilian protections.  But it does provide good cause to doubt that 

international humanitarian law would achieve its objectives more efficaciously in the 

absence of these norms, however vague and difficult to apply they may seem. 

B. Are the Norms Counterproductive? 

If necessity and proportionality justify their inclusion in the canon of humanitarian law 

by the three contributions discussed above, the implication that these norms are actually 

counterproductive seems even less credible.  Perhaps the opponents of including 

proportionality in Additional Protocol I considered that whatever protections it would 

guarantee to civilians would be offset by some disadvantage.  One possibility is that the 

posited disadvantages of necessity and proportionality have less to do with the content of the 

law itself than with the indirect effect the rules might have on relevant actors. 

It could be argued that international humanitarian law performs a signaling function 

that conveys harmfully deceptive information to combatants, civilians, and international 

elites.  This critique references the information-disseminating function of the law,
162

 but 

argues that necessity and proportionality convey inaccurate rather than accurate information, 

thus skewing the calculus of rational action.  The United States made a very similar 

argument in seeking to table a draft treaty to end the production of weapons-grade 

plutonium and uranium as lacking an effective verification mechanism: 

Mechanisms and provisions that provide the appearance of effective verification 

without supplying its reality could be more dangerous than having no explicit 

provisions for verification.  Such mechanisms and provisions could provide a 

false sense of security, encouraging countries to assume that, because such 

mechanisms and provisions existed, there would be no need for governments 

themselves—individually or collectively—to be wary and vigilant against 

possible violations.
163

 

 

162. The law is not merely a set of cause-and-effect mechanisms for the punishment or remediation of 

wrongdoing, it also plays an information-spreading function.  A rule threatening a certain consequence if a 

specified event occurs constitutes predictive information that relevant actors may choose to consider and evaluate 

in determining what future course of action to take.  Suppose, for example, that a military commander of State A 

(―General A‖) is aware of a rule of humanitarian law that forbids the systematic execution of prisoners of war.  In 

deciding whether to execute enemy prisoners of war, General A can be expected to consider that information along 

with concomitant information about the consequences of violating that rule (which may include inter alia the 

probability of being tried and punished, or suffering the stigma of being labeled a war criminal).  But the rule also 

conveys information to political elites, combatants, and civilians.  For example, knowing that international 

humanitarian law prohibits the execution of prisoners of war, combatants from State A’s opposing belligerent, 

State B, may use the information to predict the dangers to themselves of surrender, which may affect their decision 

to surrender to a superior force or to fight to the death when the choice is offered. 

163. U.S. Dep’t of State, White Paper on a Fissile Material Cutoff Treaty: Conference on Disarmament (May 

18, 2006), available at http://www.state.gov/t/isn/rls/other/66901.htm. 
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In the context of proportionality, if the rules of warfare might, for example, convey 

inaccurate information to civilians about their chances of injury or death based on their 

decision to stay put or flee approaching armies or air strikes, at least some civilians can be 

expected to react accordingly.  Civilians concerned they will be endangered by military 

movements of belligerent forces are presumably more likely to evade the approaching attack 

than civilians convinced that the chance of being subjected to violence is remote.  Acting on 

that belief, they may seek shelter, flee to neutral states or refugee camps, or avoid proximity 

to military objectives, thereby decreasing their chances of becoming casualties.  If, on the 

other hand, civilian immunity principles deceptively reassure civilians that such self-

preservative action is unnecessary because rules of international humanitarian law shield 

them from danger, it could be argued that the doctrines of necessity and proportionality 

distort the rational decisionmaking of civilians by leading them to believe they are less likely 

to be victimized by enemy forces than they are in fact.  Acting on these beliefs, they may be 

less likely to evacuate current battle spaces or regions likely to become imminent battle 

spaces.
164

 

State officials furnish a second example of actors whose behavior may be influenced 

by the information-distorting function of the law.  There are many reasons why states 

commonly refrain from intervening (or using intergovernmental organizations like NATO or 

the United Nations to intervene) to prevent or halt armed conflicts.  To the extent that state 

representatives perceive that an armed conflict is creating or will create a humanitarian 

crisis, they have some additional incentive to intervene to prevent or promptly terminate the 

conflict.  In contrast, they may perceive little advantage in interfering in armed conflicts 

fought primarily between foreign combatants and having no substantial effect on civilian 

populations unless their own national interests are implicated.  The political appeal of 

intervention to prevent the slaughter of ―helpless‖ and ―innocent‖ civilians is more likely to 

motivate states to act decisively than intervention to stop soldiers from killing other 

soldiers.
165

  The available evidence appears to show that, all else being equal, conflicts 

involving atrocities committed against civilians, as in Bosnia-Herzegovina, Kosovo, and the 

 

164. Humanitarian law authorizes and indeed urges occupying powers to require the evacuation of civilians 

for their own safety or imperative military (as opposed to political) purposes, but it does not require occupying 

powers to evacuate civilians from potential battle spaces.  Additional Protocol I requires only that belligerents 

separate civilians under their power from the vicinity of military objectives: 

The Parties to the conflict shall, to the maximum extent feasible: 

(a) Without prejudice to Article 49 of the Fourth Convention, endeavour to remove the civilian 

population, individual civilians and civilian objects under their control from the vicinity of military 

objectives; 

(b) Avoid locating military objectives within or near densely populated areas; 

(c) Take the other necessary precautions to protect the civilian population, individual civilians and 

civilian objects under their control against the dangers resulting from military operations. 

Additional Protocol I, supra note 3, art. 58. 

165. Carpenter, supra note 13, at 301–09 (describing the equation of civilians with women and children by 

political elites and nongovernmental organizations intended to motivate international action for the protection of 

civilians in armed conflicts).  Of the many possible examples, the United States’ attitude toward humanitarian 

crisis in Darfur provides one.  See generally Samantha Powers, Dying in Darfur: Can the Ethnical Cleansing in 

Sudan Be Stopped?, NEW YORKER, Aug. 30, 2004, at 270 (describing the U.S. pressure on the Security Council 

for action to mitigate the ethnic cleansing in Darfur as motivated by humanitarian considerations). 
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Congo in 1998–2003,
166

 are slightly more likely to elicit a decisive international intervention 

than what are perceived by political elites (or, often more important, their electors through 

information reported by the media)
167

 as primarily military conflicts, such as the 1980–1988 

Iran-Iraq War or the 1998–2000 Eritrean-Ethiopian War.  Political studies of the causes of 

intervention in foreign states support this hypothesis.
168

  This is not to say that humanitarian 

intervention is generally probable in armed conflicts even of disastrous human 

consequences, and especially in non-international conflicts.  But in deciding whether to 

intervene in a foreign armed conflict, conflicts widely perceived as humanitarian 

catastrophes are somewhat more likely to provoke intervention.  To the extent that civilian 

immunity principles persuade the international community that armed conflicts in general 

may not be expected to cause widespread death and suffering to defenseless civilians, then, 

such immunity may be thought to deter states from intervening to prevent or terminate the 

conflicts. 

A final example is supplied by the combatants themselves and their supporting 

populations.  One commentator has praised the proportionality principle as ―useful as an 

acknowledgement of the unfortunate inevitability of incidental civilian casualties in war.‖
169

  

Alternatively, proportionality may be precisely the opposite.  Far from reminding the armed 

forces and supporting civilian population that civilian casualties are unfortunate or 

inevitable, humanitarian law may create a mistaken impression that wars can be fought 

―humanely‖ and that any resulting civilian casualties were unforeseeable at the time of the 

decision to resort to armed force.  The illusion of relative humanity fostered by civilian 

immunity and its accompanying principles may in some cases justify in the minds of 

combatants and their supporting populations a use of armed force that, in its total effects, 

causes death, destruction and suffering disproportional to the good achieved by the use of 

force.  That is to say, prior to considering the effects of humanitarian law once the decision 

to use armed force has been made, civilian immunity may actually result in more a frequent 

resort to armed force for less than compelling purposes—in brief, for recreational warfare.  

Humanitarian law may in this way work against the peaceful resolution of international 

disputes.
170

 

 

166. See Prosecutor v. Galic, Case No. IT-98-29-T, Dec. 5, 2003, passim, available at 

http://www.un.org/icty/galic/trialc/judgement/gal-tj031205-1.htm; FIONA TERRY, THE PARADOX OF 

HUMANITARIAN ACTION 192 (2002). 

167. Monica Hakimi, The Media as Participants in the International Legal Process, 16 DUKE J. OF COMP. 

& INT’L L. 1, 10–11 (2006) (describing the power of the media to shape public expectations that can, in turn, 

influence the actions of political elites). 

168. See, e.g., Barry M. Blechman, The Intervention Dilemma, 18 WASH. Q. 63 (1995); SIMON 

CHESTERMAN, JUST WAR OR JUST PEACE? HUMANITARIAN INTERVENTION AND INTERNATIONAL LAW 231 (2001); 

Andrew Kohut & Robert C. Toth, Arms and the People, 73 FOREIGN AFF. 47 (1994); Patrick M. Reagan, 

Choosing to Intervene: Outside Interventions in Internal Conflicts, 60 J. POL. 754, 767, 772, 775 (1998). 

169. Fenrick, supra note 151, at 126. 

170. One response to this observation is that military commanders and international lawyers commonly 

assign a different moral valence to intentional versus foreseeable deaths of civilians.  The acceptability of civilian 

deaths in armed conflicts is sometimes justified with reference to Thomas Aquinas’s doctrine of double effect.  

Several authors have made such an argument, although often without reference to Aquinas. See Warren S. Quinn, 

Actions, Intentions, and Consequences: The Doctrine of Double Effect, 18 PHILOS. & PUB. AFFAIRS 345 (1989); 

Fernando R. Tesón, Ending Tyranny in Iraq, 19 ETHICS & INT’L AFF. 1, 2–3 (2005); Fernando R. Tesón, The 

Liberal Case for Humanitarian Intervention, in HUMANITARIAN INTERVENTION 93 (J.L. Holzgrefe & Robert O. 

Keohane eds. 2003); MICHAEL WALZER, JUST AND UNJUST WARS 153, 192–93 (3d ed. 2000). Aquinas claimed, 

Nothing hinders one act from having two effects, only one of which is intended, while the other is 

beside the intention.  Now moral acts take their species according to what is intended . . . .  And yet, 

though proceeding from good intentions, an act may be rendered unlawful, if it be out of proportion to 

the end. 
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Although each of these hypothesized information-distorting effects has interesting 

implications, none of them seems particularly credible; they are all based on questionable 

assumptions.  One key shared assumption is that the relevant persons are aware of the 

humanitarian law norms.  Although state officials and combatants themselves are expected 

to be familiar with humanitarian law, this assumption is probably unjustified with respect to 

civilian populations.  There is no automatic mechanism for educating civilians of their rights 

under the laws of war before or during an armed conflict.  If civilians do not flee at the onset 

of an armed conflict, it is likely to be due to some reason other than a belief that they are 

protected adequately by international humanitarian law. 

Another assumption shared by the arguments is that, by accepting that the information 

is available, the relevant persons have the ability and the will to rely upon it in some way in 

their decisionmaking.  Civilians often have few self-protective options even if they believe 

the dangers of nearby armed conflict are grave.  Mobile mechanized and aerial warfare have 

enormously decreased the notice period before a civilian space becomes a battle space.  In 

some cases, civilians will not have time to remove themselves from the scene of combat; in 

others, exit routes (such as roads and bridges) may be blocked or destroyed before they can 

evacuate.
171

  In other cases, civilians simply have no access to safe facilities like refugee 

camps or bunkers or lack means of transportation away from the combat zone.
172

  Even 

when civilians have the ability to evacuate, they face considerable dangers of 

displacement—the lot of a refugee is rarely free of risk and suffering.  In such cases, 

civilians’ beliefs (if any) in the protection offered by international humanitarian law are 

irrelevant because they have no means of acting on those beliefs.  As for combatants, they 

may be inducted into military service, either by prior contract or by mandatory draft, 

regardless of their views on whether armed conflict is justified . 

Even those who know the rules of warfare and possess the ability to act upon whatever 

information they convey may have sound reasons for disregarding civilian casualties.  What 

deters international intervention in armed conflicts, for example, is probably less an 

optimistic belief in the efficacy of humanitarian law than it is the presence or absence of 

specific political characteristics and consequences of the conflict unrelated to the dangers 

 

THOMAS AQUINAS, SUMMA THEOLOGICA II.2, Q.64, art. 6.  In this view, attacking civilians directly may be 

unethical, but attacking a foe knowing that civilian deaths may result may be justified if the response is 

proportional.  See MCKEOGH, supra note 51, passim; ROBERT L. PHILLIPS, WAR AND JUSTICE 30 (1984). 

 Assuming that this view of the morality of killing is widely shared among combatants and their supporting 

populations, the doctrine of double effect adds little to an ethical analysis of the consequences of civilian 

immunity on the attitudes toward armed conflict of these constituents.  In Aquinas’s formulation, a moral valence 

necessarily attaches to the ―end‖ or goal of an action.  As discussed in Part II above, international humanitarian 

law is based on moral neutrality with respect to the reasons for which an armed conflict is waged.  It is impossible 

to judge the proportionality of the number of unintended deaths to a morally neutral goal, because only a greater 

moral good proceeding from the act can justify harm caused by the act under the doctrine of double effect. 

 The double effect doctrine cannot, therefore, justify dismissing the relevance of the misinformation conveyed 

to combatants and their supporting populations by humanitarian law about the consequences of a use of armed 

force on civilians.  If civilian immunity results in increased resort to armed force that causes more unjustified 

casualties (combatant and civilian combined) than the total number of civilian casualties the norm prevents, then 

civilian immunity would appear to be a counterproductive norm. 

171. See Schmitt Principle of Discrimination, supra note 31, at 161. 

172. In any case, many of the civilian casualties caused by modern warfare are indirect; they result not from 

weapon attacks on civilians but from obstacles to food, shelter, clean water, and medical care that almost always 

accompanies any armed conflict of substantial intensity or duration.  Because refugee facilities are often 

inadequate in sudden or large-scale armed conflicts, both staying put and fleeing may present similar long-term 

risks to civilians.  It appears highly unlikely that international humanitarian law exercises any significant 

information-distorting function on civilians.  If it does, its effects are probably marginal. 
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the conflict poses to civilians.
173

  The fact that the widespread characterization of an armed 

conflict as a humanitarian catastrophe makes intervention more likely does not mean that its 

catastrophic dimensions are enough by themselves to incite international intervention, as 

should be clear from the numerous disastrous slaughters of civilians in which no 

intervention or extremely tardy intervention occurred.
174

 

In summary, arguments that the discrimination, necessity, and proportionality 

principles may create risks to civilians through their information distorting effects remain 

mostly hypothetical.  The force of this critique is especially diminished by the dubious 

assumption that the relevant actors rely on humanitarian law as a source of information 

about the consequences of armed conflicts.  Even if humanitarian law did exercise some 

information distorting function, it is far from clear that it would outweigh the benefits the 

principle provides to civilians even on the most critical view of the civilian immunity 

principles. 

V. BALANCING MILITARY EFFECTIVENESS AND HUMANITARIAN IDEALS 

The discrimination principle admittedly does not embody the ideal ethical basis for the 

regulation of international violence.  There are sound arguments for tying individual 

criminal responsibility to participation in the international use of force conducted immorally 

or to immoral ends.  After all, when a state deploys its military for clearly unjust and illegal 

ends, such as territorial aggrandizement or naked aggression, a standard of individual 

responsibility that exonerates combatants from punishment for participating in such a use of 

armed force seems to divorce international humanitarian law from any theory of ethics that 

attributes free will and individual moral responsibility to all persons. 

The assumptions of free will and individual moral responsibility are, however, merely 

theories, and encoding them in international law presupposes a veritable babushka of other 

nested assumptions.  Individuals must be assumed (1) to have all the relevant facts about the 

international situation; (2) to be capable of seeing through misleading statements or lies 

made by political leaders and the media; (3) to be able to control their feelings of 

nationalism; and (4) to resist the social and possibly legal pressures to participate in the 

armed conflict.  Given that requiring all potential participants in an armed conflict to judge 

accurately and objectively its relative justice and the relative moral culpability of others 

involved in the conflict is not a feasible option for structuring international humanitarian 

law, the current rules are an appropriate and morally defensible compromise.  The 

discrimination, necessity, and proportionality principles pursue the worthy goal of limiting 

the destructive effects of armed conflicts to the extent politically feasible.  Without 

dismissing the importance of ethical analysis of the ius ad bellum; this Article rejects the 

practicality of tying it to ius in bello. 

Accepting that the limitation of suffering caused by unavoidable armed conflicts is a 

morally worthy goal, the germane question is not how international law can hold all 

individuals responsible for all of their immoral, or questionably moral, decisions in the 

course of an armed conflict.  Rather, it is how to limit the suffering caused by armed 

conflicts to the minimum necessary given the political constraints on further abridgment of 

 

173. These may include direct effects on the territory of politically powerful states (e.g., a flow of refugees 

across their borders); important economic interests in the region affected (e.g., where the conflict threatens to stop 

the flow of an important natural resource); racial, ethnic, or religious identification with the prevailing forces; 

resistance to intervention in human rights abuses by states themselves guilty of practicing such abuses; or media 

attention portraying the conflict as a humanitarian catastrophe to the domestic constituents of the political elites. 

174. Among the many possible examples, a few include the internal strife in Burundi, Cambodia, the Congo, 

Sudan, Rwanda, Sierra Leone, and the former Yugoslavia. 
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military discretion on the battlefield.  Incremental changes to humanitarian law are more 

likely to achieve the political critical mass necessary to amend the operative treaties than 

paradigm-shifting proposals to abolish civilian immunity or make participation in any unjust 

war a crime against humanity.  Advocating reform of humanitarian law rather than the 

abolition of civilian immunity is a rather conventional proposal, and in any case examining 

the avenues of reform is beyond the scope of this Article.  It is not, however, inapt to 

mention a few promising options with a view to stimulating future discussion.
175

  The 

alternatives may be divided provisionally into three categories: (1) making the content of the 

relevant norms more definite and protective; (2) improving enforcement mechanisms and 

institutions; and (3) supplementing necessity and proportionality with alternative concepts 

and rules. 

First, improving the definiteness and clarity of the rules underlying military necessity 

and proportionality (for example by adding specific constraints on attack or defense 

methods and permissible targets) has at least two important advantages.  Greater 

definiteness increases the enforceability and deterrence value of the norms, as it becomes 

more difficult for belligerents who recklessly inflict civilian casualties to argue that unduly 

dangerous tactics fall within a broad margin of appreciation created by the vague language 

of international norms.  After all, if almost any attack can be credibly argued to comply with 

the rules as necessary and proportional, even when the number of civilian casualties greatly 

exceeds the number of combatant deaths or the realistic military value of the target attacked, 

the goal of minimizing the unnecessary suffering caused by armed conflicts remains very 

distant. 

Another advantage to improving definiteness is the option most likely to gather 

political consensus, as international lawyers can focus on advancing rules likely to achieve 

maximal prevention of civilian casualties at minimal military disadvantage.  It is important 

to remember that not every state sought more definite rules of proportionality during the 

1977 Additional Protocols.
176

  Proposals to tighten the restrictions on modes of attack for 

the greater protection of civilians either failed or were kept off the agenda due to the 

opposition of the United States and other powerful states.
177

  The most likely avenue of 

opposition is that detailed rules may be inapposite to the unpredictable constellation of 

circumstances present in any military encounter.  Lieutenant Colonel William Fenrick 

argued in 1982 that more detailed and objective rules elaborating a proportionality standard 

in the ius in bello ―might well be too inflexible to be applied in the myriad circumstances of 

combat.‖
178

  Whether this will create an insuperable problem depends of course on how the 

rule is crafted, but we can expect the states most likely to resort to force in international 

relations, including for humanitarian purposes, to oppose proposals for significantly greater 

definiteness on these grounds. 

Keeping in mind these political constraints, a few examples of potential reforms might 

include (1) a categorical prohibition on scorched earth tactics in foreign territory designed to 

 

175. Proposals to adjust international humanitarian law for the better protection of civilians are nothing 

unusual, but these do not address the fundamental problems of the vagueness and noncompliance of the rules in 

general. See, e.g., David S. Mitchell, The Prohibition of Rape in International Humanitarian Law as a Norm of 

Jus Cogens: Clarifying the Doctrine, 15 DUKE J. INT’L & COMP. L. 219 (2005) (suggesting that the norm 

prohibiting rape in warfare as a violation of ius cogens be clarified by treaty); Schmitt Humanitarian Law, supra 

note 31 (advocating the clarification of rules on civilian immunity for private contractors and civilian employees). 

176. See Michael J. Matheson, The United States Position on the Relation of Customary International Law 

to the 1977 Protocols Additional to the 1949 Geneva Convention , 2 AM. U. J. INT’L L. & POL’Y 419, 424–27 

(1987). 

177. Id. 

178. Fenrick, supra note 151, at 126. 
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deny foreign civilian facilities to advancing enemy forces; (2) a dynamic redefinition of 

military objectives so that the scope of permissible objectives narrows dramatically when a 

belligerent achieves decisive air superiority or positional superiority;
179

 (3) a specific rule 

prohibiting the sacrifice of any significant number of civilian lives in hopes of achieving a 

highly improbable chance of military success; (4) a legal presumption that a certain ratio of 

civilian-to-combatant deaths resulted from a disproportional attack; or, (5) as Marco Roscini 

has suggested, a requirement that civilian casualties and suffering to be factored into the 

calculus of proportionality must include not only immediate deaths, injuries and destruction, 

but likely long-term consequences, including starvation, homelessness, disease, and 

poverty.
180

  Some of these proposals, if implemented, are likely to reduce civilian casualties 

more than others, just as some will be more politically and militarily objectionable than 

others.  Because there are a great variety of potentially more definite rules, the proposals can 

be tailored to balance these considerations as needed. 

Greater definiteness does not, however, inevitably address the problem of 

enforcement.  Creating clear rules is one thing; finding the political will in the international 

community to enforce them in dangerous combat situations is quite another.  Without 

enforcement, more definite rules promise only to make clearer than before that violations of 

international humanitarian law usually go unpunished—quite the opposite of deterring the 

disregard of civilian safety.  As things stand, the extreme rarity of prosecution and 

punishment for violations of necessity and proportionality
181

 attests not only to the 

vagueness of the norms but to the unreliability of the current enforcement options.  These 

formerly might have included belligerent reprisals, but these have now been severely 

constrained by Additional Protocol I.
182

  This leaves the threat of domestic prosecution, 

prosecution before an international tribunal such as the International Criminal Court or an ad 

hoc tribunal, or court-martial by the enemy belligerent as the primary means of enforcement.  

The proliferation of civilian casualties proves at least that the threat of judicial enforcement 

is insufficiently communicated or credible to military commanders and combatants in many 

armed conflicts. 

Second, as with proposals to increase definiteness, proposals to improve enforcement 

are likely to encounter political opposition.  The U.N. Security Council permanent 

members’ highly divergent geopolitical interests and ideologies limit its ability to commit to 

ensuring the punishment of war criminals.  Also deterring reform, the very states whose 

intervention in armed conflicts is necessary and desirable to prevent civilian catastrophes 

object to the possibility of prosecutions.
183

  Systematizing intervention during armed 

conflicts is even less politically palatable, as evidenced by the refusal of the U.N. Security 

Council thus far to implement the recommendations of the Panel on U.N. Peacekeeping 

Operations to create a standing rapid-deployment force of peacekeepers.
184

  While a more 

 

179. This promising reform was originally suggested by Françoise Hampson. See Françoise J. Hampson, 

Proportionality and Necessity in the Gulf Conflict, 86 AM. SOC’Y INT’L L. PROC. 45, 45–50 (1992). 

180. Roscini, supra note 63, at 441. 

181. The European Court of Human Rights did recently address proportionality in a wartime context in 

Isayeva, Yusupova & Bazayeva v. Russia, App. Nos. 57947/00, 57948/00 & 57949/00, paras. 195–99, 41 Eur. 

H.R. Rep. 39 (2005) (Eur. Ct. H.R.) and Isayeva v. Russia, App. No. 57950/00, paras. 173–76, 42 Eur. H.R. Rep. 

20 (2005) (both cases are available at http://www.echr.coe.int), but the court analyzed the issue in terms of a 

violation of the right to life of civilians in a law enforcement situation (as it characterized the Russian civil war in 

Chechnya) rather than a proportionality issue under international humanitarian law. 

182. See, e.g., Additional Protocol I, supra note 3, arts. 51(6), 52, 54(4), 55(2), 56(4). 

183. If these objections sound familiar, it is because they are the very objections that the U.S. State 

Department under the Bush Administration has deployed to oppose U.S. participation in the International 

Criminal Court.  See Marc Grossman, United States Undersecretary of State for Political Affairs, Remarks to the 

Center for Strategic and International Studies (May 6, 2002), available at http://www.state.gov/ p/9949.htm. 

184. Panel on United Nations Peace Operations, 34–37, U.N. Doc. S/2000/809, A/55/305 (Aug. 21, 2000), 
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incremental improvement in enforcement mechanisms is certainly possible, it seems 

optimistic to hope that a rise in enforcement of necessity and proportionality norms 

sufficient to deter many military excesses will result. 

As discouraging as it may seem to abandon the hope of more definite and better 

enforced rules for the protection of civilians in armed conflicts, as Bismarck observed, 

―politics is the art of the possible.‖  While reformation in this direction may transcend the 

possible, it is the task of international lawyers to find solutions in the realm of the possible 

for advancing desirable policy goals such as the diminution of the suffering caused by armed 

conflicts.  

Third, the universe of effective and politically acceptable reform proposals is large 

indeed, but one especially promising proposal is worth revisiting briefly here.  International 

law already binds states to provide compensation for victims of violations of the laws of 

war.
185

  W. Michael Reisman’s 1997 proposal, directed toward expanding and modifying 

this obligation to ameliorate the suffering of civilians posits: 

Compensation in humanitarian law should be conceived on two levels, with two 

measures of damages.  First, and without regard to the question of violation of 

the law of war, belligerents must compensate injured noncombatants or their 

survivors promptly, in proportion to the degree to which each caused the injuries 

suffered.  Measure of damages here may be determined by general principles of 

compensation for civil liability on which there is ample agreement and for which 

there are detailed models.  Thus, compensation will be a humanitarian instrument 

for repair of an injury suffered by an innocent party.  The issue is not absolute 

liability, for a state may substantially reduce, if not eliminate, liability by using 

more discriminating (and hence more operator-vulnerable) weapons, thereby 

―internalizing‖ what would otherwise be collateral damage. . . . 

Second, compensation should also be conceived of as a sanction for violations of 

treaty terms—in short, an international expiation for criminal responsibility.  

Measure of damages here will be determined in sanction terms by reference to 

such factors as the gravity of the offense, intentionality, etc.
186

 

This proposal has the substantial advantage of fulfilling the long recognized but rarely 

respected obligation to compensate for violations of the laws of war ―if the case 

demands.‖
187

 

Another strength of the proposed approach is that unlike the typical international 

humanitarian law analysis, it does not force military commanders to make immediate and 

legally consequential military judgments based on the current nebulous standards of 

necessity and proportionality.  If it is unclear whether an attack meets the standards of 

necessity and proportionality, the attack may proceed if the belligerent can afford to 

compensate the civilians, or their heirs, who will suffer from it.  Except in cases of grave 

breaches of humanitarian law, this turns an obscure legal analysis into a fairly concrete 

economic analysis. 

 

available at http://www.un.org/peace/reports/peace_operations/docs/a_55_305.pdf.  On the reasons for opposition 

to a standing U.N. force, see Paul F. Diehl, Once Again, WASH. POST, May 15, 2005. 

185. See Additional Protocol I, supra note 3, art. 91; Hague Convention IV, supra note 3, art. 3. 

186. See W. Michael Reisman, The Lessons of Qana, 22 YALE J. INT’L L. 381, 398 (1997) (emphasis added) 

(citations omitted). 

187. Additional Protocol I, supra note 3, art. 91; Hague Convention IV, supra note 3, art. 3. 
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A second advantage of compensation is its focus on remedying the damage caused by 

disproportional attacks rather than merely deterring the attacks—an area where humanitarian 

law remains ineffectually.  Compensation of such harm is desirable both from the civilian 

point of view and because it may mitigate any information-distorting function of 

humanitarian law with respect to belligerent states and their supporting populations.  In 

short, this scheme would increase the costs of armed conflicts in proportion to the suffering 

inflicted on the opposing civilian population.  This would create a financial disincentive to 

engage in recreational warfare and would provide ammunition, as it were, to opponents of 

questionably justified armed conflicts. 

A third strength of the proposal is that it forces political elites, who are often 

responsible for pressuring military commanders to conduct hostilities with less respect for 

the rules of warfare than military culture might prefer, to share in the opprobrium for 

disproportional attacks.  Because political elites must usually answer for the economic 

consequences of warfare, large civilian losses are more likely to impede their ability to fund 

armed conflicts and, once the costs become clear, may redound to their political discredit.  

Under Reisman’s scheme, it will be less feasible for the civilian political leadership to 

demand aggressive military tactics and expect the blame for disproportional civilian losses 

to fall solely on military commanders. 

The attractions of a compensation regime have led some to question whether replacing 

the concept of war crimes altogether with a compensation regime might vindicate civilian 

interests more effectively.
188

  Yet, with all the advantages of compensation, it is preferable 

whenever possible to deter the excessive loss of civilian lives rather than pay for them.  

Despite some exuberant economic theories, the monetization of human life and suffering, 

while often unavoidable, is never the ideal policy option.  A duty to compensate will have 

some preventative value, especially insofar as motivates states to systematize disincentives 

for violating the laws of war, but the problem of individual action remains.  An individual is 

far more likely to respond to threats of personal punishment and stigmatization than to the 

possibility of the state bearing some economic expense because of his actions. 

The second part of Reisman’s proposal addresses punitive deterrence directly.  This 

part presupposes violations of ius in bello are sufficient to give rise to criminal 

responsibility.  In the cases of necessity and proportionality, a finding that states have 

violated these principles is likely only under current law in the most extreme circumstances, 

if ever.  Thus, the advantages of Reisman’s approach do not supplant the need for more 

definite guidance on the rules of necessity and proportionality if those norms are to be 

usefully retained. 

The basic conclusions defended here are threefold.  First, the concept of civilian 

immunity is impervious to criticisms that it fails to account for the justice of the entire armed 

conflict as a whole and that it does not consider the ethical position of individual combatants 

and civilians.  The quest for such highly nuanced rules of warfare is quixotic and 

undermines the goal of minimizing the destruction and suffering caused by armed conflicts 

that cannot realistically be prevented. 

Second, increasingly popular objections to civilian immunity concerning its 

fundamentally gendered concept have little to recommend them in terms of the actual 

substance or the implementation of the discrimination doctrine.  Apart from social and 

political rhetoric and the domestic practices of states, civilian immunity as a legal principle 

is gender neutral.  There may be other provisions of international humanitarian law that 

reflect gender bias, but this observation is hardly equivalent to claiming that, in a gender-
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free world, civilians would be lawful targets of attack or that the concept of civilian 

immunity would assume a fundamentally different form. 

Third and finally, the legal rules of military necessity and proportionality may be 

criticized as insufficiently definite and detailed to shield civilians and civilian objects 

against all the effects of armed conflicts, but they clearly represent an improvement over a 

basic duty not to attack civilians directly and intentionally.  The argument that these norms 

cause harm by misrepresenting the risks of armed conflicts to civilians is unpersuasive on 

the facts. 

Civilian immunity represents a useful and progressive norm of international law that 

reflects not the minimization of harm to civilians as a supreme value, but rather a 

compromise between that goal and the demands of most states to be allowed to pursue 

military victory without unduly objectionable constraints.  As humanitarian values gradually 

displace militaristic values in the world public order, the balance may shift further toward 

increased protection of civilians through legal reforms defining necessity and proportionality 

in greater detail, more systematic enforcement of these norms, alternative approaches to 

protecting civilians and their property, or some combination of these.  In the meantime, the 

advantages of civilian immunity and its related doctrines more than justify their continued 

observance as rules of both customary and conventional international law. 


