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This paper argues that military law has undergone a long-term process of change.
Previously an autonomous legal system with little civilian input at the
administrative, judicial and policy-making levels, military law became subject
to a consensual policy of civilianisation from the early 1960s, reflected primarily
in the adoption of civilian criminal law norms by the military justice system. More
recently there has emerged the juridification of significant areas of military
relations in respect to discipline and certain other terms of service which hitherto
have not been subject to externally imposed legal regulation. Explanations for the
shifts from autonomy, through civilianisation, and then to juridification, ranging
from political and social developments to new human rights and equal
opportunities discourses, are offered for such changes.

Over the past few years it has become increasingly clear that United Kingdom
military law has ceased to be the narrow preserve of military lawyers and of a
handful of civilian lawyers who occasionally appeared before courts martial. Thus
challenges before the European Court of Human Rights (ECHR) in respect of the
perceived lack of independence of courts martial (which eventually resulted in
remedial legislation); superior court sentencing guidelines for courts martial; the
criminal consequences of the use by service personnel of lethal force; and recent
legislation in 2000 and 2001 designed to render military disciplinary powers
compliant with the Human Rights Act are the most obvious manifestations of the
changet However, numerous equal opportunities and equal treatment cases against
the armed forces which have been conducted before employment tribunals,
divisional and appeal courts and European couttgiether with the launching of
novel tort claims against the militafyare further evidence that military law and
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1 On these points sekindlay v United Kingdom(1997) 24 EHRR 221 and various provisions of the
Armed Forces Act 1996, especially ss 15-17 and Sched 1 (court martial independenc®)cEnhill,
The Times4 February 1999 (CMAC; sentencing guidelind®)y Clegg[1995] 1 All ER 334 (HL lethal
force); and the Armed Forces Discipline Act 2000 and the Armed Forces Act 2001 (disciplinary powers).

2 They include (a) sex discrimination cases now governed by the Armed Forces Act 1996, ss 21-27.
See A. Arnull, ‘EC Law and the Dismissal of Pregnant Servicewomen’ (1995n@dstrial Law
Journal 215; (b) sexual harassment claims, for examfienday Times4 January 1998The Times
25 May 1999; (c) sexual orientation discrimination cases, for exangtath and Grady United
Kingdom(2000) 29 EHRR 493 andustig-Prean and Beckett United Kingdom(2000) 29 EHRR
548; and (d) equal treatment claims, for exam@edar v Army Board and Secretary of State for
DefenceECJ C-273/97, 26 October 1999.

3 They include claims raising a duty of care in respect to (a) post-traumatic stress disorder;Téee 13
LawyerNo 24, 21 June 1999; (b) the conduct of battle; Bedcahyv Ministry of Defencg1996] 2
All ER 753 (CA); (c) bullying; seeThe Guardian 31 October 1996; (d) potentially fatal excessive
drinking by subordinates and a failure to provide adequate medical care when a related emergency
arose; se®arrettv Ministry of Defencg1995] 3 All ER 87 (CA); (e) ‘Gulf War Syndrome’; sethe
Lawyer 30 September 1997; and (f) chemical warfare experiments at Porton DownJleee
Guardian 29 November 2000. See alBov Ministry of Defence, ex parte Walkgz000] 1 WLR 806
(HL), an unsuccessful judicial review challenge to a government refusal to award, in respect to an
injury inflicted by local irregulars on a British soldier in Bosnia, sums made available under an
overseas service injury compensation scheme
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civilian law are intersectingon a wider front in domesticlaw and at greater
frequencythan hitherto?

The regularity with which military activities are now being exposedto the
scrutiny of the civilian courtsconstitutesa portrait of military law which would
havebeenunrecognisabl#o its specialistpractitionerdorty (or eventwenty)years
ago. For prior to this developmentjudicial approachegdo military law were
strongly characterisedby a policy of abstentionismwhilst governmentghem-
selvesavoided,exceptin rare and egregiouscasesseebelow), close scrutiny of
existingarrangementdndeedtheisolationfrom civilian legal oversightof military
law, which | describeas military law autonomy,remaineddominant notwith-
standingthe existenceof the (civilian) Courts-Matial Appeal Court (CMAC)
which hadbeencreatedn 1951.For until very recentlythis civilian courthashad
only a marginalinfluenceon military law.

The origins of the transformabn in military law canbetraced first, to the mid-
1960swhen a combinationof factors such as pressuregroup activity, greater
parliamentay activism,the expansiorof judicial review moregenerally,andeven
a limited commitment to legal ‘modernisation’ by the military authorities
themselvesbeganto emerge.The initial shifts away from military law isolation
were mainly reflectedin the consciousborrowing by the court-martialsystemof
substantiveand proceduralrules which had (usually recently) beenintroduced
within the civilian criminal law system. This | describe as the processof
civilianisation of military law.

Subsequenththis developmentwas complementd in recentyearsby more
radicalshiftswithin the frameworkof military law. Thesein turn werea reflection
of boththe widespreadindeedglobal, legal discourse®n humanrightsandequal
opportunitiesandtherise,accordingto some of acompensatiorulture(which all
pointedto a declinein thatunquestioningleferencao superiorauthoritywhich is
associateavith military service).Externallegalnormswerenow beingimposedn
the armedforcesin situationswhere suchlegal normshad hitherto beenabsent.
This constituteghe juridification of military law.

For muchof the periodunderconsideratiorin this paper,thatis, from the mid-
nineteenthto the mid-twentiethcentury, military justice appliedin courtsmatrtial
and dispensed summarily by commanding officers, as well as military
‘administrative’ law embodyingthe plethoraof military regulationsgoverning
such mattersas enlistment,terms and conditions of service and dischargeand
dismissal,constituteda legal systemadministeredorimarily by the armedforces
themselvesand applicable,with few exceptions,only to membersof the armed
forces.Civilian inputwaslimited to the presencef experiencedarristersvho, as
judgeadvocatest somebut not all courtsmartial, advised(but until 1997 did not
give directions)on mattersof criminal law, evidenceand procedureThe civilian
JudgeAdvocateGeneraladvisedpost-trial,but did not deliverjudgmentsper seon
the legality of court-martialproceedingsFinally it is relevantto notethatuntil its
repealin the Crown ProceedinggArmed Forces)Act 1987, section10 of the
Crown ProceedingsAct 1947 normally preventedlegal proceedingsagainstthe
Crown by service personnelor by their representativesn circumstancesvhich
might otherwisegive rise to a claim in tort. The 1947 Act thereforeenhancedhe
insulationof the armedforcesfrom at leastone sphereof judicial scrutiny.

4 Lestit bethoughtthata compensatiorultureis one-sidedit maybe notedthatin February1998,the
Ministry of Defenceissueda writ for morethan£8 million againstthe estateof a pilot who diedin a
mid-air collision with a Jaguaraircraft. SeeThe Lawyer, 24 February1998.
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As a consequencdpr the bulk of academicsandcivilian practitionersmilitary
law wasterra incognita an autonomousealmvis-avis the civilian legal system.
Indeedtherearegroundsfor suggestinghatmilitary law exemplifiedwhatArthurs
has referred to as nineteenth-centurylegal pluralism, embracingthose ‘legal
systemsin the United Kingdomwhich remainedoutsidethe orbit of control of the
judiciary at WestminsteHall.> Arthurs cites Stannarylaw, commercialarbitration
and tribunals of commerceas sitesof legal pluralism during this period, that is,
Alsatiaswhereinthe King’s writ did not run. In regardto military law, whether
theoreticallythe latter did constitutea wholly separatélegal system’may be to
over-statehe case(but only marginally) giventhe occasionajudicial utterancen
the nineteenthcenturysuggestinghatthe civil courtsmight be preparedo accept
jurisdiction over military questionsn ‘exceptional’ circumstancesBut somehow
exceptionalcircumstancesever seemedto arise and thereforefor a period of
perhapsa hundredyears from the mid-nineteentho the mid-twentiethcentury the
civil courtsadopteda ‘hands-off’ approactto military disputeswith theresultthat
military law remainedeffectively autonomouf andimmuneto civilian judicial
oversightt

This autonomyessentiallyremainedhe caseuntil thefirst stirringsof changen
the 1960s when the ‘civilianisation’ of military law, that is, the (consensual)
incorporationinto military law of perceivedbeneficial civilian legal normswas
acceptedoy governmentand approvedby the armedforcesthemselvesilt is that
particular conceptualapproachto the making of military law which, it will be
arguedhascharacterisedhuchof therapidlegaltransformatiasin thisfield in the
pasttwenty years.

However, we may now be witnessing,in addition to a continuationof the
civilianisation process,yet anothertrajectory — towardsthe expanding'juridi-
fication’ of military law in the United Kingdom. To borrow Scott’s definition,
‘[jjuridification describes processhy which relationshithertogovernedby other
valuesand expectationcometo be subjectedo legal valuesandrules...’”

In regardto the military justicesystemthereis alimited colonisationby civilian
legal norms,especiallyof crucial territory governingaspectf military discipline
andtermsof engagementyvhich hadpreviouslybeenunoccupieday explicit legal
criteria. Although crucial inroads into military law have been made by
juridification, there hasnot occurred,over the whole systemof military justice,
the elimination of local commandauthority® For examplesummarydealingby a
local commanderput not appealgherefrom,is still lawyer-free

5 H.W. Arthurs, ‘Special Courts, SpecialLaw: Legal Pluralismin 19th Century England’, in G.R.
Rubin and D. Sugarman(eds),Law, Economyand Society: Essaysin the History of English Law,
1750-1914(Abingdon: ProfessionaBooks,1984) 380—411.

6 It will be apparenthat our conceptionof legal autonomydiffers in somerespectsrom the widely
held understandingf the term which emphasisefts theoreticalautonomyfrom the political system.
In regardto military law, the paperanalysests effective autonomyas a political choice by policy
makersandjudges.For generaldiscussiorof legal autonomyseeRogerCotterrell, The Sociologyof
Law: An Introduction (London: Butteworth, 1984) chs 2—3.

7 Colin Scott, ‘The Juridification of RegulatoryRelationsin the UK Utilities Sectors’in J. Black, P.
Muchlinski and P. Walker (eds), Commercial Regulation and Judicial Review (Oxford: Hart
Publishing,1998) 19.

8 One writer, referring to the juridification of construction contract arbitration, identified the
‘monopolisationof the legal field by legal professionals’.SeePennyBrooker, ‘The Juridification
of Alternative DisputeResolution’(1998)28 Anglo-AmericarLaw Reviewl (but quaerewhetherthat
particularfield was previously‘legal’?). SeealsoJ. Field and A. Caiger,‘Lawyers and Arbitration:
The Juridification of ConstructionDisputes’(1993)56 MLR 412-440.
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The rest of this paper will addressthe themesof military law autonomy,
civilianisationandjuridification. Firstit will askwhatis meantby the autonomyof
military law andhow wasthat autonomyreflectedin bothjudicial decision-making
andin legislativepolicy. It will be apparenthatfor a century(c.1850-€.1950)the
very distinctivenes®f military life wasbroadly perceivedasthe justification for a
separatdegal regime.The paperwill thenexaminethe conceptof civilianisation of
military law and will seekto answerthe questionwhy civilianisation beganto
evolve, particularly from the 1960s,as a significantelementin the constructionof
military law. It will suggestthat changesin society persuadecpolicy makersto
endorsea policy of convergene of civilian and military law whereverpracticable.
Thus in a climate where policy options were still available to the service
departmets, the test for continuedlegal divergencewas now the ‘need’ to be
different ratherthanthe ‘right’ to be different. Finally the recentjuridification of
military law will be explored.In explainingits emergencethe paperwill not offer
any startlingnewinsights.Insteadit will identify asthe principal explanatoryfactor
the now-familiar internationalcurrencyof humanrights and equalopportunitiesin
the particular form in which that discoursehas been articulated through laws
enforceddomestically Juridificationthusreflectsimposediaw on the armedforces
in a society which continuesto recognise military subordinationto civilian
supremacyThuseventhe military community’s‘need’ to be differentfrom civilian
societyin orderto maintainits perceivedcollective good may no longer prevail in
the faceof certainhumanrights or equalopportunitiesclaims. To someextentboth
causeand effect, juridification is one of the manifestation®f this culture clash.

Autonomy and judicial abstentionism

Whethermilitary law autonomyin the hundredyearsfrom the mid-nineteentho

the mid-twentiethcenturywasa causeor a consequencef judicial abstentionism
cannotbe adequatelyexploredwithin the limits of this paper.However,whatis

indisputablés the historicalphenomenomf judgesduring this perioddeferringto

the ‘autonomy’ of courts martial (notwithstanéhg that such subordinatecourts
were obliged, from 1881, to apply the rules of evidenceunderEnglishlaw) and

refusing to intervenein disputesrelating to discipline (or indeed to service
engagementsr to other military questions).For examplein regardto military

“administrative’ law, the Manual of Military Law (1914)statedthat,

. if [an] injury affects only his military position or character,a court of law will not
interfere.. .. Thusthe dismissalof anofficer from the service the deprivationof rank or the
reductionor deprivationof military pay, will not be remediedoy a court of law.?

This proposition might be explained on the footing that legal authority for
enlistments,commissionsand terms of service was derived from the Royal
Prerogativewhoseexercisevasnotthenreviewableandwhich wastakento imply
that serviceobligationswere ‘voluntary only on the part of the Crown’10 Indeed

9 Manual of Military Law (1914),HMSO 1914,120.

10 Ry Secretaryof Statefor War [1891] 2 QB 326. For discussion®f the prerogativebasisof much of
military ‘employment’law, seeP. Rowe, The CrownandAccountabilityfor the ArmedForces’in M.
Sunkinand S. Payne(eds), The Nature of the Crown (Oxford: Oxford University Press1999) 267—
282; G.R. Rubin, ‘Military Law and the Service Engagement:Some Preliminary Conceptual
Observations'’,in House of Commons,Special Report from the SelectCommitteeon the Armed
ForcesBill [henceforthAFBSC2000-01],Sessior2000-01,Houseof CommonsPaperl54-Il, vol I,
Minutes of Evidenceand AppendicesMarch 2001,242-243.
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that doctrine providesthe basisfor the propositionthat servicepersonnein the
presendayhaveno legalright to pay per se(notwithstandinghattheyareentitled
to equalpay by virtue of the Armed ForcesAct 1996, sections30-31)11

In regardto military discipline and military punishmerd, the approachof the
civil courtssinceMansergh’sCasé? in 1858wasthattheywould only interferein
‘exceptional’ caseswherethe plaintiff’'s or applicant'scommonlaw or statutory
rights to life, liberty or property (which excludedpay or pensionclaims3) were
infringed as a consequencef a military tribunal or officer acting without or in
excessof jurisdiction. Since an infringement could occur where a lawfully
authorisedpunishmentwas inflicted with undue severity# it might have been
concludedthat Manserghwould accordprotectionto servicepersonnelwrongly
deprived of their liberty. However, the courts, faced with false imprisonment
claims, consistentlyadoptedthe view that as a disputeddetentionwas underthe
purported authority of military regulations,they ought not to interfere. For
example,in Heddonv Evanst® the civil courtin 1919refusedto quashsummary
proceedingsvhenthe commandin officer failed to offer, asrequiredby the Army
Act 1881, section46(8), the right of a servicemarto electtrial by court martial.
Similarly in Marksv Frogley,16 the Courtof Appealopinedin 1898thatno action
would lie in respectto a disputedincarcerationon the footing that the aggrieved
soldier had a statutoryright to seekredressof his grievancewithin the chain of
command.As Mellor J. had previously insisted in 1869 in Dawkins v Lord
Pauletl” military matterswerefor the soldiery,not for the civil courts!8

Sucha view could successfullyoutflank eighteenttandearly nineteenttcentury
doctrines,for example,Lord Mansfield's famousdictum in 1812 in Burdettv
Abbott? that a soldier was also a citizen, or the robust declarationof Lord
Loughboroughn Grantv Gould?° in 1792that,

Naval Courts-Martial Military Courts-Martial,Courtsof Admiralty, Courtsof Prize,areall
liable to the controlling authority which the courtsof WestminsterHall havefrom time to
time exercisedor the purposeof preventingthemfrom exceedinghe jurisdiction given to
them.

Perhapghe high point of judicial non-interveribn camein the 1949 caseof R v
Secretaryof Statefor War, ex parte Martyn.21 Here the High Court refusedto
intervenewhenit wasallegedthat a rule of procedureobliging a particularcourt
martial to be convenedforthwith’, failing which the detaineehadto be released,
had beenbreached GoddardCJ retortedthat whethera court martial had been
properly convenedin accordancewith the rules of procedure (which were
delegatedegislationmadeundersection70 of the Army Act 1881)was‘purely a
matterof military law andprocedureandnot oneto interferewith which this court
hasany jurisdiction’. As an academiawriter, D.C. Holland observedat the time,

11 Seethe classicarticle by Z. Cowen,‘The Armed Forcesof the Crown’ (1950) 66 LQR 478, and
source<cited therein.

12 (1858)1 B. & S.400;30LJ (NS) QB 296

13 CaptainRoberts’Case The Times 11 Junel879.

14 Manual of Military Law, n 9 above,121.

15 (1919)35 TLR 642.

16 [1898]1 QB 888.

17 (1869)LR 5Q B 96.

18 For a convenientsummaryof a numberof suchcasesseeN. Ley, The Law of False Imprisonment
(London:Jordans2001)ch 11.

19 (1812)Taunt409.

20 (1792)2 HBI 69.

21 [1949]1 All ER 242.
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... the courtseemdgo havebeenmisledby the wordsusedin Mansergh’sCaseandby later

cases[that the courts would only intervene exceptionallyin regardto a serviceman’s
commonlaw or statutoryright to life, liberty or property]... into imagining that if the

applicantin orderto succeedhasto allegethe infringementof a military law or regulation
thena civil right is not infringed 22

As the authorpointedout, the illegal awardof a sentencéinvolving lossof life,
liberty or property’ was no less an infringement of a civil right when it was
awardedby a courtmartial or after summarydealingconductedunder(but clearly
not in accordancevith) military regulationsThe oustingof the jurisdiction of the
civil courts could not therefore be defended,argued Holland. Moreover, the
separateexistenceof an internal grievanceprocedure while it might disposea
court not to issuea mandamusor to award damagescould not precludethe
possiblegrantingof the discretionaryremediesof certiorari or prohibition23 Yet
this academiwiew wasat oddswith prevailingjudicial doctrineasR v O/C Depot
Battalion, RASC,Colchestergex parte Elliot24 confirmedimmediatelythereafter.

Thus the (almost) hundredyear period from 1860 to 1950 is marked by a
distancingof the courtsfrom interveningin mattersof military discipline, even
whereaninfringementof liberty wasalleged.Solong asmilitary regulationscould
be identified, notwithstandingtheir breach,the soldier was deprived of a civil
remedy.Yet althoughone could conceiveof circumstancesf actingin excessof
primary statutoryauthority (for example the awardof a punishmenexceedinghe
statutorymaximum) or of acting without jurisdiction, that is, where an alleged
infringement of liberty could not be said to be connectedwith a military
relationship(for example,wherean officer spatat a soldier), it would be a rare
situationwherethe courtswould find thatmilitary regulations)awfully appliedor
not, were not the basisfor the restrictionsimposedon a soldier’sliberty. It was,
indeed,a Catch-22situation of which that masterof military cunning, Captain
Yossarianwould be proud.

A policy of military law autonomy

In addition, state policy towardsmilitary law in this period was one of virtual
detachmentPubliccampaigndadled to the abolition of military flogging (andof
the military-relatedContagioudisease#\cts) in the lastquarterof the nineteenth
century. Military detentionwas introducedin the Edwardianperiodto diminish
military relianceon civil prisonsandthe deathpenaltywasabolishedin 1930for
mostmilitary offencessuchasdesertiorfollowing along campaignin the wakeof
the First World War executions.Summarydealingby commandig officers was
alsoexpandedn the 1930s.But thoroughgoig reform or the reconceptualisation
of military law did not occur.

The complacentview of the Oliver Committeeof Inquiry into courts martial
whichreportedn 1938reflectedofficial attitudesatthetime. Thecommitteenoted
the ‘very meagreresponse’to the publicity announcingits membership,from
which it concludedthat ‘there was no widespreaddiscontentwith the existing
system’.Moreoverit wasableto substantiateno caseggoing backto 1917 (when

22 D.C. Holland, ‘The Law of CourtsMartial’ (1950) CLP 173—-194,186.

23 Rv ArmyCouncil,exparte Ravenscroff1917] 2 KB 504 wascited asanotherexampleof the courts’
muddled thinking in assumingthat any breach of servicemen’srights involved only military
grievancegesolvableinternally (if at all) and not throughthe courts.

24 [1949]1 All ER 373.
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the capital courtsmartial were sitting) which involved miscarriage®f justiceand
to whichits attentionhadbeendrawn.It thereforeconcludedhatno civilian appeal
court was required?> As Arthurs hasobservedmore generallyin relation to the
historical experienceand fate of legal pluralism, ‘[tlhe linkage betweenlegal
institutionsandtheir social contextis whatwasof critical importance8 Thusthe
contextin 1938wasonein which politiciansandsocietywerelargely at easewith

military law autonomy.

The autonomoustatusof military law during this period, distantfrom civilian
legal oversight,alsoreflectedthe predominantlyprofessionalandamongofficers
the elitist) characteiof the armedforcesasseparateommunitiediving apartfrom
the restof societyspatially, socially and cognitively. With the possibleexception
of the Invergordonnaval mutiny in 1931, which protestedagainstwage cuts
(occurringwidely in the public sectorat thetime) 27 civilian socialandlegalnorms
(whichwe would quickly recognise¢odayasembracingfor example proadclaims
to equalopportunitiesandhumanrights) hadlittle purchaseon military law policy.

Indeedthe absenceof conscription(apart from wartime conscriptionand its
peacetimextensiorfrom 1949until 1961)is perhapsa reflectionof the non-statist
characterof a United Kingdom peopledwith subjectsand not, asin European
stateswherethe legal conceptof the Rechtsstaais constitutionallyentrenched,
inhabitedby citizens?8 In thelattersocieties;national service’'would be perceived
asthe consideratiorfor citizenship.In Englandlegal bondsof this characterijt is
suggestedexpiredalongwith the compulsorymilitia musterin theearlyeighteenth
century,alevy of thetroopswhich perhapsepresentethelastvestigesof English
feudalism.

Thuswe seethe periodof military law autonomyasa lengthyonestretchingfor
almost a hundred years between the mid-nineteenthand the mid-twentieth
centuries During this time military regulationsthe authority of commandersthe
awards of courts martial and disputes arising from military obligations
overwhelminglyescapedhe scrutiny of the civil courtsregardingtheir legality
despiteearlierformal judicial pronouncemets by MansfieldandLoughborougtof
civilian legal supremacyGiven the particularaims of courtsmartial to underpin
military discipline,to determinecriminal responsibilitynot just for civil offences
but alsofor specificallymilitary offences(suchasconductto the prejudiceof good
orderandmilitary disciplineor behaviourin a scandalousnannerunbecomingan
officer (and until 1966 a gentleman!)),to uphold the customof the service,to
eschewlawyersandlegal argumeniandto conductthemselvessa ‘rude tribunal’
disparagingthe ‘fiddle-faddle of lawyers (in the words of Field-MarshallLord
Wolseley(1833-1913)¥9 this shouldbe a matterof no greatsurprise And aswe
notedabove public policy which might otherwisehavepromptedthe restructuring

25 Army and Air Force Courts Martial Committee(Ch, Mr JusticeOliver) Cmd 6200, HMSO, 1938,
paras6 and8.

26 n5 above,402.

27 There are many studiesof this episode.See, for example,D. Divine, Mutiny at Invergordon
(London:Macdonald,1970).The ‘Officer in the Tower’ casein 1933underthe Official SecretsAct
1911 attractedwide attentionand confusionover the role of the judge advocategeneral.SeeGerry
R. Rubin,‘The Statusof the JudgeAdvocateGeneralof the Forcesin the United Kingdomssincethe
1930s’(1994)Revuede Droit Militaire etde Droit dela GuerreVol. XXX, nos1-4,243-271247—
249.

28 According to Loughlin, the British state tradition reflects a ‘largely non-juridified structure of
administrativelaw’. See M. Loughlin, Legality and Locality: The Role of Law in Central-Loca
Relations(Oxford: OUP, 1996) 379, cited in n 7 above,19.

29 Citedin G.R.Rubin, ‘Military Law in World War One’ (1998) 143 Royal United Servicesnstitute
Journal 58.
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of military law manifestednly occasionakignsof dissatisfactiorwith theexisting
framework.

Needto be legally different?

In supportof a claim for military law autonomyis the strongargumentthat the
ethos,tasksand obligations of the armedforces are unique and that the legal
systemshould thereforereflect this. Whetherthe core valuesidentified by the
services,which include moral integrity, loyalty, honesty,mutual support, self-
discipline and group identification (which are contrastedwith the pursuit of
individual advantage}? are the solepreserveof memberf the armedforcesmay
be debatableIndeedthe uniquenessf the claimed‘unlimited liability’ of service
personnelnd of the degreeof self-sacrificewhich the military obligationmay in
certaincircumstancesequire,including anobligationto put one’slife atrisk, may
haveto be qualified in the light of the actionsof the New York fire and police
servicesin the wake of the attackon the World Trade Centeron Septembei1,
2001.

Yet it cannotbe disputedthatfor practicalreasonf military efficiency, notall
the fundamentalelementsof a liberal democraticsociety can be made readily
availableto membersof the armedforces. Thusit is widely recognisedhat the
armedforcesrequirespecialmilitary laws,bothempoweringaws andexemptions
andimmunities,consideredessentiaby themfor the successfupursuitof military
goals.Indeed,as the Lewis Committeeof Inquiry into military law observedn
1949,

The taskswhich [a soldier] may be called uponto perform. .. andthe circumstancesinder
which suchtasksmay haveto be performed,call for a high degreeof discipline; andthe
maintenancef suchdisciplinein turn requiresa specialcodeof law to definethe soldier’s
duty and to prescribepunishmentfor breachesof it. The civil law grantsthe remedy of
damagesn a casewherea servantleaveshis master'semploymentwithout propernotice;
but sucha remedywould hardly avail to preventdesertingrom the Forces Disobediencéo
the orders of a superioris not, in civil life, normally a criminal offence, but such
disobediencén the Forcesmay be an offenceof greatgravity, imperilling the lives of many
menandcalling for exemplarypunishmentin orderto maintainthe efficiency of a fighting
force andthe discipline uponwhich suchefficiency dependsit has,therefore alwaysbeen
recognisedhat a specialcodeof military law is necessary?!

Freedonof movementfreedomof the personandfree expressionvithin thearmed
forces are necessarilymore constrainedthan within civilian society (as the
numerousprovisos to ECHR articles acknowledge).Indeed as an American

30 Borrowing from Tonnies’ celebrateddistinction (reflecting in turn Durkheim’s contrastbetween
mechanicabndorganicsolidarity), Deakinhasrecentlysuggestedhata Gemeinschafitnodelis more
appositeto the circumstancef the servicesthan a Gesellschaftmodel, which might be more
appropriateto civilian society. See S. Deakin, ‘The British Military: Community, Society and
Homosexuality’ (1995) 110 British Army Review 27-34. Whether complex organisationscan be
reducedto suchpolarisationsmay be opento question.

31 Reportofthe ArmyandAir Force Courts-Martial Committee,1946(Ch Mr Justicel.ewis), Cmd 7608
HMSO 1949, parall. Cf similar remarksin the Manual of Military Law, Part1 (AmendmentNo 20,
1998)ch 1, para6. Eventhosewho arguethat servicepersonnekhouldnot be tried by court martial
for civilian offencesacknowledgethat disciplinary proceduresn regardto ‘military’ offencesmay
still be required. Seethe evidencesubmittedby Liberty to the AFBSC 2000-01,vol Il, op cit,
Memorandumg.
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judgmentdiscussinghe First Amendmentput it, ‘[a]ln army is not a deliberative
body. It is the executivearm. Its law is that of obedience32

Civilianisation

So much can readily be conceded.However, especiallyfrom the 1960sthere
emergedchallengedo the long-standingautonomyof military law, promptedin

partby theearlierLewis Committeereportof 1949.In particular,theretook placea

public policy reconsiderion of the military community’s longstanding
detachmentrom civilian legaldevelopmentandnorms.Whateventuallyemerged
was a significant policy shift towards a broadly consensuakivilianisation of

military law, thatis, towardsthe gradualadoptionby the serviceshemselve®f a

numberof hitherto exclusivelycivilian legal norms.While we shall later suggest
why this changebeganto emergen theearly 1960s theterm‘civilianisation’ must
first be explained.

Although it hasalso beenappliedin the United Kingdom to thosesituations
wherecivilians are replacingservice personnelon certaintaskssuchas military
vehicle repair or flying instruction3? the distinctive meaningof the term for our
purposess thatofferedby the Houseof CommonsSelectCommitteeonthe Armed
ForcesBill 1995-9634 which statedthat,

It has been the policy of successiveGovernmentsto preserveconsistency,as far as
appropriate,practical and sensible,betweencivilian and military law. Civilian law may
reflect changingsocialattitudes,andthesehavein recentyearsinvolved somerelaxationof
the stricter discipline and formal personalrelationshipsof former generations.

While observingthat the armedforcesderivedtheir strengthfrom their structured
environmentandfrom military discipline,the committeeaddedthat,

The purposeof the [Government's]five yearly review [of service discipline law] is to
considerany changesvhich might helpfully be madeto military law andpractice,including
thosewhich reflect changedo civilian law over the precedingfive years.

It is apparentthat by referring to such terms as ‘helpfully’ and ‘appropriate,
practicalandsensible’ the committeeconsideredhatthecivilianisationof military
law implies an absenceof coercion;indeeda positive policy commitmenton the
partof the armedforcesto aligning military andcivilian law. Thuscivilianisation
is, in effect, internally driven legal changeand onewherethe serviceghemselves
retaina certainamountof control overthe law reform agenda.

One institutional mechanismby which civilianisation proceedsis through
governmentpreparationfor the quinquennialre-enactmenbf armedforceslaw
which is necessarasa consequencef the Bill of Rightsprohibition on standing
armiesin peacetimewithout the annual consentof parliament. Thus a small
committeewithin the Ministry of Defence with the unwieldy title of the Service
Discipline Acts Review Working Party (SDARWRP), comprisingservicelawyers
from all three branchesof the armedforcestogetherwith civilian departmental
lawyers, pursuestwo aims. First, it seeksto identify new legal initiatives or
necessanamendmentso existing law which the serviceauthoritiesbelieve will

32 Parkerv Levy417 US 733,743-744(1974),citing In re Grimley 137 US 147,153 (1890).

33 Seefor example Houseof CommondefenceCommittee Ninth Report: Military Training, Houseof
CommonsPaper93, Sessionl993-94 paras10-11.

34 Houseof Commons,Session1995-96,Special Report from the SelectCommitteeon the Armed
ForcesBill [henceforthAFBSC 1995-96],Houseof CommonsPaperl43, 30 April 1996, para4.

44 © The ModernLaw Review Limited 2002



January2002] United KingdomMilitary Law: Autonomy Civilianisation, Juridification

enhanceoperationaleffectivenesgexamplesin recentyearsinclude provisions
amendindfirearmslegislation(Armed ForcesAct 1996, section25) or provisions
for compulsory drug testing of servicemen (1996 Act, section 32) or for
compulsoryalcohol or drugstesting after seriousaccidents(Armed ForcesAct
2001,sections32—-33and Schedules). However,a secondaim of the committeeis
to align asclosely as practicablerelevantprovisionsof military andcivilian law
andto presentegislative proposalgo parliamentaccordingly.

Thusthereis ana priori assumptiorthatthe provisionsof civilian criminal law
and of servicediscipline law in respectto substantivecivilian’ offencesandto
adjectivallaw, embracingthe areasof investigationof offences,powersof arrest
anddetention the functionsof prosecutingauthorities,remandin custodyor bail,
the rights and duties of accusedpersonsevidenceand procedurein courts,and
sentencingpowersshouldbe broadlyin line with eachother3® Indeedratherthan
havingto await the quinquennialreview for primary legislationthe Secretaryof
Statehasnow beengrantedby section31 of the Armed ForcesAct 2001a general
rule-makingpowerto securethis objectivein respectto future civilian criminal
justicelegislationor to existinglegislationwhich (with the exceptionof sentencing
powers in respectto young offenders under the Powersof Criminal Courts
(SentencingAct 2000)is to be amendedAny variationsin regardto the rules of
evidencewill be thosewhich appearto the Secretaryof State‘to be necessarpr
properfor the purposeof proceedingdbeforea court-martial’36

For example the provisionsin the Powersof Criminal Courts(Sentencing)Act
2000regardingmandatoryminimum sentence$or civilian offendersconvictedon
a secondor third occasionof certainseriousoffencesare now appliedto court-
matrtial jurisdiction by section22 of and Sched3 to the Armed ForcesAct 2001.
Section21 of the sameAct permitsthe Attorney-Generalto ask the CMAC to
review what he considersto be unduly lenient court martial sentencesthereby
bringing his powersin military law into line with thosein respecto Crown Court
sentencesSimilarly section30 enablessubordinatdegislationto be introducedto
bring civilian and military law into line by permitting bail applicationspending
appealgo the CMAC againstfinding and/orsentenceoy court martial.

In regardto criminal evidenceandprocedurethe abrogatiorof the commonlaw
rules in the civilian criminal courts requiring the judge to issue a mandatory
warningto thejury thatin the absencef corroborationt is dangerougalbeit not
forbidden) to convict on the evidenceof certain kinds of witnesses,that is,
children, accomplicesand complainantsn sexualcaseswas extendedto courts
martial in 199637 while section34 of and Schedule6, Part 1 to the 2001 Act
providethatthe anonymityaffordedin civil andserviceproceedingsn the United
Kingdomto allegedvictims of certainsexualoffencesis not to be deniedthemin
overseasourtsmartial (remindingusthat courtsmartial are ad hoc, not standing,
tribunalswhich can be convenedanywherein the world). Similarly, section7 of
the Armed ForcesAct 1996extendsto courtsmartial Schedulel3 to the Criminal

35 SeeArmy/Air Force Act 1955, s 99(1); Naval Discipline Act 1957, s 64A(1) as amendedby the
Armed ForcesAct 2001, s 31: ‘The rules as to the admissibility of evidenceto be observedin
proceedingdefore courts-martial[sic] shall (subjectto Sched13 of the Criminal JusticeAct 1988
(evidencebeforecourts-martialetc) andto servicemodifications)be the sameasthoseobservedon
trials on indictmentin England’.A provisionsimilar to s 99(1) had beenincludedin the predecessor
Army Act 1881.

36 Army/Air ForceAct 1955,s 99(2); Naval Discipline Act 1957,s 64A(2) asamended.

37 ArmedForcesAct 1996,s 6, extendingto courtsmartial section32 of the Criminal JusticeandPublic
OrderAct 1994 andsection34(2) of the Criminal JusticeAct 1988.
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JusticeAct 1988 in respectto child video evidence.Schedulel3 permits pre-
recordedvideoevidenceby childrento beadmissiblevherethe accuseds charged
with certainspecifiedviolent or sexualoffences,andwas promptedby a concern
not to subject children to any further stressin such casesthan was strictly
necessary® The amendmentalso extends to courts martial the provision
preventinga defendantfrom cross-examininga child witnessin personor by a
live televisionlink (thoughvideorecordingof cross-examinabin is permissible?
Theseexamplesrepresenthe civilianisation of military law in its purest,most
unambiguousform. Theyarealsoarecognitionthatmuchof the court-martialcase
load coversnot only military offencessuchasdesertionbut alsocivilian offences
suchasassaulttheft, fraud or criminal damagecommittedby servicepersonnel.

Other civilian law provisionsrespectingchildren at risk have previously been
incorporatednto military law statutesThusthe Armed ForcesAct 1981 permitted
the temporary holding for eight days in the first instance(and subjectto an
extensionfor a further 20 days),in a place of safety,of any children at risk of
servicepersonnekervingabroad.This would follow an orderby a commanding
officer on the groundthatthe child wasbeingill-treated, exposedo moral danger
or beyondcontrol, thatis, on the samegroundsaswereavailablein civilian law.4°
In the Armed ForcesAct 1986,this wasextendedo thosecircumstancesvherea
longer-termproblem was identified and where it was consideredthat the child
shouldbe returnedto carein the United Kingdom#1

By the time of the 1990-91Armed ForcesBill SelectCommittee,the Children
Act 1989hadbeenpassedin consequence Commongeportaddressingnilitary
law spentmuch of its time reflecting on the changesmadeto family law by the
1989Act. As it declared,

At first sight it may appearsurprisingthat servicelaw should include legislation about
childrenat risk. However,some50,000children of Serviceor Ministry of Defencecivilian
personnelaccompanytheir families overseasmostly to Germany,and thus come under
Servicelaw. It is only to be expectedhatamongso manya few shouldrequireprotection.n
thelastyear[1990], about50 childrenwere on the ServicesAt Risk’ Register six Placeof
SafetyOrderswere madeandfour childrenwere subsequentlyeceivedinto local authority
carein the United Kingdom#2

In consequencéhe Armed ForcesAct 1991, Partlll, ‘Protectionof Children of
ServiceFamilies’, mirrored broadly the relevantprovisionsof the Children Act.
The caveatwas that, while endeavouringo reflect the 1989 Act as closely as
possible the legislatortook accountof the distinctive featurethat the provisions
would only apply overseasandwithin a closely-knitmilitary community.
Theaboveexampleslemonstrat¢hat civilianisationis a political andproactive
option to secure uniformity between civilian and military law so far as
practicable. However, pragmaticadvantagesnight also be identified. This may

38 In 1993,for example therewere 32 caseof child abusean the British Army world-wide.SeeR. Mills
and K. Mann, Redcaps:Policing the Army (London: Boxtree Ltd, 1995) 66. The Royal Military
Police havea child protectionteam.SeeRoyal Military Police Journal April 1999, 25.

39 Seealsothe Youth JusticeandCriminal EvidenceAct 1999whoserelevantprovisionshavenow been
extendedo courtsmartial by Sched7, part5 to the Armed ForcesAct 2001.

40 Onesuchorderwas madein 1984, and four in 1985, one of which was extendedto 20 days. See
House of Commons,Session1985-86,Special Report from the SelectCommitteeon the Armed
ForcesBill, Houseof CommonsPaperl70, March 1986,Q 278.

41 ArmedForcesAct 1986,s 13, amendingArmed ForcesAct 1981,s 14. Scotslaw would apply where
a child wasreturnedto Scotland,notwithstanding that servicediscipline law appliesEnglishlaw.

42 Houseof Commons,Session1990-91,Special Report from the SelectCommitteeon the Armed
ForcesBill, Houseof CommonsPaperl79, April 1991, para?.
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be the casein respectto recruitmentand retention benefits arising from the

adoption of civilian equal opportunities law, or in regard to more useful

sentencingoptions for courts martial, for example, those arising from the

adoptionby the Armed ForcesAct 1996,section8 and Schedule? theretoof the

provisionsof the Criminal ProcedurglnsanityandUnfitnessto Plead)Act 1991.

Priorto the 1996 Act a personfound unfit to standtrial by court martial or found

not guilty by the court martial by reasonof insanity at the time of the offence
could only be orderedto be keptin unsuitablemilitary custodyuntil the Home
Secretarycould commit him to an appropriateinstitution. With the military

adoptionof the civilian schemecontainedin the 1991 Act, courts martial can

now makemoreappropriatedisposaldecisionssuchasa hospitalor guardianship
order,a supervisionor treatmentorder or discharge.

In sum civilianisation is a social and legal processof convergencebetween
military and civilian law where no detrimentto military effectivenesscan be
perceivedindeedwheremilitary advantagemight be gained).It is a development
which has undoubtedlyproved uncontroversialsince its inceptionin the early
1960s.Indeedit might receivefurther indirect endorsemenas military tasksare
increasinglyundertakenin supportof the law-enforcementctivities of the civil
power, whetherin respectto terrorismin Northernlireland or to crimeswith an
internationaldimensionsuchasdrug-running3 Suchconsensusannot,however,
be confidentlyassertedn respecto thosechangego military law which embody
thejuridification of military law.

Juridification

It is a centralargumentof this paperthat whatis emergingbeyondthe increasing
civilianisation of military law is a slow but graduallyexpandingjuridification of
thatlaw, asthattermwasdefinedearlierin this paper.Juridificationin this context
may perhapse comparabldo the processoccurringin industrial relationsin the
early 1970swherethe legal resolutionof certaindisputesover,say,the application
of collective agreement®r dismissalsof employeeswasintendedto replacethe
voluntary or unilateral settlementof suchissues!* Threeinitial points might be
made.

First, asthe industrialrelationsexamplesuggestspnefeatureof juridification is
the endeavouto introduceinto a site of disagreemena third party independent
judicial authority. This maywell havethe consequencef weakeningunilateralism
(as exemplified by sacking employees; going on strike; giving orders to
subordinate) and boosting bilateralism (by virtue of undermining managerial
prerogative; curbing wildcat strikes; or undermining the authority of local
commandes whosedecisionsare overturnedby third party civilians outsidethe
chainof command)lt is a prospecthat canstrike at the heartof a local military
communityculturally attunedto strict obedienceon an hierarchicalbasis.

Second,t is not suggestedhat juridification will alwaysfill a totally law-free
zone.Forit mayreplaceinformal arrangementsr evensystemsf ‘social control,

43 A. Hills, Doctrine, Criminality, and Future British Army Operations: A Half-CompletedUnder-
standing(Camberley:Strategicand CombatStudieslnstitute, 2000).

44 H. Collins, Justicein Dismissal: The Law of Terminationof Employmen{Oxford: ClarendonPress,
1992) 30—-40,andreferenceghereinto Simitis and Teubner.
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reglementation normative systems or folkways which possesslaw-like
characteristis#®> Indeed even if legal authority could be cited by the military
commandto govern a specific case,juridification will introduce a qualitative
changen thosesituationswherethat‘‘authority” is likely to be standingon legally
insecurefoundationswhich canno longerbe sustainedn the post-HumarRights
Act era. Thus the Manual of Military Law (1992 edition), Part I, ChapterVI,
paragraphl4(b) statedthat,

A CO [commandingofficer] hasby virtue of his position and responsibilitiesan inherent
powerwithout a warrantto makea full searchof any camp,barracksand marriedor other
quarterswithin his command.

As we shall see,juridification hasdriven a coachand four through most such
claims.

Third, aswasthe casewith the industrial relationsexperiencepne shouldnot
exaggeratehe reachof the juridification of military law. It hasnot yet wholly
takenoverthe asylum.But assuggestegbreviously,andasillustratedbelow, it has
madesomehighly significantinroadsextendingwell beyondthe abandonmenin
the later twentieth century of judicial abstentionisnt® Thus what we seekto
identify are important swathes of military discipline law and military
administrativeand employmentaw whereexternallegal normshave,essentially,
beenimposedupon, asdistinct from having been(consensuallyadoptedby, the
military law system.

This distinctive juridification of military law, which hasbecomea significant
feature of changein military law especially over the pastten years, can be
attributedto a numberof causegsomeof which havealreadybeensketchedutin
the introduction). Thus it may be the result of the findings of committeesof
enquiry set up by governmentssuch as the post-warLewis Committeewhich,
contraryto the services’wishes,recommendedhe creationof a civilian appeal
court (the CMAC, establishedn 1951)from court-martialfindings#”

The courts’ encroachmenbn non-legally regulatedterritory may also be the
result of the successfulitigation activities of pressuregroupsseekingto invoke
internationallegal norms.Notableare Rank Outsidersand Stonewallin respecto
thelifting of thebanon homosexualservingin thearmedforces.Or it mayderive
from successfubolitical lobbying asin the caseof the now-disbaxed, because
successfulSectionTen Abolition Group (STAG) in respectto departmentatort
immunity under the Crown ProceedingsAct 1947. Furthermorethe remits of
public bodies such as the Commissionfor Racial Equality and the Equal
OpportunitiesCommission,while particularly relevantto the civilianisation of
military law in respecto, say,recruitmentor promotion,may alsoimpacton the
juridification processby raising doubtswhethermilitary procedureswhich the

45 H.W. Arthurs, ‘Without the Law’: AdministrativeJusticeand Legal Pluralismin Nineteenth-Century
England(Toronto: University of Toronto Press,1985) 3.

46 Of courseparticularlegal norms,for example,an accused’sight to legal representatiorfapartfrom
field generalcourts martial), evidenceto be presentedon oath and the applicationof the rules of
evidencein Englishlaw havebeenelementsof courtsmartial (but not of Army andRoyal Air Force
summarydealing)for centuries Howeverjudicial abstentionisnbetween1850and1950undermined
those protections.Insteadthe judge advocategeneralmerely advisedconfirming officers on these
matters.Seealso A.P.V. Rogers, Judicial Review andthe Military’ (1995) 2 Military Law Journal
87-105.This paper,publishedin the in-housejournal of [British] Army Legal Services,and which
plots shifts in the courts’ attitudes,deserves wider audience.

47 Rubin,n 27 above,258-263.
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armedforceswish to defend,for instancein respectto redressof grievance,are
ECHR-conpliant48

At onelevel, of coursejuridification will reflectbroad-brushgovernmenpolicy
in termsof thelatter’'scommitmento applyingEU law or Conventiorrightsin the
HumanRights Act; andin that respectit might be confusingto refer to imposed
law. But atthe organisationbor departmentalevel, muchlitigation andlegislation
in those areas have been viewed in that negative way; and armed forces’
compliancewith directivesandjudicial rulingswill simply reflectboththeirfailure
to obtain opt-outsof one form or anotherand their unquestionedif unhappy,
acceptancef the constitutionalprinciple of civilian supremacyover the military.
In other words juridification will frequently emerge from external legal
compulsioms (or from the services’anticipationthereof, especiallyin respectto
the HumanRightsAct 1998)suchasEU directives,rulings of the EuropearCourt
of HumanRightsor judgmentsin the United Kingdom courtsrevealingdomestic
inconsistencigin thoseareas.

Equal opportunities

To illustrate this theme of juridification, we need do no more than cite the
pathbreakig caseof R v Secretaryof Statefor Defence ex parte Leale,Laneand
EOC4? Here an application by a dischargedservicewomanwho had become
pregnantwhile still serving was withdrawn by consentwhen the Ministry of
Defenceconcededhat the exemptionin favour of the armedforcesin the Sex
Discriminaton Act 1975, section85(4)(a), permitting the dischargeof pregnant
servicewomen,was ultra vires Article 2(1) EC Directive 76/207 (Equal
TreatmentP® From this settlement, the whole sorry saga unravelled! of
compensationclaims before industrial tribunals for illegal discharges? for
compensationfor pregnancytermination in order to continue serving in the
forces?3 andfor claimsin respecto discriminatoryredundancyayment$* While
Leale and Lane did give rise to numerousapplicationsto industrial tribunalsin
respectto the EU Equal TreatmentDirective, it also obliged the governmento
presentlegislation consistentwith EuropeanLaw. In consequencethe Armed

48 The CREandthe EOC expressedhe view to the SelectCommitteeon the Armed ForcesBill 1995-
96 that the requirementthat service personnelmust exhaustinternal redressproceduresbefore
resortingto employmenttribunalsin respectto discriminationclaims breachedEU and/or ECHR
provisionsregardingaccesdo courtson not lessfavourableterms.The ministry’s positionin respect
to the Armed ForcesBill 2001wasthatit wasseekingto expeditetheinvestigationof complaints See
AFBSC2000-01,Volll, opcit, 186.Thusscopefor furtherjuridification remains SeealsoR v Army
Board of the DefenceCouncil, ex parte Anderson[1991] 3 WLR 43 (DC).

49 Unreported,1991.

50 Rogersn 46 above,978; Daily Telegraph 18 Decemberl1991. Queen’sRegulationswere in fact
amendedin August 1990 to introduce maternity leave arrangementsalmost certainly another
exampleof anticipatoryreactionto adversecourtrulings, thatis, to the launchof the Laneand Leale
applicationsfor review.

51 See, generally, K. O’'Donovan, ‘From PregnantWorker to PregnantSoldier: Oxymorons for
Traditionalists’ unpublishedworkshoppaper,December1995.

52 Arnull, n 2 above.

53 Ministry of Defencev Mutton [1996] ICR 590 (EAT); Ministry of Defencev Pope[1997] ICR 296
(EAT); Ministry of Defencev O’Hare (No. 2) [1997] ICR 306 (EAT).

54 TheTimes 16 May 1995.The breakthroughn respecto equalopportunitiesn thearmedforcesdoes
not encrachon the “combateffectiveness’exclusionprescribedn the SexDiscriminationAct 1975
(Applicationto the Armed Forcesetc) Regulationsl994,SI 1994,No. 3296andimplicitly upheldby
the EuropeanCourt of Justicein Sirdar, n 2, above.
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ForcesAct 1996,section21-27now enablesmnemberof the armedforcesto take
complaints of discrimination in regard to race, gender and equal pay to
employmenttribunals.>®

Other areasof imposedlaw, and therefore of juridification, on previously
autonomousareasof military administrationhave related (or may potentially
relate)to gender-freditnesstests®® employmenbf trans-sexual®’ therecruitment
andretentionof homosexualin the armedforces?® healthandsafetylegislation?®
the Working Time Regulation$? the prohibition on the employmentof ‘child’
soldiers(thatis, thoseunderl8, accordingto the United NationsConventiornon the
Protectionof Children)8! data protectioné2 or ‘posted’ workers under an EU
directive®® (no further discussionof thesedetailed and complexissueswill be
offeredhere).

Onemight evenspeculatdhatthe processmight alsooccurasa consequencef
EuropearConvention-basd challengesaisingthelack of adomestidegalremedy
for servicepersonnelvho are administrativelydischargedr for officers required
to resigntheir commission$# For currently unfair dismissalclaimsin respectto
terminationof engagemenare availableto membersof the armedforcesonly in
claimsof raceor sexdiscriminatior¥® and not more generally®

Independenjudicial element

Perhapghe mostinterestingrecentexampleof thejuridification of military law, in
order to make current military practice Human Rights Act-compliant, is the

55 Applicantsmustfirst invoke the internal redressof grievanceprocedure a requirementustified by
referenceto the importanceof unit cohesionin the armedforcesfor operationaleffectivenessAs
notedelsewheren this paperthe EOC questiongthe legality of this proceduralrequirement.

56 Not asyet, sofar asis known, currentlya matterof litigation. See for example,Soldier, April 1998,
21; (Joint) DefenceCouncil Instruction(DCI) 233/98.

57 SeeSundayTimes 29 April 2001. Seealso The Guardian 6 August 1998; Daily Telegraph 25
August1999. The leadingcivil authorityis P v S and Cornwall County Council [1996] IRLR 347
(ECJ).

58 Seen 2, above.

59 SeeTheArmy’s Termsand Conditionsof Service Army Code63804,1997,46—7;cf Julian Brazier
MP, ‘Who Will Defend the Defenders?How the Ignorance of Parliamentand the Judiciary
Underminesthe Military Ethos’,in G. Frost(ed) Not Fit to Fight: The Cultural Subversiorof the
ArmedForcesin Britain and America(London: The Social Affairs Unit 1998)63, 65.

60 SI11998,No. 1833.In somebutnotall circumstancethe armedforcesareexemptfrom the provisions
of theregulations.Seeregs18, 25, 37 and 38.

61 Amnestylnternational,United Kingdom: U-18s: Child Soldiersat Risk 2000.The United Kingdom
signedthe Optional Protocolto the Conventionin SeptembeP000subjectto the reservatiorthatthis
would not precludethe deploymentof under-18sn certaincircumstancesSeealsoAFBSC 2000-01,
vol ll, op cit, Appendix 10, ‘Memorandumsubmittedby The UK Coalition to Stopthe Useof Child
Soldiers’.

62 The DataProtectionAct 1998,implementinga 1995EU Directive on DataProtection,No 95/46/EC,
haspromptedchangesn the services'reportingproceduresn regardto confidentialreports.

63 Lt Col PeterLamb,‘Neutralisationby Stealth’(1998)1 ArmedServiced-orum26—30.SeealsoOffice
National de L’'Emploi v NaruschawicusCaseC.308-94,ECJ, 1 February1996.

64 It is understoodhatsuchlegal challengesarebeingconsideredn respecto numberof recent,highly
publicisedcasesvhereofficers wererequiredto resigntheir commissionscf, Bartlett v ArmyBoard
(unpublishedJuly 2000):decisionof Army Boardto requireArmy officer, acquittedof rape,to resign
his commissiorupheldby Blofeld J. Thelegal positionwith regardto servicemerwho aredischarged
may be different (irrespectiveof differencesin thoserespectdetweenthe Royal Navy andthe other
two brancheof the armedforces).

65 Armed ForcesAct 1996,ss21-23.

66 SeeR. Watt, ‘The Crown andits Employees’in Sunkinand Payne(eds),n 10 above,298-305.
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requirementfor an independentudicial elementat various points in military
disciplinary proceedingsThus certain decisionswhich hitherto had beentaken
exclusively by commanding officers simultaneouslyoccupying investigatory,
prosecutingandjudicial rolesvis-avis a military suspectarenow in the handsof
civilian judicial officers.

Thedecisionan questionrelate,first, to pre-trial custodyof military suspects,
that is, who should determinewhetheran accusedservicemanawaiting court
martial, or investigationinto chargesshouldbe held (or continueto be held)in
open,closedor no arrest(i.e. custody). The ECHRin Hood v United Kingdon$”
held that sincea commandingofficer who was authorisedo decideon the pre-
trial detention of the accusedwas also liable to intervene later in the
proceeding as a representativeof the prosecutingauthority, there was in
consequencea violation of Articles 5(3) and (5) and 6(1) of the European
Convention.As a result,the Armed ForcesDiscipline Act 2000, sections1-10
as amendedby section29 of and Schedule4 to the Armed ForcesAct 2001
now requiresa pre-trial procedureconductedbefore a civilian judicial officer
(unlessthere are exceptionalcircumstancesyimilar to bail applicationsin the
civilian criminal justice system.

The insertionof a civilian judicial elementinto a hitherto exclusively military
disciplineproceduretherebyreflectingthe requirement®f Article 6 of the ECHR,
hasalsooccurredin respecto servicemen’'sappealdo a newly createdSummary
AppealCourtagainscommandingpfficers’ decisiondn summarydealing(Armed
ForcesDiscipline Act 2000, sections14-25). Finally, as previewedearlier, the
authorisatios of entry, searchand seizurein respectto servicemen’srooms,
lockers and property etc on military premises(in the light of the provisionsof
Article 8 and Protocol 1, Article 1 of the Convention)are, unlessexceptional
circumstancesrise,to be grantedby civilian judicial officers and no longer by
military authority (by virtue of Part2 of the Armed ForcesAct 2001).

Whethertheintroductionof anindependenjudicial elementinto thedisciplinary
relationshipbetweera commandingpfficer andhis subordinategthe juridification
of commandrelations)will indeedposea threatto thoseauthority relations,as
somehaveallegedé® is not the concernhere.lt should,however,be notedthatthe
commandig officer still retainsdiscretion, when ‘investigating’ chargesat an
early stageof the proceedingsto dismissthe chargeor, in somecasesto dealwith
the accusedsummarily, in preferenceto referring the chargeto the brigadeor
divisional commanderCommandauthorityin disciplinary mattersis constrained,
not eliminated.

However, external codesmay not be the sole sourceof the juridification of
military law. For aswe notedpreviously,the existingboundarief tort liability in
respectto servicepersonnelexposedsince 1987, are regularly being tested,and
increasegrospectdor compensatiorior negligenceare emerging?® The drunken
guardsmarwho climbed onto, andthen promptly fell off, the tailgateof an Army

67 (2000)29 EHRR 365.

68 cf ‘Will those“impartial” judicial officers protector interferewith the commandingofficer who has
little or nojudicial experience’No doubtit will dependargelyontheindividual butinterferencewith
the military ethosis inevitable’, HL Deb vol 607 col 673 29 November1999, (Lord Burnham).See
also the SecondReadingdebatein the Commonson 17 February2000, where similar concerns
regardingthe underminingof commandersauthority were expressed.

69 See,for example,Cox v Ministry of Defence(unreported;see The Lawyer, vol 13, no 25, 28 June
1999).
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lorry after a three-hourgdirinking bingein Portsmouthevenmanagedsuccessfully
to suethe Ministry of Defencefor negligence(althoughsubjectto contributory
negligence)?

Judicial review challengesand habeascorpus applicationshave also become
more widely employedin respectto the armedforces’ disciplinary practicesand
procedureg! This occurred for example,in the caseof DrummerStephenJordan
who, prior to his successfulECHR judgmentin March 2000 (Application no
30280/96)underArticles 5(3) and (5), had obtainedhis releasefrom detentionin
Decemberl995 after instituting habeascorpusproceedingsThis wasfollowed in
February 1996 by proceedingsfor compensationresulting in payment (part
damagesindpartout-of-courtsettlementjt appearsjrom the Ministry of Defence
for theadmittedunlawful detention Similar casesaisedby otherservicepersonnel
(even before travelling to Strasbourgbecame fashionabl¢ and successfully
allegingtorts suchas unlawful detention,false imprisonmentand trespasgo the
personcould be cited, thougharguablysuchproceedingsnight reflect a reversion
to eighteenthcenturylegal principles. Whether,as somemilitary commentators
fear,increaseditigiousnessdoes(or will) underminemilitary effectivenesgannot
be debatechere’? Our point is that the term juridification may also apply to the
coerciveextensionto military societyof civilian legal normsthroughlitigation.”3
In otherwords,the imperativeto effect changein military law may be emerging
not only from pressuresvithin the Europeanhumanrights andinternationallegal
order exploring inconsistencieswithin United Kingdom law but also from
unconnectedievelopmentsvithin the domesticcourts.

Summarising juridification

Summarisinghesepoints, juridification canbe locatedin the provisionin armed
forceslegislationof 2000and2001of anindependenjudicial elementn respecto
executivedecisionson entry, searchand seizure,to pre-trial custody decisions
(following Hood) andto summarydealing,all hitherto the exclusiveprovince of
the military chainof command.They thereforeextendbeyondthe impact of the
landmarkFindlay decision/* which hadled to the enlargemenbf the role of the
independenjudge advocatein court-martial proceedingsand to the creation of
bothservices’prosecutingauthoritiesanda courtadministratiorofficer outsidethe
chain of command.The creation of these new institutions had followed the
abolition,in thelight of Findlay, of the non-judicialpostof conveningofficer who,
as part of the chain of commandagainstthe accusedhad responsibility for a
prosecutionyould thenappointasmembersf the courtsubordinatefficersfrom
within his own command,and would usually also be the confirming officer in
respectto the court’s finding.

But juridification alsoentailsthe constrainingof a commander’sliscretionin a
large range of personnelmatters (partly with a view to combating discrimi-

70 Jebsonv Ministry of Defence The Times 28 June2000 (CA)

71 Judicial review challengeso military tribunals subjectto appealare now precludedby the Armed
ForcesAct 2001,s 23.

72 G. Frost,'How to Destroyan Army’ in Frost(ed), n 59 above,15-16;GeneralSir CharlesGuthrie,
‘British Defence-the Chief of the DefenceStaff's Lecture’ RUSI Journal, vol 146, no 1, February
2001,1-7,7. The remarksattractedextensivepresscoverage.

73 Seen 3 above.

74 Seen 1, above.
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nation)?> It includesthe imposition of new legal dutiesin respectto healthand
safety,requiringthe appointmenof a ‘plethoraof officers andseniorNCOswith
theresponsibilityfor fire, environmenthhealth,heatandlight, roadsafety,safety
in the workplaceandotherresponsibilities™® the possibility of the removalof the
current exemption of the armed forces from the provisions of the Disability
Discriminaton Act 199577 andthe qualified applicationto the armedforcesof the
Working Time Regulationg® Suchmeasuresill reflectimposedaw on the armed
forces, with external monitoring of their conduct, with reduced collective
autonomy and with enhancedindividual entitlements.In addition they are
underpinnedoy new judicial institutionswith jurisdiction over the armedforces
or by the extensionof existing tribunalsto the serviceswhich had hitherto been
exemptfrom their jurisdiction. In this manneris the juridification of military
relations expanded (irrespective of the wisdom or otherwise, or of the
constitutioral significancefor civil-military relations,of suchdevelopments}?

Limits to juridification

It is important,however to remindourselveghatthe juridification of military law
hasits limits. Apart from the obviouspoint that, aswith mostoccupationsarmed
forcestendnot to view their world throughthe prism of the law (andthat service
personnelemploy devices aimed at law-avoidancg,8 much of what might
otherwisebe perceivedby lawyers as substantivemilitary law (albeit policy or
administrativeguidancewithin a securityorganisationyemainshiddenfrom public
scrutiny. They include, to select at random, Provost Manuals prescribing
proceduresfor the exercise of arrest powers and the Army Commissioning
Regulations1999 which derive from the Royal Prerogative(as does much of
military law). Solicitorsor barristergepresentingerviceor ex-serviceclientswho
require accessto restricteddocumentssuch as the proceduredor dealing with
enlistedor commissioneatonscientiou®bjectorsor full accesgo boardof inquiry
reportsmight seekto institute discoveryproceedingsn the eventof departmental

75 In November 1995, the Commissionfor Racial Equality (CRE) threatenedto issue a ‘non-
discrimination notice’ in respectto the HouseholdCavalry, in particular, and to the Ministry of
Defencein general. An ‘action plan’ wasagreedin March 1996 and the threatwithdrawnin March
1998. See CRE, Ministry of Defence (Household Cavalry): Report of a Formal Investigatian
(London: CRE, 1996). There may be a double-edgedeffect in that the identification of certain
discriminatorypracticesmay resultin the lawful withdrawal of the advantagefrom the beneficiaries
ratherthanthe extensionof the benefitsto all. Examplesncludethe withdrawal of certainpremature
voluntary releasg(PVR) entitlementson marriage.SeeGeneral(retd) Sir Michael Rose,'Sustaining
the Will to Fight in the British Army’, Officer, vol 10, no 1, January—Februar${998, 40-41,40.
Anotherexampleis the withdrawalof anadditionaltravel warrantentitiementfor servicepersonneto
visit children of a previous marriage. Legal advice suggestedthat loss of the entitlement on
remarriagebreachedhe SexDiscriminationAct 1975, s 74. The additionalwarrantswere therefore
withdrawnratherthanextendedn remarriageSeeSoldier, vol 54,no 3, March1998,26; NavyNews
March 1998, 40.

76 Brazier,n 59 above,65

77 TheGuardian 15 July 1999;Daily Telegraph5 December1999.The thenMinister for the Disabled,
MargaretHodge MP, opposedthe exemption.SeeThe Guardian 21 December2000. It shouldbe
notedthat the loss of limbs is not a disqualificationfor certainpositionsin the services.

78 Seen 59, above,andseebelow.

79 For discussionof someof the constitutionalissues,see G.R. Rubin, ‘Observationson Changein
Military Law’ House of CommonsDefence Committee, Second Report, Session2000-01, The
StrategicDefenceReview:Policy for People HC Paper29—Il, February2001,Appendix8, 253-254.

80 J.Hockey, SquaddiesPortrait of a Sub-Culture(Exeter: University of ExeterPress,1986) 19-20.
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refusalto disclose®! Occasionablimpsesof this ‘hidden’ world of military law do
thereforeemergein avery smallnumberof casegand,onesuspectsmorewill be
uncoveredas the subject-matteiof litigation againstthe Ministry of Defenceis
expanded}? Parliamentarian$iave also made scathingreferencein the pastto
(now withdrawn) obscureDefenceCouncil Instructionson medicalexaminations
which wereprescribedor the detectionof servinghomosexual83 Again theworld
of DClsis onewhich is generallyunfamiliar to mostlawyers.

Thus a considerableelementof the law making agendaremainswithin the
effectivecontrol of the servicedepartmentitself (eg enlistmentrules,PayWarrant,
reserveforces,andrules of evidencein courtsmartial). Perhapsnostrelevantly,
the hidden (and usually closed) world of Army General and Administrative
Instructions|AGAIs], FleetAdministrative and GeneralOrders[FLAGOs], DCls,
StandingOrders,Rulesof Engagemenfwhetherin respecto the United Kingdom
or to overseasheatres).ocal PurchasdregulationsRoadTransportRegulations
andMilitary Flying Regulationsall testify to aland of military law scarcelyknown
to, or penetratedby, civilian society.In thisreclusiveworld juridification canclaim
few triumphs.Insteadthe autonomyof military law continuesto thrive.

Conclusions

We havesoughtto analysethe changingcharactetof military law by observingan
evolutionaryprocessommencingwith the long periodof legalautonomyfrom the
mid-nineteenthcenturyto the mid-twentiethcentury. A new trajectorywas then
notedasthe civilianisationof significantareasof military law wasapproveddy the
armedforcesthemselvegaswell asby governmentfrom the 1960s Finally while
the latter processcontinues a new shift towardsthe juridification of military law
hasbeenidentified for the pastdecade.This hasoccurredmost notably (but not
only) whereequalopportunitiesand equaltreatmentclaims are madeand where
third party civilian judicial interventionhasbeeninterposedetweera subordinate
andhis or hercommandein an organisatiorpremisedon commandauthority.

Tracking suchchangeds easy.To explain suchchangeds more difficult. For
examplewhile the grip of a powerful ideology of deferenceo military command
seemdo be an attractiveexplanationfor the judicial abstentionisnof the period
1850-1950it remainsconjecturalin the absencef solid andsystematidistorical
researchbeyondthe scopeof this paper(indeedto reinforce suchan argument,
perhaponewould alsohaveto demonstratéhattheinterventionisgjudiciary prior
to 1850, suchasMansfieldand Loughborou@, were not deferential).

In respectto civilianisation it is also necessarto ask why the armedforces
themselvedeganto embracethis approachto military law, particularly from the
1960s.A numberof obvious, but perhapshot conclusive,explanationscan be
advancedThusonemight suggesthatfollowing the creationof the precedentf a

81 Theclassifiedadministrativeinstructionsweremadeavailableto the defencded by HelenaKennedy
QC in the prosecutionof GunnerVic Williams who had refusedto servein the Gulf War. SeeCol
[now Maj Gen]G. Risius,'ConscientiougObjectionandthe Gulf War: The Caseof GunnerWilliams’
(1995) 2 Military Law Journal 25, 34. For discoveryproceedingsee,for example,R v Secretaryof
Statefor Defence ex parte Sancto(1993) Admin LR 673 (DC).

82 Army Generaland AdministrativeInstructions,which are mostly classifieddocumentswere citedin
R v Ministry of Defence ex parte Walker[2000] 1 WLR 806 (HL). Seen 3 above.Perhapseventhe
limits to juridification will haveto be redrawnin the not-too-distanfuture.

83 HC Deb, 6th Series,vol 227 col 137 June21 1993 (Tony Banks).
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civilian-contolled CMAC (whoseestablishmenimight perhapsbe attributedto a
public desireat the time for more‘democratic’ control of courtsmartial following
a number of controversialpost-war prosecutions)it made senseprofessionally
(andpossiblypolitically), atleastto military lawyers,to expandthe civilianisation
of military justice proceduresappropriately. The SDARWP indeed offered a
congenialinstitutionalframeworkfor suchexerciseandgovernment®f differing
hueswere on board.

Moreover there was now, since 1960-61,a highly focussedparliamentary
procedure,a selectcommittee scrutinising the terms of a Bill. In due course
memberswvho servedon successiveeommitteeswere able to acquirea sufficient
level of expertisein posingquestiondn this specialisedareanot to be fobbedoff
by obfuscatoryanswerssuppliedby seniorcivil servantsappearingbeforethem
(opaque responsesformerly delivered would perhaps contain the unspoken
assumptionthat non-defenceprofessionalsvere quite incapableof appreciating
military issues).Moreoverin the 1990s,at least,there was considerableoverlap
betweenthe membersof the Armed ForcesBill committeesand the House of
CommonsDefenceCommittee[HCDC] which accordingto its chairmanhad,

... becomemore effective as time went on. The HCDC is a much more professional
committee [than previously]. Expertise within the committee itself has grown
[notwithstanding the decline in the numbersof MPs with defence-relatedor military

experience]Greateruseis madeof a variety of externaladvisersandbothmilitary andcivil

leadersare summonednore frequently84

In short, scrutiny of the defencesectorhasbecomemorerefined andimpressive.
Indeed the spectacleat Armed ForcesBill selectcommittee hearingsof well-
informed bodies such as Stonewall (for the first time in 1990-91)and Rank
Outsiderg1995-96)appearingn persorbeforea defence-relatedelectcommittee
and campaigningat the time for a civilianised solution (thoughin due course
compelledto seeka juridified one),doesrepresenta level of accesshy pressure
groupsto legal policy-making not hitherto experiencedin this sphere®®> The
ineluctableconclusionwas that the principle of furthering civilianisation where
practicablewas now unchallengedComplacentmilitary claimsto a right to be
different were no longer, if ever, appropriate While it was the military lawyers
themselvesvho searcheautthecivilian domesticcriminal law ruleswhich should
be madeapplicableto the military justice system,exemptionwould hereafterbe
basedonly on military need

While explanationsfor civilianisation might be attributedto the professional
influence of military lawyers who perceivedpractical advantagedor military
discipline in adopting certain civilian criminal rules, or to a government(and
departmental)deologyfavouringa limited convergene of civil andmilitary law,
juridification was a different matter. Here one can identify not a proactive nor
wholly consensuaprocessof legal change pbut onewhich, certainlyin the initial
stageshasbeenviewed by the armedforceswith at bestwarinessand at worst
hostility at the perceived prospectof military effectivenessbeing imperilled

84 B. Georgeand J.D. Morgan, ‘ParliamentaryScrutiny of Defence’(1999) 5 Journal of Legislative
Studiesl, 4.

85 In previousyearsonly ministry witnesseswere called to give evidencein personat the 1980-81
hearingswhile at the 1985-86hearingsthe committeevotedto declineto questionthe Campaignfor
HomosexualEquality (though the AT EASE organisationwas permitted to raise the issue of
homosexualityduring its appearanceeforethe comnittee). The Campaigrfor HomosexuaEquality
did submitwritten evidencein 1980-81andin 1985-86.The ConservativeGroup for Homosexual
Equality did soin 1985-86.
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(thoughexperienceof the law in actionhastendedto date,to removemostof the
suspicions;apart, of course,from the perennialgroansregardingthe amountof
new paperworkgenerated).

As to accountingfor juridification it is trite but nonethelessvalid to find
explanationsn termsof afamiliar humanrightsandequaltreatmentdiscoursewith
its international especiallyEuropeanflavour. Somehavearguedhatglobalisation
has promptedthe decline of massmilitarism, massarmies and mass military
culture, with the latter, in particular, being refashionedto embrace non-
nationalisticprinciplesof genderraceandcultural equality86 The patternof such
changeglobally is, of course,uneven,andit may by-passsomesocieties.

However,in regardto the relevanceof suchdiscoursego the circumstance®sf
the United Kingdom’sarmedforces,onemight cite a familiar catalogueof indirect
influences,a numberof which werelisted in the introductionto this paper.They
includethe relative opennes®f British society;the graduallychangingprofile, in
percentageerms,of membersof the armedforceswhich reflectsbettereducated
officers and other ranks, more women and (slightly) more ethnic minorities; a
declinein deferenceinvolving fewer inhibitions about challengingauthority in
courts or elsewhere especiallywhere such challengesare successful;and the
vigorous debateswithin the armed forces and elsewhereof the relationship
betweencivil andmilitary society8”

Thesedebatedaverangedfar andwide. Among the manyissuegwhich cannot
be explored further here) are the perceived shift from institutionalism (or
vocationalism)}to occupationalisnon the part of servicepersonnelperhapsmore
sharplyreflectedrecentlyin the emergencef the limited commitment'military
local service engagement’whether post-modernistrendsrelating to sexualor
genderidentity or to the natureof the family itself are manifestingthemselvesn
the armed force$8, and the consequencedor military ethos and military
communitiesof the increasingnumber of service families now settling within
civilian communities As one commentatohasnoted,

The Serviceshaveto think throughhow to incorporatethe principlesof individual choice,
consultationaboutcareerand lifestyle, and the needfor sufficient non-workingtime with
family, alongsidethe demandf the military ethos8?

Theseissuesall accentuatandividual preferencesHowever military ethoshas
alwaysbeenuncomfortablewith, and(givena choice)will favourexemptionfrom,
civilian laws which stressrights and not duties, and individual benefit and

86 cf M. Shaw, ‘The Post-Military Citizen’ paper to conferenceon ‘Redefining Society-Military
Relationsfrom Vancouverto Vladivostok’, BirminghamUniversity, April 1999.

87 Wider social changeswhich include the decline of deferencejncluding youth culture challengego
authority,arenotedin, inter alia, A. Marwick, British SocietySince1945(HarmondsworthPenguin,
1982); A. Sked, Britain’s Decline: Problems and Perspectives(Oxford: Blackwell, 1987); J.
Obelkevich and P. Catterall (eds), UnderstandingPost-War British Society (London: Routledge,
1994); and P. Johnson,'Youth Culture’ in P. Johnson(ed), The Twentieth Century (London:
Longman,1998).

88 Onchallengego thetraditionalconceptof the military family, seeG.R. Rubin, ‘Equal Opportunities,
PregnancyDismissalsand the Armed Forces:The Contextof Social Changeand ConceptualRe-
definition’ unpublishedworkshoppaper,December1995.

89 C. Dandeker,Challengesto the Uniquenes®f British Military Cultures’in C. Dandekeret al (eds),
The Future of British Military Culture (London: British Military Studies Group, 1998) 25. A
particularly useful collection which addressesnany of thesethemesis H. Strachan(ed), The British
Army: Manpowerand Societyinto the Twenty-firstCentury(London:FrankCass,2000).Seealsothe
essaydn Frost,n 59 abow, and, for the institutionalism/occupationalisrdebate,C.C. Moskosand
F.R.Wood, The Military: More than Justa Job? (Washington:Pergamon-Brassey’4988).
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enhancementatherthanthe collectivegood.In this clashof values,juridification
wasalwayslikely to be a consequenceavhetherarticulatedthroughthe directives
of the EU, through the rulings of the courts declaring the incompatibility of
military proceduresvith the requirement®f the ECHR and of the HumanRights
Act, or throughthe re-writing of military manualsto take accountof anticipated
legal pit-falls.20

A final reflection aswe surveythe sweepof coercivelyimposedcivilian legal
normson the armedforcesis thatit is perhapsreassuringhat it is for military
sociologistsand not for lawyersto assessvhethermilitary ethoshasindeedbeen
destroyedby lawyers’ ‘fiddle-faddle’ and by a cult of individualism. However,
werethatindeedto bethe casejt would surelynot bewithoutirony thattherecent
rapid increasdn the numberof military lawyers(one of the very few brancheof
the armedforcesto increaserecruitment)hasbeen,and may well continueto be,
notonly a consequeneof thejuridification of military law but alsoa causeof it.91

90 For exampleshould only married couplesbe entitled to occupy married quartersin the light of
Conventionrights?

91 Assumingthattheir adviceis followed. It shouldbe notedthat military lawyersassertthat they are
officers first and lawyers second.SeeCaptainG.E. Davies, ‘Attached to the Infantry: A Lawyer's
Perspective(1999) 8 Adjutant General’'sCorpsJournal 104.
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