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The judicial discourse on the Islamisation of property laws in Pakistan echoes Lockean and Benthamite ideas on property, in relation to the role of the state. A majority of ulama judges, who are trained in classical Islamic law (fiqh), denied any intervention of the state in defining or limiting the private property rights provided under fiqh, except under a very strict criterion of necessity (ḍarūra) amounting to the loss of life or limb. Under their line of reasoning, the function of an Islamic state is to enforce Islamic law rather than to make law, except under the doctrine of necessity. Even then the state legislation should not contravene any injunction of Islamic law and should be limited to the extent of necessity for a limited period. This view contrasts with the viewpoint of other judges, who are primarily trained under the hybrid legal system of Pakistan (comprising primarily the principles of English common law and also the principles of Islamic law especially regarding Muslim personal law). These judges grant the democratic state, legitimised by the classical Islamic legal principles of consultation (shūrā) and consensus (ijmā‘), wider powers for intervention in private property rights in the interest of public good. They refer to the classical Islamic legal doctrines of Maṣlaḥa (welfare) and Siyāsa (effective governance) to endorse their argument. 

This paper explores the legal discourse surrounding the issue of land reforms in Pakistan by analysing the Qazilbash Waqf case. This case was decided in 1990 by the Shariat Bench of the Supreme Court of Pakistan. By a majority of three to two, the court reversed the majority decision of the Federal Shariat Court, which had refused to invalidate land reform regulations, on the basis of their repugnancy to the injunctions of Islam. These regulations put a limit on landholding, imposed restrictions on the distribution of land in small segments and provided legal protection to agricultural land tenants. This paper analyses this issue in the historical context of colonial legal history. During the colonial period, modern legislative and judicial institutions along with private property rights for land were introduced in British India.  

