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In a 2004 briefing, Air Force Colonel William Gunn, the first Chief Defense 

Counsel for Military Commissions, is reported to have written the letters V‐U‐C‐A on a 

blackboard to describe the mission of the commissions defense function. In the ensuing years, 

despite a presidential pledge to “restore the Commissions as a legitimate forum for prosecution 

while bringing them in line with the rule of law,”
1
 our mission remains Volatile, Uncertain, 

Complex, and Ambiguous. What follows is an introduction to the through-the-looking-glass V-

U-C-A world of the Guantanamo military commissions from the perspective of the leader
2
 of the 

Military Commissions Defense Organization (MCDO), the organization charged with providing 

defense services to accused facing charges before military commissions.  

While military commissions are a traditional means for trying “unprivileged enemy belligerents,” 

in their current form they are a legal farce. Instead of being a beacon for the rule of law, 

uncertainty and delay have reigned supreme in the commissions since their inception. A military 

judge presiding over the first 9/11 prosecution described it, in a written opinion, as a system “in 

which uncertainty is the norm and where the rules appear random and indiscriminate.”
3
 The 

Military Commissions Act, which cobbles together parts of the court-martial and federal criminal 

systems, has several facially unconstitutional and fundamentally unfair provisions that have yet 

to be fully challenged in federal court.  

Against the background of that legal uncertainty, the repeated delays in ongoing cases have 

captured presidential attention and caused the administration to attempt to change the rules of the 

game midstream. When announcing his half-hearted effort to close Guantanamo this past 

February, President Obama noted that military commissions have “resulted in years of litigation 

without a resolution.”
4
 That delay, however, has resulted from the government’s own conduct 

and — too often — misconduct, including repeatedly, deliberately and egregiously interfering 

with the defense function. Compounding these problems, the defense teams have suffered from a 

chronic shortage of resources, a particularly inexcusable situation given the capital nature and 

unprecedented scope of these cases — which are among the most important criminal cases in 

U.S. history. Meanwhile, the cloud of torture hangs over all the proceedings, directly or 

indirectly affecting virtually every issue that arises. 

The prosecutor at the Nuremberg Tribunals, Justice Robert Jackson, recognized the danger of 

powerful nations unilaterally dispensing justice onto a purported enemy. “We must never forget 

that the record on which we judge these defendants today is the record on which history will 

judge us tomorrow,” Jackson said. “To pass these defendants a poisoned chalice is to put it to our 

own lips as well. We must summon such detachment and intellectual integrity to our task that 

this trial will commend itself to posterity as fulfilling humanity’s aspirations to do justice.”
5
  

In the Guantanamo military commissions, unfortunately, our nation has chosen Justice Jackson’s 

poisoned chalice over its commitment to justice. Despite and in the face of that choice, MCDO 



defense teams have lived up to the highest standards of criminal defense and the legal profession 

by defending the rule of law at every turn of this demanding litigation. The defense bar, the legal 

community, and the nation as a whole can and should be proud of them — I know that I am.   

A Brief History of the Military Commissions 

On Nov. 13, 2001, anticipating the eventual capture of the individuals responsible for the 9/11 

attacks and other enemy combatants in the Afghan war, President George W. Bush issued a 

military order authorizing noncitizens “to be tried for violations of the laws of war and other 

applicable laws by military tribunals.”
6
 Military commissions trace their modern origin in the 

United States to the Mexican-American War, when General Winfield Scott used them as a 

stopgap solution to prosecute his own soldiers to avoid trying them in civilian Mexican courts.
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Thereafter, military commissions were employed in the Civil War and the Philippine 

insurrection, and, most recently prior to President Bush’s order, during and immediately after 

World War II. The origin of the WWII commissions was Ex parte Quirin, the Supreme Court 

case that affirmed the convictions of seven Nazi saboteurs captured by the FBI after landing on 

the shores of Long Island and Florida in 1942. Until Quirin, military commissions adhered to 

court-martial practice, providing the same rights available to charged service members as 

practicable. Quirin broke with that tradition, allowing hearsay and other traditionally 

inadmissible evidence to be heard by the commission and otherwise dispensing with traditional 

constitutional protections.  

Unfortunately, the Bush administration looked to Quirin when establishing the first iteration of 

the Guantanamo military commissions rather than the earlier tradition, and that choice has 

haunted the commissions ever since. The Supreme Court struck down the first commissions 

system in Hamdan v. Rumsfeld, holding that they were not “regularly constituted courts” within 

Common Article 3 of the Geneva Conventions and the Uniform Code of Military Justice in large 

part because of the system’s unjustifiable deviations from regular military practice.  

Congress responded to Hamdan by enacting the Military Commissions Act of 2006 (2006 

MCA). The 2006 MCA continued to include provisions of highly dubious constitutionality — 

such as hearsay provisions that put the burden on the defendant to show that the proffered 

hearsay was unreliable and limiting jurisdiction to aliens — that were significant departures from 

court-martial practice. The so-called “first round” of the 9/11 conspiracy and USS Cole bombing 

charges (along with charges related to the 1998 African Embassy Bombings that were 

subsequently removed to federal court
8
) were brought under the Act. The office was massively 

understaffed at the time — indeed, although these were all capital cases, for most of this period 

there was only one capitally-qualified attorney in the MCDO. To help, the American Civil 

Liberties Union and the National Association of Criminal Defense Lawyers formed the John 

Adams Project, a group of attorneys who partnered with MCDO military counsel to assist in the 

defense. The John Adams Project and other outside counsel who became involved during this 

period remain on the cases today.  

In response to President Obama’s request to fix some of the troubling aspects of the 2006 MCA, 

Congress passed the 2009 MCA. Crucially, along with other improvements, capital accused were 

for the first time in any military system given the same right to at least one counsel “learned in 

applicable law relating to capital cases” that federal capital defendants possess. Problematic 



elements of the law and its implementing regulations remain, however. The 2006 MCA’s 

unconstitutional hearsay provisions were made less unfair, but still not constitutional. The 

Convening Authority, a prosecutorial actor who determines which cases should go to trial and 

whether the government should seek the death penalty, still makes resourcing decisions for the 

MCDO as a whole and for individual defense teams. Commission jurisdiction continues to be 

limited to aliens. The classified evidence rules have been interpreted to allow the prosecution to 

secretly obtain permission from the military judge to secretly destroy critical Brady material. 

While these provisions have been upheld by the commissions’ military judges, whether they hold 

up under eventual review by Article III courts remains to be seen. 

It has not been the statute or its implementing regulations, however, but the government’s 

conduct that has most undermined the commissions’ credibility as a legitimate venue for 

dispensing criminal justice, much less providing justice in cases of this historical importance. 

Whether unilaterally destroying critical Brady material in the name of national security, seizing 

and reviewing attorney-client communications, turning defense team members into FBI 

informants, attempting to unlawfully influence the military judges, classifying the clients’ 

memories and feelings about their torture on the theory that it had been a top secret “means and 

method of intelligence gathering,” or simply botching judicial appointments to the commissions’ 

appellate review court, the failure of the military commissions to date has been a self-inflicted 

wound.  



    



    

The MCDO’s Unique and Challenging Mission 

The MCDO is an extremely diverse organization, employing approximately 200 personnel drawn 

from all four military branches, civilian government employees, and civilian contractors. Trial 

teams are made up of judge advocates, government service civilian attorneys, civilian counsel 

providing pro bono representation, learned counsel, paralegals, intelligence analysts, security 

information officers, investigators, interpreters, mitigation specialists, expert consultants, and 

administrative staff. Our mission statement explains that the MCDO “provides ethical, zealous, 



independent client-based defense services under the Military Commission Act in order to defend 

the Rule of Law and maintain public confidence in the nation’s commitment to equal justice 

under law.” Our work challenging the current Commission process, which is flawed in both 

design and execution, is vital to ensuring the current and any future law of war prosecutions are 

credible. 

While it is accurate to think of the MCDO as the “public defender” for the military commissions, 

the analogy only goes so far. Unlike any civilian defender office in the country, MCDO defense 

teams represent a clientele with a dizzying array of actual and potential conflicts of interest: a 

small number of individuals, all of whom are charged with the same limited group of substantive 

crimes on the basis of conspiratorial liability (eight of the nine active trial-level cases are based 

on the 9/11 attacks or the bombing of the USS Cole); all of whom are alleged to have belonged 

to only two organizations (al Qaeda and the Taliban); many of whom knew and had dealings 

with other clients prior to the alleged commission of the charged crimes; and all of whom are 

detained in conditions that permit contact, communication, and admissions to other, potentially 

cooperating accused clients. This is because the “office conflict” rule that prevents defender 

offices from representing conflicted clients does not apply in military justice systems, including 

the military commissions. As a result of the office structure, I am the professional responsibility 

supervisor of each office attorney (as in other defender offices) even though I am not permitted 

to be a member of their defense team (since I would otherwise face irreconcilable conflicts of 

interest). Defense counsel have handled the complexities of this situation remarkably well, but it 

is a constant challenge.   

The MCDO’s structure is the least of the challenges facing the defense in the military 

commission cases, however. Their legal and factual complexity, the geographic scope of 

investigation and numbers of witnesses, the quantity of discovery (an enormous amount of which 

is classified), the remote location of hearings and clients, the number of victims, and the 

circumstances of accused who were subjected to brutal torture by the U.S. government are all 

unprecedented. The charge sheet in the 9/11 case alleges almost 3,000 victims and overt acts in 

14 different countries. One measure of its scope is the government’s investigation: According to 

the FBI’s website, at least 30 of its foreign offices were involved, with over 4,000 special agents 

and 3,000 professional employees responding to more than 500,000 investigative leads, 

conducting more than 167,000 interviews, and collecting more than 150,000 pieces of evidence. 

Defense investigation has required travel over multiple continents in numerous non-English-

speaking countries, some with governments that are actively hostile to the defense. The other 

pending capital case, of alleged USS Cole bomber Abd al-Nashiri, is almost as wide-ranging. 

The noncapital cases have comparable scope. Nashwan al-Tamir (known as Abd Hadi al-Iraqi in 

the pleadings), alleged to have been a senior leader of al Qaeda, is charged with multiple war 

crimes against United States personnel in Afghanistan over a five-year period, and Majid Kahn 

and Ahmed al Darbi, both of whom have pleaded guilty and are awaiting sentencing, are charged 

as part of the 9/11 and USS Cole bombing conspiracies, respectively.  

In the 9/11 and USS Cole cases, over 2,500 pleadings have been filed. Over 65,000 documents 

comprising more than 550,000 pages have been produced in discovery, along with 14 terabytes 

of electronic discovery in the 9/11 case alone. The most important discovery, virtually all of 



which has not yet been produced, is classified at the highest levels, including the still-classified 

6,700-page Senate Select Committee on Intelligence (SSCI) Report on the Central Intelligence 

Agency’s Detention and Interrogation Program (the so-called “Torture Report”) and the 

6,000,000 underlying government documents on which the Report is based. The clients’ torture 

is at the center of virtually all of the most critical issues facing the defense, yet it is the 

information that the government has fought hardest to keep from disclosing. That fight has only 

just begun in earnest.  

Given the magnitude of its mission, the MCDO has been horrendously underresourced, as the 

Convening Authority and military services have failed to live up to their obligation to provide 

sufficient personnel and funding for a constitutionally adequate defense. This has remained the 

case even though Congress specifically recognized the problem and emphasized the need for 

adequate defense resourcing in the 2009 Act. Predictably, burnout has been a significant problem 

as defense teams have done more with less as their requests for critical resources often are 

ignored for months or receive “interim responses” saying nothing more than that the requests 

remain under consideration. At the moment, at least, there are glimmers of hope that the 

systematic underresourcing may be changing, as the Convening Authority, who recently 

approved my request for additional paralegals, is considering my requests for funding for a 

second learned counsel for each capital case and additional government attorneys, intelligence 

analysts, and investigators for all our active cases. If the defense teams continue to be 

underresourced, the result will be more delays and, down the line, more challenges to the 

fundamental fairness of the proceedings.  

Inability to form an effective attorney-client relationship: The biggest challenge my defense 

teams face is forming and maintaining an effective attorney-client relationship. With few 

exceptions, MCDO clients have a history of being subjected to brutal torture at the hands of the 

U.S. government. The patent unfairness of the system only compounds the difficulties of forming 

a relationship, a situation summed up by one accused who, when asked in 2006 if he would be 

willing to accept a different judge advocate as his counsel, responded, “Same circus, different 

clown.”   

The impact of past torture continues to permeate every aspect of the attorney-client relationship. 

Many detainees continue to lack the necessary medical care appropriate for lengthy periods of 

abuse. While defense team attorneys should be devoting their efforts to case building and 

research, they unfortunately spend a disproportionate amount of time on “care and feeding” of 

the client. Under these difficult conditions — not to mention the obvious inherent cultural and 

language barriers — MCDO defense teams have done a remarkable job building rapport and 

gaining clients’ trust. 

In the meantime, despite the best efforts of our attorneys to win the trust of their clients, the U.S. 

government has repeatedly taken steps that frustrate meaningful attorney-client communications, 

both inside and outside of the courtroom. 

Government interference with the defense function: In the space of three months beginning in 

January 2013, the 9/11 defense teams discovered that an intelligence agency could shut down 

live courtroom proceedings without the knowledge or assent of the judge; that the same agency 



had the ability to listen to courtroom conversations through the microphones placed on defense 

tables; and what had previously been believed to be smoke detectors on the ceiling of attorney-

client meeting rooms were in reality listening devices. During a hearing addressing these issues, 

the cells of all of the accused were searched and privileged attorney-client mail was seized. In 

2014, it was learned that the FBI had convinced a 9/11 defense team member to become a 

confidential informant as part of a criminal investigation of one of the other team members. 

During a February 2015 hearing, one of the 9/11 accused announced that he recognized the court 

interpreter sitting at his defense table from one of the black sites where he was interrogated and 

tortured. These events led to well over a year’s delay in the proceedings while hearings were 

cancelled and court-ordered investigations were conducted. Most recently, the government 

appears to be baiting one of the accused to either attempt to “waive” his entire defense team less 

a single military counsel or to go pro se.  To say the very least, military commissions will have 

no legitimacy as a system of criminal justice until this kind of government interference ends. 

Interminable proceedings: The sheer length of the pretrial process takes its toll on the defense. 

The accused in the 9/11 and USS Cole bombing cases were captured over 12 years ago. They 

were originally charged and referred for trial in 2008. Eight years later, because the MCA did 

away with speedy trial rights for commissions accused, trial in both cases remains years away. 

Attorneys, clients, and victims are not getting any younger. Given the pace of proceedings, it has 

become entirely conceivable that a case will lose key players to illness, retirement, or other 

reasons before the end of trial. 

Meanwhile, the bulk of the legal professionals assigned to military commissions are active duty 

officers and enlisted personnel whose career progressions require them to rotate, even over client 

objection, to other jobs within their career field to remain competitive for promotion. As a result, 

our organization continually loses talented attorneys, paralegals, and investigators, not to 

mention valuable institutional knowledge. Turnover not only hurts case preparation, it 

jeopardizes client relationships, which take years of painstaking work to establish.  

In the face of pressure to leave the MCDO to remain competitive for promotion, some attorneys 

have shown remarkable commitment to their cases and clients by seeking extensions to remain in 

this office. Essentially, these attorneys are choosing their commitment to their clients over 

career, making a sacrifice that deserves recognition from the leaders of the Army, Navy, 

Marines, and Air Force. Put simply, military members should not be forced to make this choice. 

Serving in the military commissions while displaying commitment to see the process through 

should be a qualification for promotion to the next rank. Unfortunately, we know from the 

significant number of MCDO officers who have been “passed over” for promotion that the 

military promotion boards do not appreciate this commitment to defending the rule of law.  

Classified evidence: Classification and security clearance issues have consistently impeded the 

abilities of the defense teams to do their jobs. Most of the evidence in military commissions 

cases relating to the clients’ torture is classified at the high levels. This poses hurdles and 

impediments to the defense presented in no other case. New hires without security clearances 

cannot meet the client or participate in important case preparation until they have undergone a 

lengthy background investigation process that literally takes a year or more to complete. In the 

9/11 case alone, the government has produced 55,000 pages of classified documents, and the 



bulk of the discovery related to the clients’ torture and CIA’s torture program remains 

unproduced. Worse yet, the clients do not have clearances and thus are barred from seeing 

classified discovery or discussing it with their counsel in any detail. This substantially 

complicates counsel’s ability to develop their case, as well as impedes the attorney-client 

relationship. 

Even after obtaining necessary clearances, defense counsel operate in the dark due to a lack of 

adequate classification guidance. Defense counsel are legally bound to handle classified 

information appropriately, yet, for seven years — since charges were originally brought in the 

9/11 case — the government has refused to provide the formal classification guidance required 

by Executive Order. The limited guidance that has been received has been inadequate, resulting 

in “spills” of classified information by members of the prosecution and the defense that cause 

logistical problems, including the temporary seizure of computers, while security personnel 

conduct investigations. Lack of classification guidance also has a chilling effect on defense 

teams, who cannot afford to put their security clearances at risk. 

The overclassification of evidence relating to detainee treatment while in U.S. custody has often 

led to absurd consequences. Because the government long considered client statements about 

their torture to be classified information on “means and methods of intelligence gathering,” all 

words spoken or written were presumed to be top secret unless first reviewed and cleared by 

officials. At one time, if a client told his attorney he wanted a tuna sandwich for lunch, the 

attorney could not share this information with the cashier at Subway without committing a severe 

breach of national security.  

Written communications from clients, too, have historically undergone a lengthy review process 

by government agents to prevent the “spilling” of classified information. Routine, even light-

hearted, conversational communications between attorney and client were treated as top secret. 

In 2012, a letter from MCDO client Muhammad Rahim was held up for two months while 

undergoing security review. After the letter was finally cleared and delivered, the attorney 

discovered that it consisted of two sentences: “LeBron James is a very bad man. He should 

apologize to the city of Cleveland.” 

Counsel now have somewhat more latitude to determine what client statements may actually 

contain classified information. But shifting the burden to attorneys in the face of ambiguous 

government guidance still forces them to operate in a sea of uncertainty. Statements about 

LeBron James and tuna sandwiches are obvious, but borderline cases continue to require counsel 

to make difficult decisions without a safety net.  

Remote location of clients and courtroom: It is imperative to maintain close communications 

with clients in capital cases. The logistics of the commissions make establishing effective and 

meaningful attorney-client communications far more difficult than it should be. Even the most 

routine client visits require travel to Cuba because telephone and electronic communication is 

not allowed, taking attorneys out of the office for a full week at a time due to limited flights to 

and from the island. There are workspaces for attorneys to use in Guantanamo,but that 

workspace, quickly constructed on an abandoned airfield, is too small and not designed for large 



defense teams. Further, the living conditions at Guantanamo, with no potable water, cooking area 

or privacy, are not conducive for the long-term stay that will be required to try these cases. 

Convening Authority interference with MCDO independence: As part of the 2006 MCA, 

Congress established a “Convening Authority” to officially decide who would be charged in 

military commission and which charges they would face, a structure that remains in place under 

the current 2009 Act as well. The concept of a Convening Authority is carried over from modern 

military justice. When a military member is accused of an offense under the UCMJ, a Convening 

Authority, almost always the commander of the accused, may convene a court-martial via a 

special military order, which expires at the conclusion of the court-martial. The Convening 

Authority controls the entirety of the process: what offenses to charge, whether to accept an 

accused’s offer for a plea bargain, which military members to assign to the jury, and finally 

whether to approve the verdict and sentence. At the same time, the Convening Authority acts on 

resourcing requests, including defense funding requests for experts, witnesses, and travel. 

Observers have long criticized the dual role — both prosecutorial and judicial — of the 

Convening Authority. In another context, this inherent conflict of interest would be 

unconstitutional. In the military, however, courts have held it is necessary as a tool of the 

commander to preserve good order and discipline in his unit. The court-martial is a mechanism 

for commanders to maintain a combat-ready fighting unit, and he or she needs to retain control 

over the entirety of the process. It was because of that unique military need that appellate courts 

have held that the dual role of the Convening Authority in the military justice system is 

consistent with due process.
9
  

The problem is that the justification for a Convening Authority in the court-martial process does 

not apply to military commissions. The Convening Authority in military commissions is a 

civilian within the Department of Defense, not a military commander, and Guantanamo detainees 

are not a military unit in which good order, discipline, and combat readiness must be maintained. 

Nevertheless, the Convening Authority structure, with its conflicting prosecutorial, judicial and 

defense funding roles, remains in place in the commissions today. An example of the problem is 

highlighted by the Supreme Court’s recent decision that it was a Due Process violation for a 

District Attorney who had authorized his office to seek the death penalty to later sit as a judge in 

a subsequent appeal of the case.
10

 Yet in the commissions, the Convening Authority not only 

makes the decision whether or not to pursue death, he rules on defense requests to fund 

mitigation experts and other sentencing-related experts, and ultimately has review authority over 

any resulting sentence, including death.   

Currently, the Convening Authority’s Office retains far too much control of the function of the 

military commissions defense counsel even apart from these structural problems. Under the 

governing regulation, it is the Chief Defense Counsel’s responsibility to “supervise all defense 

activities and the efforts of detailed defense counsel and other office personnel [and] ensure 

proper supervision and management of all personnel and resources assigned to the Military 

Commissions Defense Organization,”
11

 while the Convening Authority’s role is limited to 

providing resources for individual defense teams. Nevertheless, the Convening Authority has 

asserted control over the defense well beyond this limited authority. The MCDO, along with the 

Office of the Chief Prosecutor and the Trial Judiciary, is nested within Office of Military 

Commissions for administrative purposes. As a result, the Convening Authority and his staff 



exercise administrative oversight of the military and government employees assigned to the 

MCDO. Worse yet, this administrative model pits prosecution and defense personnel against 

each other for awards, meritorious promotions and other administrative matters. Further, the 

Convening Authority and his staff remain in the approval chain for the MCDO security clearance 

requests, which encroaches on my independence and adds an unnecessary layer of bureaucracy 

that contributes to the delays in obtaining clearances for defense personnel. Similarly, the 

Convening Authority controls the MCDO training and travel budget, and assumes administrative 

roles that are inappropriate given its quasi-adversarial position with respect to the office. These 

functions need to be assigned to the MCDO itself in order to maintain its necessary 

independence.  

 



The Future 

If our government wants the most important criminal cases in American history to be tried by 

military commission, it is essential that the proceedings live up to the highest standards of 

American justice. They have not. Instead, V-U-C-A remains their hallmark. This is a gross 

injustice being done to the individuals charged in the system, but it is also more than that — it is, 

as Justice Jackson recognized, a matter of national security and integrity as well.  

All military service members swear an oath to “support and defend the Constitution of the 

United States against all enemies, foreign and domestic.” That is exactly what MCDO attorneys, 

military and civilian, are doing every day. If our leaders decide to again use military 

commissions in some future armed conflict, the current efforts of our defense teams to change 

the “poisoned chalice” of the Guantanamo military commissions into legitimate and credible 

proceedings are laying the groundwork for a military commission system that fully comports 

with the rule of law and has the respect of the international community. In defending the rule of 

law by fighting for their clients, MCDO personnel are defending the rule of law on behalf of us 

all. I could not be more grateful and proud to lead this organization.  
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Eight years ago this month, this column celebrated the Supreme Court’s important decision in 
Boumediene v. Bush,1 which struck down the provisions of the 2006 Military Commissions Act 
that deprived detainees at Guantanamo of the right to bring habeas corpus petitions.2 While 
noting that the decision offered some hope that the United States would turn the page on its post-
9/11 extra-constitutional excursion, the thrust of the column was to highlight the array of 
travesties that were unfolding in the military commission prosecutions. Based upon what was 
publicly disclosed about those wholly unprecedented and bizarre processes, and undaunted by 
the prospect that outrage might give rise to hyperbole, I offered this observation: “[M]ake no 
mistake about it: the military commission process that is unfolding at Guantanamo is a farce.”3  

Sadly, history has confirmed that this assessment was no exaggeration. It is more than a little sad 
to note that eight long years later, Brigadier General John G. Baker, Chief Defense Counsel for 
the Military Commission Defense Organization (MCDO), also describes the military 
commissions as “a legal farce.”4 In this month’s cover story, General Baker catalogues the litany 
of abuses that more than justify that harsh characterization. Persistent denigration of the defense 
function, pervasive government misconduct, and the perverse obsession with trying to keep 
secret the details of the torture that was inflicted upon the accused — notwithstanding that it is 
the worst-kept secret in the history of the republic — have irreversibly earned the branding as a 
farce. 

Rather than employing the prosecution of alleged enemy combatants as a means to showcase 
America’s commitment to the rule of law, these proceedings are a stain on the nation. The upshot 
of this folly is that America’s enemies are vindicated in their harshest critiques and in the 
assertion that the nation is hypocritical in its purported dedication to human rights and 
constitutional principles. 

There is, however, one aspect of the sorry spectacle at Guantanamo Bay that should be a source 
of pride for every American, as well as for all those who love liberty and who recognize that the 
true greatness of a nation and a people is revealed when times are toughest. The women and men 
who have served the MCDO are heroes for the ages. They are true “champions of liberty.”  

Every lawyer who has worked on the defense against these prosecutions has had to endure 
hardship and indignity that should never be seen in an American legal proceeding. Restricted 
access to clients, inadequate physical facilities and housing arrangements, government intrusion 
on the defense function, and secret intrusion by other governmental agencies are just some of the 
challenges. Additionally, these are also among the most complex and expansive prosecutions 
ever undertaken, with unprecedented volumes of discovery and massive witness lists resulting 
from investigations conducted in dozens of countries. And, of course, by seeking death, these 
prosecutions are geometrically more complex because the ultimate sentence is on the table, 
necessitating a broad mitigation investigation. General Baker’s article provides some of the jaw-
dropping data that puts the challenge into context.5 But the military commission proceedings at 
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Guantanamo have also extracted a heavy toll on the civilian attorneys and service personnel who 
have been detailed to this defense. General Baker compellingly describes the many sacrifices 
endured by the defense teams.6 Notwithstanding the considerable sacrifice, many have chosen 
commitment to their clients over career considerations. And many have indeed lost opportunities 
for promotion because their work in defending the rule of law has not been recognized.  

Political leaders of all stripes are quick to praise the bravery of the nation’s uniformed men and 
women who place themselves in harm’s way to protect national security. And that praise is well-
earned. At the same time, however, we must never lose sight of the fact that bravery can be 
demonstrated in many ways. Those who recognize that the same values for which service men 
and women are prepared to shed blood in the field of combat must also be upheld in a legal 
proceeding display an equally worthy manifestation of bravery. Though largely unrecognized, 
the lawyers who have been fighting for constitutional principles for a decade through the 
representation of some of the most reviled accused persons in U.S. history are role models for 
democracy.  

And, as is patently evident in General Baker’s article, they are led by a fiercely dedicated patriot 
who wears his uniform and the principles for which it stands with dignity and determination. For 
much of the pendency of the military commission proceedings at Guantanamo, there was a 
disparity in the rank of the head of the MCDO and the chief prosecutor. But a little known 
provision of the National Defense Authorization Act of 2014 changed that by requiring 
equivalency in rank.7 This change in law paved the way for the appointment of General John 
Baker. 

While fully recognizing the skill and dedication of General Baker’s predecessors,8 many of 
whom served during the darkest days of these proceedings, in John Baker the MCDO has a 
powerful and persuasive advocate. General Baker’s record of service to the United States of 
America and the defense function is extraordinary. (See the profile of General Baker on page 
19.) His willingness to speak out with pride and determination on behalf of the women and men 
who have upheld the noblest aspirations of the Sixth Amendment under the most difficult of 
circumstances should be an inspiration to all Americans. I can say conclusively that it is an 
inspiration to the defense bar. 

NACDL is honored to publish General Baker’s observations, and proudly dedicates this issue of 
The Champion to each and every defense lawyer, and the support staff of the MCDO, who 
soldier on, day in and day out, year in and year out, fighting every inch of the way in these 
woefully misguided military commission prosecutions to uphold the dignity of our nation. They 
will set an example for the ages of just exactly what it requires to fight for the principles of 
democracy. Their legacy will be the one shining light that endures from this dark chapter in 
American history.  

Notes 

1. Boumediene v. Bush, 128 S. Ct. 2229 (2008). 
2. Norman L. Reimer, Guantanamo: Peering Through the Keyhole at America’s Soul, The 

Champion, July 2008 at 7. 



3. Id. 
4. John G. Baker, Defending the Rule of Law: The Military Commissions Defense 

Organization, The Champion, July 2016 at 18. 
5. Id. 
6. Id. 
7. P.L. 113-66, sec. 1037. Grade of Chief Prosecutor and Chief Defense Counsel in Military 

Commissions Established to Try Individuals Detained at Guantanamo (providing that the 
Chief Defense Counsel and the Chief Prosecutor in the military commissions must be of 
equal grade). 

8. Previous Chief Defense Counsel for MCDO listed in the order that they served: William 
Gunn, Dwight Sullivan, Steven David, Peter Masciola, Jeffrey Colwell, and Karen 
Mayberry. 
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