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One does not adjudicate national survival.
— Paul Kahn?

Before I try to answer the title question, let me begin with two stories, one about a
terrorism trial that happened (in fact is ongoing right now) and one that did not. In November
2008, United States and Pakistani officials reported that Rashid Rauf, a British citizen of
Pakistani descent, was targeted and killed in a missile strike in the North Waziristan region of
Pakistan.® Along with his alleged involvement in other al Qaeda-linked terror plots,* Rauf is
reported to have been the mastermind behind a conspiracy to blow up seven trans-Atlantic
airliners in 2006 using liquid explosives. The plot was foiled when English law enforcement
arrested some of his co-conspirators® and Rauf himself was arrested by Pakistani authorities.
Shortly thereafter he escaped to North Waziristan, where he was reported killed.

Whatever the process that led to the decision to target Rauf, it was not judicial. Rather, it
was presumably based on the types of intelligence-gathering and tactical considerations that
have always been relied upon by officials responsible for formulating military strategy against
enemies of the United States generally and al-Qaeda in particular. Needless to say, Rauf was not
given the opportunity to contest this intelligence, nor did he have the right to be heard in his
defense or any of the other procedural rights we associate with American criminal law.® Due
process — in the conventional sense, at least — played no part in the state’s decision to kill him.

Contrast Rauf’s story with the story of Khalid Sheikh Mohammad. Mohammad is
alleged to have been the mastermind behind the attacks of September 11, 2001 (“9/11"). Similar

to Rauf’s airline plot, he allegedly conspired with others to commandeer airliners and use them



to cause the death of Americans. Unlike Rauf’s plot, however, his conspiracy came to fruition in
the attacks on the World Trade Towers and Pentagon in which almost 3000 people died.

In response to 9/11, the United States made the decision to kill the perpetrator; in
response to the Trans-Atlantic airline plot, it reportedly made the same decision. Rauf is dead,;
Mohammad remains alive, awaiting trial. By every measure of American criminal justice, the
situation ought to be reversed: if Mohammad is in fact guilty of planning the 9/11 attacks (as he
has publicly declared), he is the more culpable of the two, and the one who the state is morally
and legally justified in killing.” Only Mohammad, however, has been afforded due process
rights that continue to keep him alive — 15 years after 9/11 — at least until the government obtains
a death sentence against him that stands up on appeal.

The parallel stories of Rauf and Mohammad illustrate one of the paradoxes that inhabit
the concept of a “terrorism trial.” “Terrorism” is a federal crime subject to trial in United States
courts. By specific definition in the United States Code and by general usage, “terrorism” is
also, however, the use of violence to make a government perform some act or refrain from
performing some act, up to and including its abdication of power. As such, it poses a direct
threat to that government’s sovereign prerogatives and national security. Terrorism may
therefore be a crime, an act of war, or both. As Rauf and Mohammad’s stories show, which way
a particular terrorist act is characterized has dramatic consequences for the nature of the state’s
response to that act as well as the terrorist.

This dichotomy caused fewer practical and conceptual problems when the power to
attack a nation’s sovereign interests was limited to other sovereigns. As is well-known (and

well-illustrated by the 9/11 attacks), however, the differences between criminal acts committed
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by individuals and acts of war have become increasingly difficult to discern in some cases. At
the same time, the legal distinctions between the two state responses — law-enforcement or force-
of-arms? — have become less clear-cut as well. The consequences of these changes have been
far-reaching and sometimes jarring. Without these new realities, for example, President
Obama’s decision to dispatch the nation’s chief law enforcement officer, Attorney General Eric
Holder, to a law school to defend the practice of targeted missile-strike killing as a matter of
constitutional due process would have appeared even odder (and more ironic) than it did to many
people at the time.® That was four years ago; today the “legalization” of national security is even
more taken for granted as the theory and practice of warfare becomes ever more consumed with
the Constitution and international humanitarian and human rights law. With these changes,
moreover, complimentary questions can also be asked about the other side of the (dimming) line
between war and legal process. In particular, does General Holder’s core assertion — that
“Iw]here national security operations are at stake, due process takes into account the realities of
combat™® — also now apply in criminal trials? Should it?

Against this background, and by way of beginning to answer the title question, | would
like to propose two theses about the relationship of terrorism trials to the prevailing theoretical
model of state sovereignty.

1. First thesis: The received (post-Westphalian) concept of sovereignty is constituted
along two different axes of state action, what I’ll call the “national security paradigm” and the
“justice paradigm.” In the early-modern terminology of sovereignty, these axes represent the
two roles of the Prince: the Prince as protector of the people and the Prince as giver of the laws.

In principle at least, the two roles appear independent — a dictatorship can maintain a powerful
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military and arbitrarily deprive its citizens of rights at home, while a democracy may put its
ability to defend itself in the hands of other states while following the rule of law in its domestic
sphere. Indeed, in their classical formulations these sovereign functions are mutually indifferent
to each other’s fundamental purposes, and thus in extreme cases can come into irresolvable
conflict. On one hand, in Paul Kahn’s words, “[o]ne does not adjudicate national survival™® — at
the end of the day, sovereign existence takes primacy over law. (“The Constitution is not a
suicide pact” expresses the same thought.) On the other side, nothing in the basic principle of
legality — the requirement of treating like cases alike — allows special treatment for one party
over another, even if that party is oneself (or one’s country), and even if deciding the case for the
other party means ruin for oneself. The maxim fiat justitia ruat caelum (“let justice be done
though the heavens fall”) is inscribed over more than a few courthouse doors.

Despite their mutual indifference, it turns out that the paradigms are not simply
independent functions. Rather, like mathematical axes, they also intersect, while together
determining every point in the field of sovereign action. My first thesis is that terrorism trials
are privileged exemplars of the friction generated by the two interlocking paradigms, which is
today reaching its apotheosis in the institution of the military commission. Military
commissions are both and neither trials aimed at justice and instruments of warfare,'* and, as
such, demonstrate more clearly than any other state action the simultaneous inextricability and
incompatibility of the two paradigms.

2. Second thesis: The principle that cuts across the national security and justice
paradigms — the principle that is the common source of their conflict and their co-dependence,

and that indeed is the defining element of sovereignty as such — is the sovereign’s right to death.
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By that | mean the political state’s right to Kill its enemies and compel its citizens to sacrifice
their own lives if necessary to defend its own continued existence (the right of conscription), and
its right to take the life of individuals who offend against its domestic laws (the right to impose
capital punishment).?? Death is thus both the criminal punishment par excellence, imposed as a
matter of just desert, and the final resort of the state against the existential threat posed by its
enemies, without regard to justice or desert.

In that sense, to the extent that the “terrorist” represents the criminal who threatens the
sovereign’s existence or prerogatives — and this has been the sine qua non of the crime — every
terrorism trial is a capital trial, in principle if not always in fact. More pointedly, every terrorism
trial has about it the whiff of a “national security operation” in which justice will always take
second place to raw sovereign interest — a problem that goes beyond passive indifference to legal
rights, because the same sovereign is also the defendant’s active adversary in the trial.*®

At the same time and in a complimentary fashion (this is a speculative question I raise in
conclusion), given the intersection of the paradigms in the sovereign’s right to death, and taking
seriously General Holder’s suggestion that “[w]here national security operations are at stake, due
process takes into account the realities of combat,” one can also ask whether warfare can ever,
even in principle, take place without carrying within itself normative standards that could
potentially serve as the basis for legal judgment or self-judgment. If so, then far from silent
enim leges inter arma,* every act of war would also share something, however vestigial, with

the stakes of a capital trial.”®
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