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General Remarks — The Creation and
Jurisdiction of the ad hoc Tribunals

On 22 February 1993, the United Nations Security Council expressed its ‘grave
alarm at continuing reports of widespread violations of international humanitarian
law’ in the territory of the former Yugoslavia.! Determined to put an end to such
crimes, to bring peace and stability back to the region and with a view to punish-
ing those responsible, the Security Council took the unprecedented step of setting
up an international criminal tribunal pursuant to Chapter VII of the Charter of
the United Nations. The Tribunal thus created was given the authority to pros-
ecute and judge serious violations of international humanitarian law committed
on the territory of the former Yugoslavia since 1991. Grave breaches of the Geneva
Conventions of 1949, other serious violations of the laws or customs of war, geno-
cide, and crimes against humanity were all crimes which came wichin its jurisdic-
tion. The Statute of the ‘International Criminal Tribunal for the Prosecution of
Persons Responsible for Serious Violations of International Humanitarian Law
Committed in the Territory of the Former Yugoslavia since 19917, or ICTY, was
drafted to provide jurisdiction over any of the above caregories of crimes commit-
ted anywhere on the territory of the former Socialist Federal Republic of
Yugoslavia, including its land surface, airspace, and territorial waters since 1991.2
And although the jurisdiction of the International Tribunal and that of domestic
courts were to be concurrent, the former was given primacy over the latter.3

At the time, it was hoped that the establishment of the Tribunal, and the
punishment of such crimes, could contribute to the restoration of peace and
stability in the region, all other measures having failed. Unfortunately, che
establishment of the ICTY did not stem the flow of very serious violations of
humanitarian law in the former Yugoslavia. Nor does it seem to have stopped it

I Security Council Resolution 808 (1993), UN Doc. S/RES/808 (22 February 1993); Security
Council Resolution 827 (1993), UN Doc. S/RES/827 (25 May 1993).

2 See Article 8 and Article 1 of the ICTY Statute. The argument of the Defence in the Ojdunic case
thar the jurisdiction jatione temporis of the ICTY did not extend to the events that took place in
Kosovo in 1998 was rejected by the Trial Chamber and by the Appeals Chamber (see Milutinovié
Kosovo Jurisdiction Decision). See also Seielj Vojvodina Decision, pars 15 and 17 concerning Seselj’s
challenge to the ex post fircto nature of the Tribunal in relation to the crimes charged against him.

5 Article 9 of the I[CTY Statute.
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anywhere else, for that matter, least of all in Rwanda where, in 1994, atrocities on
a scale not witnessed for half a century were carried out in the course of a few
months.4 On 8 November 1994, the Security Council once again seized itself
of the marter and decided to establish an international tribunal for the purpose of
prosecuting persons responsible for genocide and other serious violations of
humanitarian law in Rwanda in 1994.5 The Statute of the International Criminal
Tribunal for Rwanda (ICTR) provides for a subject-matter jurisdiction which,
apart from slight nuances, is essentially similar to that of the [CTY.6 Its jurisdic-
tion ratione temporis and ratione loci is concerned with crimes committed in
Rwanda or neighbouring states between 1 January 1994 and 31 December 1994.7
As had been the case with the ICTY, the Rwanda Tribunal was given primacy over
domestic courts in relation to the crimes within its jurisdiction.®

Ratione personae, the jurisdiction of both Tribunals is limited to natural persons
and excludes any official privileges or state immunides that such persons might
otherwise have enjoyed before domestic courts (Articles 7(2) and 6(2) of the
ICTY and ICTR Statutes). The individual criminal responsibility of any indi-
vidual who was sufficiently involved in the commission of a statutory crime might
be engaged if he ‘directly’ took part in the planning, instigating, ordering, com-
mitting, or otherwisc aiding and abetting of any of those crimes (Articles 7(1) and
6(1) of the Statutes) or if he was the commander of those who committed such
crimes (Articles 7(3) and 6(3) of the Statutes).?

4 There is a wealth of licerature on the events in Rwanda. Only a few books are mentioned here as
examples of the many publications on the subject: P. Gourevitch, We Wish to Inform You that
Tomorrow We Will Be Killed with Our Families (New York: Farrar, Straus & Giroux, 2000);
G. Prunier, The Rwanda Crisis: History of a Genocide {New York: Columbia University Press, 1995);
Y. Mukagasana and A. Kazinierakis, Les Blessures du silence (Arles: Actes Sud, 2001).

5 Security Council Resolution 955 (1994), UN Doc. S/RES/955 (8 November 1994). The
resolution expresses the Security Council’s ‘grave concern at the reports indicating that genocide and
other systematic, widespread and flagrant violations of international humanitarian law have been
committed in Rwanda’.

¢ The Commission of Experts for Rwanca in its Final Report had suggested that the JCTY should
simply expand its jurisdiction to include crimes com mitted in Rwanda (Final Report of the
Commission of Experts established pursuant to Security Council Resolution 935 (1994),
§/1994/1405 (3 December 1993), (Final Report of the Commission of Experts for Rwanda),
par 179; Preliminary Report of the Independent Commission of Experts established in accordance
with Security Council Resolution 935 (1994), $/1994/1125 (1 October 1994), (‘Preliminary Report
of the Commission of Experts for Rwanda’), par 139). Although this solution was eventually rejected,
and a distinet ad hoc Tribunal for Rwanda was set up, the two Tribunals are closely interconnected in
various manners. For instance, the judges that make up the Appeals Chamber are the same in both
Tribunals and, until Seprember 2003, the Tribunals had a common Prosecutor.

7 Article 7 of the ICTR Statute. Concerning the scope of the jurisdiction ratione temporis of the
ICTR, see, however, Nahimana Trial Judgment, par 1044, where the ‘Irial Chamber held that acts of
conspiracy (to commit genocide) which had occurred prior to 1994, but which may be shown to have
resulted in the commission of genocide in 1994, would come within the Tribunal’s jurisdiction.

8 Article 7 of the ICTR Stature.

9 See generally Part V below. For the purpose of this book, perpetrators and accused persons will
generally be referred to in the masculine form. Tradidonally, perpetrators of mass atrocities have been
overwhelmingly male; two female accused (Biljana Plavsic¢ at che ICTY and Pauline Nyiramasuhuko
at the ICTR) have so far appeared before the ad hoc Tribunals.
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Subject-Matter Jurisdiction and
Applicable Law — Customary International
Law and Treaty Law?

2.1 ICTY 5
2.2 ICTR 10

The Statutes of the ad hac Tribunals contain not much more than the skeletons of
the crimes that are within cheir jurisdictions. The definitions of those crimes and
the application of the law of international crimes in general, thercfore, call for
further refinements to be made by the Court which has been entrusted by the
Security Council with the task of applying the Statute whilst ensuring that it was
not thereby legislating new international law.* The first problem to confront the
Tribunals has related to the body of law which their Chambers must apply to
determine the elements of those statutory crimes under international law as well
as their very existence as international criminal offences.

2.1 ICTY

The Statute of the Yugoslav Tribunal does not expressly provide for the body of
law which the court is ro apply to determine the scope of its jurisdiction rarione
materiae and to define the crimes which come within that jurisdiction. In his
Report to the Security Council accompanying the proposed Statute of the
Tribunal, the Secretary-General of the United Nations had made it clear, however,
that the Tribunal was expected to apply ‘rules of international humanitarian
law which are beyond any doubt part of customary law’ when making that
jurisdictional determination.? In effect, judges in The Hague were told to satisfy

! Report of the Seerctary-General (ICTY), par 29.
2 Report of the Sceretary-General (ICTY), par 34. Sce also L. D. Johnson, “Ten Years Later:

Reflections on the Drafting’, 2(2) journal of International Criminal Justice 368, 370 (June 2004): ‘As
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themselves that the crimes with which an accused had been charged were crimes
under customary international law at the time when they were committed, that is,
that the relevant acts were both recognized as criminal under customary inter-
national law and that they were sufficiently defined under that body of law.?

Consistent with that general directive, the Appeals Chamber made it clear on
several occasions that the subject-matter jurisdiction of the Tribunal needed ro be
based ‘on firm foundations of customary law’é and that Chambers of the ICTY
were bound to apply,® ratione materiac and ratione personae, customary inter-
national law:®

{TThe Tribunal only has jurisdiction over a listed crime [in the Statuce] if chat crime was
recognised as such under customary international law at the time it was allegedly committed.
The scope of the Tribunal’s jurisdiction ratione materiae may therefore be said to be derer-
mined both by the Statute, insofar as it sets our the jurisdictional framework of the
International Tribunal, and by customary international law, insofar as the Tribunal’s power
to convictan accused of any crime listed in the Statute depends on its existence gua custom

at the time this crime was allegedly committed.”

In other words, the Internacional Tribunal for the former Yugoslavia does not
have jurisdiction over violations of treaty law or violations of domestic law unless

the [Security] Council was, for the first (and as far as anyone knew, for the only) time, establishing as
a binding enforcement measure a judicial organ, having the power to sentence individuals to
imprisonment, it was chought prudent, in spite of tempration, not to use the occasion to advocate
“progessive” interpretations, clarifications or additions, but rather to stick as much as possible to
what was incontrovertibly customary international law.” At the time of the drafting of the ICTY
Statute, Mr Larry Johnson was Principal Legal Officer, Office of the Legal Counsel, United Nations.

3 See Vasiljevi¢ Ivial Judgment, par 202 (‘If customary international law does not provide for a
sufficiently precise definition of a crime listed in the Sracute, the Trial Chamber would have no choice
but to refrain from exercising its jurisdiction over it, regardless of the fact that the crime s listed asa
punishable offence in the Stature. This is so because, to borrow the language of a US military rribunal
in Nuremberg, anything contained in the stacute of the court in excess of existing customary inter-
national law would be a utilisation of power and not of law’) and Kordié and Cerkez Articles 2 and
Jurisdiction Decision, par 20 (“The Trial Chamber agrees that the principle of legality is the under-
ving principle that should be relied on ro assess the subject-matter jurisdiction of the International
Tribunal, and that the International Tribunal only has jurisdiction over offences that constituted
crimes under customary international law ar the time the alleged offences were commitred.’). See also
R. Zacklin, ‘Some Major Problems in the Drafting of the ICTY Statute’, 2(2) Journal of Iuternational
Criminal Justice 361, 363 (June 2004).

i Sce, in particular, HadZihasaovic Command Responsibility Appeal Decision, par 55 (see also
ibid., pars 35, 44—40). Sec also Ojdanic Joint Criminal Enterprise Decision, par 9; Blaski¢ Appeal
Judgement, pars 110, 139, and 141.

5 According to the Aleksousti jurisprudence, Trial Chambers are bound by the decisions of the
Appeals Chamber (Aleksovsks Appeal Judgment, par 1 13).

6 See, gcncx‘nl])‘, Hadsihasanovié Command Responsibility Appcnl Decision, pars 12, 35, 4446,
and 55; Ojdani¢ Joint Criminal Enterprise Decision, pars 9-10; Blaski¢ Appeal Judgment, par 141,
See also, concerning the definition of the crime of\gcnocidc, Kistié Appeal Judgment, par 224.

7 Ojdani¢ Joint Criminal Enterprise Declsion, par 9 (footnotes omitted). See also Kordié and Cerkez
Articles 2 and 3 Jurisdiction, par 20: “The Trial Chamber agrees that he principle of legality is the
underlying principle that should be relied on to assess the subject-matter jurisdiction of the International
Tribunal, and that the [nternational Tribunal only has jurisdiction over offences that constituted crimes
under customary international law at the time the alleged offences were committed.”

)
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those conventional or national prohibitions have additionally become part of
customary international law.® In a number of obiter dicta, however, Chambers of
the Tribunal had hinted at — burt had never actually acted upon — the possibility
that it could, under certain circumstances, have recourse to treaty law (in particular,
to the Geneva Conventions and their Additional Protocols) and could basc a
conviction upon such a conventonal, rather than on a customary, basis.”

Only on one occasion (in the Galié Judgment of 5 December 2003) has a Trial
Chamber relied upon a treaty to anchor its jurisdiction over a particular type of
conduct. In this case, Trial Chamber I convicted Stanislav Gali¢ for, inter alia,
‘cerror’ and ‘atracks on civilians’, based on Additional Protocol I of the Geneva
Conventions.'¢ In so doing, the Trial Chamber not only set aside the direction of
the Secrerary-General of the United Nations that the Tribunal should only apply
those rules which are beyond any doubt part of customary law, but it also
discarded the binding jurispradence of the Appeals Chamber mentioned
above which requires tha its jurisdiction be grounded ‘on firm foundacions of
customary law’.'!

Theorerically, a trecaty could very well provide, explicitly or even perhaps
i .

) ]
implicidy, that a particular conduct should be regarded as criminal. The Statute o

S

the International Criminal Court is a perfect example of the availability of such a

mechanism. It is also true that a treatry provision might be self-execuding
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ion of

s A good illustration of that point miay be found in the Smuge Appeals Charaber deci
22 November 2002 inwhich the Appeals Chamber made ic clear char the basis upon which the accused
had been charged with ‘attacks on civilians’, and could be convicted thereupon, was not the
provisions of the Additional Provocols to the Geneva Conventions which provide for the prohibition
against ateacks on civilians and civilian objects, but consisted of these principles embedded in those

provisions as found in customary law (Strugar Jurisdicdon Decision, pars 10, 13, and 14). See also
Vasiljevié 1rial Judgmene, par 198, which provides chat Each Trial Chamber is thus oblizged to ensun
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concerned. Bven more explicitly, it may be that the state parties to the treary have
enacred domestic legislation criminalizing the conduct in the relevant treaty, as
has been the case in numerous state parties to the International Criminal Court.'?

The problem as far as the ad hoc Tribunals are concerned is that, with the excep-
tion perhaps of the Genocide Convention, none of the instruments which they
could apply in relation to their subject-matter jurisdiction may be said to provide
for international crimes. Firse, thug is no mtematlonal treaty which could
arguably be said to provide for the criminalization of crimes against humaniry.
Concerning war crimes, 1t must be noted that neither the Geneva Conventions,
nor their Additional Protocols may serve — nor were they ever meant to serve — as a
basis for a criminal conviction.! As noted by the International Committee of the
Red Cross in its Commentary to the Geneva Conventions, ‘[a]ll international
Conventions, including this one [i.e. Geneva Convention IV], are primarily the
affair of Governments. Governments discuss them and sign them. and it is based

Y14

upon Governments that the duty of applying them devolves.™ The Geneva

Conventions and their Additional Protocols are international treaties and as such,
in principle, are binding on states only.'> Even if it were accepted that some of
their provisions might be self-executing and would therefore apply to individuals
qua treaty, none of those provisions, not even their grave breaches sections, were
ever meant to be regarded per se as an international criminal code the breach of
which could entail individual criminal responsibility directly under the treaty
regime. When it had been suggested by the Soviet delegate during the negodation
of the Geneva Conventions to replace the expression ‘breaches’ in the ‘grave
breaches” phrase with the expression ‘crimes’, it was pointed out to him that:

ai act only becomes a crime when this act is made punishable by a penal law. The
Conference is not making international penal law but is undertaking to inserc in the
national penal laws certain acts enumerated as grave breaches of the Convention, which

will become crimes when they have been inserted in the national penal laws.1¢

12 See, for example, the amendments to the Australian Criminal Code Act 1995 (Cth) made by
the International Criminal Court (Consequential Amendments) Act 2002 (Cih), which added
offences under the categorices o fgcnuddc, crimes against humanity, and war crimes to the Australian
Criminal Code.

13 At the end of the regotiations, all delegates were reminded that the Oiplomatic Conference

which led o the adoption of the Conventions ‘is not here to work out international penal law. Bodies
far more competent chan we are have tried o do it for years’ (Fourth Report drawn up by the Special
‘omiittee of the Joint Commiirtee, 12 July 1949, Final Record of Diplomade Conference 1,
ion B, p 1135).

14 See J. Pictet (gen. ed.), Commentary, Geneva Convention Relative ro the Proteciion ()r“(jiz///'//z,
xmm/\, Convention IV (Geneva: ICRC, 1960), ), p 26 CICRC, Commentary ro Geneva Convention IV")

The Preamble of Additional Protocol T makes it clear, for instance, that this instrument is

dircctcd to and binding upon ‘the High Contracting Parties, 1¢, states parnes to this treaty .
According to the Commentary of the ICRC, *[this unquestionably refers to the States for which
these weaties are in force in accordance with their relevant provisio‘ls C. Pilloud er al (eds.),
Commentary on the Additional Protocols of Conventions 8 June 1977 to the Geneva of 12 August 1949
((Geneva: ICRC, 1987), (ICRC, Commentary to the Additional Protocols’).

16 Fourth Report drawn up by the Specia: (‘ommiuee of the Joint Commitree, 12 July 1949, Final
Fecore of Diplomatic Conference I, Section B, p 115,
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This is not to say that a number of provisions contained in the four Geneva
Conventions or their Additional Protocols may not have become criminal
offences under customary international law as indeed many have. But that is not
the same as suggesting (as the Trial Chamber did in the Galié case) that, regardless
of its crystallization under customary international law, the treaty itse/f may form
che basis of a criminal conviction. Those instruments were never meant to and
cannot do so conceprually as they are not binding gua treaty upon individuals, but
()Illy UPOI] Signﬁtory states.

What the Gali¢ Trial Chamber appears to have done is to mix up two different
issues, as the Nuremberg Tribunal had done in relation to the crime of aggression,
and 1o equate two levels of international prohibitions: illegality and criminalicy.
Because a particular conduct is prohibited under a treaty provision, its breach does
not necessarily (and generally does not) entail individual criminal responsibility
for the perpetrator for in fact, and as alrcady pointed out, not every illegal act is
criminal, Most of them are not. The fact that two or more states have agreed to
render a certain acr illegal berween them, and that a breach by one of them would

Ve

render that state liable to pay compensation does not mean that those states h
decided to render such violation a crime entailing the individual criminal liability
of the actual perpetrator of the act.'” From che point of view of the indwmu(ﬂ,
‘4 finding to the effect that a given norm is binding upon a siate — gua custorn or
treaty law — does not entail that its breach may also engage the criminal liability of
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international law has, thus

In sum, but for this one apparently misguided exception, the ICTY has con-

far, been recognized as international crimes.

stantly and consistently relied upon customary internarional law o determine the
scope and the nature of its subject-matter jurisdiction.
International
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however, some of the findings of the ad hoc Tribunals as to the state of customary
law might already be outdated. Findings of the ad hoc Tribunals that a particular
principle or a particular crime (or elements of a crime) is or is not part of custom-
ary international law must therefore be considered in light of the timeframe in
relation to which such findings were made.

2.2 ICTR

On the face of it, the subject-matter jurisdiction of the ICTR appears to have been
defined more expansively than that of the ICTY. In his Report, the Secretary-
General of the United Nations wrore that the Security Council had drawn the
subject-matter jurisdiction of the Rwanda Tribunal more broadly than it had for
the ICTY by including not only violations of customary international law bur also

certain violations of treaties:2°

[T]he Security Council has elected to tuke a more expansive approach to the choice of the
applicable law than the one underlying the statute of the Yugoslav Tribunal, and included
within the subject-marter jurisdiction of the Rwanda Tribunal international instruments
regardless of whether they were considered part of customary international law or whether
they have customaiily entailed individual criminal responsibility of the perpetrator of the
crime. Article 4 of the [ICTR] statute, accordingly, includes violarions of Additional
Protocol 11, which, as a whole, has not yet been universally recognized as part of customary

international law . . .].

T

t is not towally clear whether that position intentionally departed from thar
adopred by the ICTY or whether it was, as one author has suggested, ‘an uninten-
dional distincdon’ 2! Based on the Secrerary-Generals statement, however, a
number of Trial Chambers have suggested that the ICTRs jurisdiction watione
muateriae was defined more broadly than that of the ICTY and that the Rwanda
| ]

Tribunal was therefore empowered to apply both customary internationat law and

rreary law, insofar as it was binding in | wanda at the relevant time.2? Most of

those Chambers, however, when defining a particular crime or when determining
its content did not limit the scope of their considerations to those treaties on
which they claimed they could rely to base their jurisdiction. The Chambers often

failed to make it clear what body of law they were in factapplying to determine the

scope of their jurisdiction.

20 Comprehensive Report of the Secretary-General on Practical Arrangements for the Effective
Funcdoning of the International Tribunal for Rwanda, Recommending Arusha as the Seat of the
Tribunal, UN Doc. 5/1995/134 (13 February 1995), par 12.

21 M. C. Bassiouni and P Manikas, 7he Law of the Internarional Criminal Tribunal for the Former
Virgoslavia (Irvington-on-1 ludson: Transnational Publishers, 1996), p 458.

22 See, c.g. Akayest Trial Judgment, pars 604-607: Kayishenu and Ruzindana Trial Judgment, pars
156-158, 597-598; Musema Trial Judgment, par 242: Seinanza Trial Judgment, par 353.
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By contrast, on those few occasions where it discussed that issue, the Appeals
Chamber has hinted that the I[CTR too should be applying customary law to its
jurisdiction ratione materige. In the Celebiéi case, for instance, the Appeals
Chamber pointed out that the Security Council, when establishing the ICTR,
‘was not creating new law but was snrer alia codifying existing customary rules for
the purposes of the jurisdiction of the ICTR’.2% Also, the Appeals Chamber of the
ICTR made it clear that it would be both ‘unnecessary and unfair’ to hold an
accused person responsible in relation to a conduct which was not clearly defined
under international criminal law.24 Such definitions might be found in certain
treaties, but very few would be of sufficient clarity.

There are, in fact, good reasons why the ICTR should also be applying custom:
first, treaties are, in princip]e, binding upon states, not individuals, and the ICTR
must determine what rules are applicable to individuals, not states. As noted
above, the fact that a treaty might have been breached is not yet sufficient to con-
clude that an international crime has been committed. Even if the ICTR were per-
mitted to rely upon treaties to determine the contours of a particular prohibiced
conduct, it would still have to establish that the violation of that provision entails
individual criminal responsibility under international law. And as noted above, at
the time relevant to the Tribunal’s jurisdiction, and insofar as Rwanda is con-
cerned, there was no treaty applicable that provided for the criminalization of
either war crimes or crimes against humanity. Secondly, where treaties regulating
certain conduct do exist (as in the case of the Geneva Conventions of 1949), they
might be so outdated in some respects that their application in the circumstances
of contemporary conflicts would sometimes be all bur impossible. [n contrast, by
relying upon customary international law, judges arc able to take into considera-
tion the gradual evolution of contemporary laws of armed conflice without
departing from the politically potent legalism necessary to the legitimacy of the
Tribunals.?s Thirdly, treaties might exist in relation to some, bur not all of the
crimes provided for in the Statute of the ICTR, and where no treaty exists in
relation to a particular crime, the Tribunal would generally have no choice but to
rely on customary law. Thus, for instance, there is no convention relating to the
definition and elements of crimes against humanity and the ICTR may turn
nowhere other than custom for its definitions. Finally, applying customary incer-
national law at the ICTR would promote a degree of homogeneity in the jurispru-
dence of both ad hoc Tribunals in relation to the definitions of international
crimes and would prevent the injustice that might result from two ICTR Tiial
Chambers which could apply different bodies of law (sometimes treaties, some-
times custom) to different accused who have been charged with the same crimes.

23 Celebidi Appeal Judgment, par 170. 2 Bagilishema Appeal Judgment, par 34.
25 See T. Meron, ‘The Conunuing Role of Custom in the Formation of International
Humanirarian Law’, 90 American Journal of International Law (AJIL) 238, 247 (1996).
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The fact that the law applied by the ad hoc Tribunals is more than mere
statutory law gives their pronouncements particular authority and resonance
outside of The Hague and Arusha courtrooms. And it may persuade other courts,

not least the ICC, to regard their legal findings, if not as precedents, at least as

important jurisprudential guideposts.?¢

26 "T'he existence and jurisprudence of the ad hoc Tribunals already appears o have had an essential
de-inhibiting function with national courts by showing them that crimes such as genocide or crimes
against humanity exist in law and that they can be sanctioned in courts. Tt is significant thac a dispro-
portionate number of cases recently taken on by domestic courts relating to international crimes
(in countrics such as Swirzerland, Germany, Belgium, or France) are dealing with violations of
humanitarian law which occurred in the very places for which ad hoc Tribunals have been set up
(namely, the former Yugpslavia and Rwanda), rather than in relation to any of the many other places
where such violations are occurring daily. It is also signiﬁcam that, when doing so, domestic courts
have relied so heavily, almost religiously, on the law developed by these two Tribunals. See, inser alia,
in Switzerland, Niyonteze, Tribunal Militaire d’Appel 1A, judgment of 26 May 2000 (www.icrc.org/
ihl-nat.nsf); Niyonteze, Tribunal Militaire de Cassation, judgment of 27 April 2001 (www.icrc.org/
ihl-nac.nsf); 7 re G, Tribunal Militaire de Division 1, decision of 18 April 1997 (www. cicr.org/ ihl-
nat). In Germany, see Jorgic, Djaji¢, Sokolovié and Kusli¢ cases (for references and discussions of these
cases, see K. Ambos and S. Wirth, ‘Genocide and War Crimes in the Former Yugoslavia Before
German Criminal Courts’, in H. Fischer, C. Kress, and R. Liider (eds.), fnternational and National
Prosecution of Crimes wneler Internarional Law: Current Developments (Berlin: Berlin Verlag, 2001), pp 769
¢t seq.). In Belgium, sce Cour d’Assise de Parrondissement administrative de I’)ruxcUC5~Capit:ﬂc
(heep:/ fwww.asf.be/ AssisesRwa nda2/fr/fr_VERDICT _verdict.htm).

3

Identifying Customary International Law
and the Role of Judges in the

Customary Process

Penetrating ‘les ténebres du droit coutumier’® and identifying customary rules in
the field of international criminal law is a truly daunting task, particularly as most
instances of state practice will occur ‘in juridical outer space™ and out of judicial
sight:?

When attempring to ascertain State practice with a view to establishing the existence of a
customary rule or a general principle, it is difficult, if not impossible, to pinpoint the actual
behaviour of the troops in the field for the purpose of establishing whether they in fact
comply with, or disregard, certain standards of behaviour. This examination is rendered
extremely difficult by the fact that not only is access o the theatre of military operations
normally refused to independent observers (often even to the ICRC) but information on
the actual conduct of hostilities is wichheld by the parties to the conflic; what is worse,
often recourse is had to misinformacion with a view to misleading the enemy as well as
public opinion and foreign Governments. In appraising the formation of cuscomary rules
or general principles one should therefore be aware that, on account of the inherent nature
of this subiect-matrer, reliance must primarily be placed on such clements as ofhicial
pronouncements of States, military manuals and judicial decisions.

Locating opinio juris will be no casier than identifying state practice. Even
where the Tribunal is satisfied that a particular prohibition exists under customary
international law, it must still establish thar chis prohibition applies to individuals
(and not only to states), that the standard thac it sets out is sufficiently foreseeable
and accessible to meet the requirements of the principle of legality, and char
the breach of that prohibition entails individual criminal responsibility under
customary international law.

U V. Pella, La Guerre-Crime et les criminels de guerre: Réflexions sur la justice pénale fnternationale
(Neuchirel: Editions de la Baconnitre, 1949), p 82.

2 D. Luban, Legal Modernism (Ann Arbor: University of Michigan Press, 1997), p 335.

3 Tadi¢ Jurisdiction Decision, par 99.

4 In the jurisprudence of the Tribunzls, opinio juris systematically plays the dominant role (see,
e.g. Kupreikié Trial Judgment, par 527). State practice often operates more as a way of explaining or
justifying the ﬁnding of the court that a norm is indeed customary, rather than for that pracrice to
constitute the rule. Customary rules in international criminal law have thercfore emerged even where
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Wars have taditionally been unique opportunities for all sorts of egregious
;
ful

criminal conducts as they foster an environment in which ‘the powerful do what

they will, and the poor suffer what they must’.? Whilst fear and blind hatre
the enemy give some appearance of legitimacy to the use of force as a tool of selt-
preservation, the relevancy of the law as a traditional inhibitor of criminal conducs

appears o diminish with every instance of abuse and arrocities. The laws and

torms of war are an artemprt to recast the use of indiscriminace violence at wac i i
rrue aberrational character, by crearing a sufficiently potent disincentive upon that
‘perpetual tempration to behave badly” ar war2 The extent to which chie faws of

war will be successtul in doing so in practice depends not only on the standa
by those rules, but primarily on the consequences that an infringemenr is likely cor
erigger for the pcrpetr;mn‘.

The creation of the ad hoc Tiibunals is an important advance in both respe
insofar as their Sratutes recognise minimum atand(udx of conduct ar war wlnu i
breached, artract penal sanctions and also set up a judicial mechanism whe
standards may be enforced and the guilty pumshx*d The recognidon in the 'l

’L"& W

Ql.lLLIU S ﬂldl cermain serious VIOLIU()H* ol hC 1«1\\’5 ()f war EIILdll U\(JJVI([U(U criminal
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punishment of those crimes, lecs new potency w the standards. The face thar riv

UmLcd Nations Tribunals were given jurisdiction over various anmmc) of sertous

i

a that SUL il \’J Ji Lu JELS
as well as their punishment are matters ofmuvc,mdl interest and Concerl.

violations of the laws or ciistoms of war glves meaning o the ] ide

\)Uou atrributed to Mr Arria, Ambassador of Venezuela, during the discussion leading up w0 the
uopmm Security Council Resoludon 780 (1992), 6 October 1‘)‘)7 1in
] r’fmm and M. Scharf, An Fusiders Guide to the Luersational Criniinal
Transnational Publishers, 1995) (‘Morris and Scharf, /.'n ¥
can, Wi and owr World: The Reithy Lectires 1998 (London: Pimlice, 1999), p 26
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“Whar crimes’, as serious violations of the laws or customs of war are commonly
known, are sometimes understood as involving a different, intrinsically less serious,
often unplanned, sort of criminality than either crimes against humanity or genocide.
In many ways, war crimes are regarded as the almost inevitable criminal consequence
of any armed conflict. A war crime, in its technical, legalistic, sense is, however,
both more restricted and more complex than this popular perception would have it.
A war crime, for the purpose of the ad hoc Tribunals, consists in a serious violation
of the laws or customs of war entailing individual criminal responsibility. Within
that general framework, the Statutes of the ad hoc Tribunals contain a list of war
crimes over which the Tribunals may in principle exercise their jurisdictions. Whereas
the subject-matter jurisdiction of both ad hoc Tribunals is almost identical in relation
to crimes against humanity and genocide, their respective jurisdictional framework
has been cast quite differently in relation to war crimes.

o

2r crimes in the Statute of the ICTY

The ICTY Statute contains two articles — Asticle 2 and Article 3 — which deal
oecifically with war crimes: Article 2 is concerned solely with a specific category

oFwar crimes, namely, ‘grave breaches of the Geneva Conventions of 1949, whilst

Article 3 covers other serious violations of the laws or custorns of war:
Articie 2

Grave breaches of the Geneva Conventions of 1949

“he Ineernadonal Tribimal shall have the power to prosecute persons committing or ordering

to be commitred grave bicache the Geneva Conventions of 12 August 1949, namely the

Ll 3 i Tivaee » s = R = A 5 fepEeR R
.171}()‘.\’]11{1’ ACEs Agailist persans of praoperty {fl’(){L‘LLCd Ll“LI\'I lh@ DIOVIsions of the lL‘lC\’;U]Y

Ceeneva ( onvent

{w) wiliud killing;

(b) rorcure or inhuman earmient, tncuding biological experimencs;

wiltully causing grear sulfering or serious injury to body or health:

)
() extensive destruction and appropriation of property, not justified by military neces-
sicy and carried out unlawlully and wantouly;
) compelling a prisoner of war or a civilian to serve in the forces of a hostile power:
) wilfully depriving a prisoner of war or a civilian of the rights of fair and regular trial;
) unlawful deportation or transter or unlawful confinement ot a civilian;

h) waking civilians as hostages.

R S P i
Yiolations of the laws or custoins or war

“he Incernadional Tribunal shall bave the power to prosecute persons violating the laws o1
,
i

I

L
customs of war. Such violations shall include, but not be limired to:
(a) employment of poisonous weapons or other weapons calculated to cause unneces-

sary suffering:
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(b) wanton destruction of ciies, towns or villages, or devastation not justified by
military necessity;

(¢) attack, or bombardment, by whatever means, of undefended towns, villages,
dwellings, or buildings;

(d) seizure of, destruction or wilful damage done to institutions dedicated to religion,
chariry and education, the arts and sciences, historic monuments and works of art
and science;

() plunder of public or private properry.

The jurisprudence of the Tribunal has established a clear ‘division of labous™
between Articles 2 and 3 of the ICTY Statute: Article 2 is only concerned with
those acts and omissions which may be said to constitute ‘grave breaches’ of the
Geneva Conventions. Article 3 of the Starute has been said to constitute a general
and residual clause covering all serious violations of international humanitarian
Jaw not covered by the other articles of the Statute,* in particular those which do
not fall within Article 2 of the Statute (‘lest [Articie 2] should become super-
fluous).’ That, in turn, means that whenever an accused person is being charged
cumulatively under both articles of the Statute in relation to the same cond
and if the condirions and requirements of Article 2 are miet. he or she may o
additionally be found guiley under Article 3 of the Statute.¢ The list of o
enumerated in Article 3 are, as the language makes clear, illuste

d

ative
exhaustive,” and it may cover other serious violations of incernational humani-
tarian law not explicitly listed in the Statute, provided they are recognized by
customary law and do entail individual criminal responsibility in case of breach.

According to the Appeals Chamber, the role and function of Article 3 of the
ICTY Sratute is to fill those gaps which the legislator, the Securiry Council, may

have lefr in the text of the Statute, but which were intended t¢ come

ticle 3 functions as a residual clause designed to ensure that no sexi

9 <a
terms:” A

violation of international humanitarian law is taken away from the jurisdiction of
the International Tribunal. Article 3 aims to make such jurisdiction watertight
and inescapable.”

When interpreted in such a way, the Appeals Chamber concluded, Are
fully realizes the primary purpose of the establishment of the Inernational

Ce o

3 Celebici Appeal Judgment, par 137, by reference to Celebi¢i Trial Judgment, par 297.

4 See, inter alia, ﬁZ{/i(!JLll‘iSdiCIiOlj Decision, par 89-91; and Kordié and Cerkez Artic
Jurisdiction Decision, pars 17-23; Celebici Appeal Judgment, para 1255 Kunarae Appeat Ju i
par 58; Tadi¢ Trial Judgment, par 559; Blaski¢ Trial Judgment, par 1685 jefisic Trial

5 Yadié Junisdiction Decision, par 87.

6 See below, chapter 23. Sce also ‘Article 2 is more spcciﬁc than common Argic
Appeal Judgment, par 420). 7 Tadid Jursid

8 Prosecuror v. Kvocka et al., TT-98=30/1-PT, Decision on Preliminary Mot
Radi¢, and Miroslav Kvocka Challenging Jurisdiction, T April 1999, par

9 Jidié Jurisdiction Decision, par 91.




26 Wir Crimes i1 the Statutes of the Tribunals

‘Ivibunal ‘not [to] leave unpunished any person guilty of any such serious
violation, whatever the context within which it may have been committed’.1?

[n practice, Article 3 of the ICTY Statute has been interpreted to criminalize
several categories of war crimes: (i) serious violations of the Hague law applicable
in international conflices and/or internal conflices; (ii) serious mfungcments of
provisions of the Geneva Conventions other than those classified as ‘grave
breaches by those Conventions; (iii) serious violations of common Article 3 of the
Geneva Conventions and other customary rules applicable to internal COnHlL[S
and (iv) serious violations of certain provisions of Addidional Protocols I and 11
to the Geneva Conventions.'! Also, grave breaches of Additional Protocol 1
have been held o fall under Article 3 of the ICTY Statute, rather than under
Article 2.12

Articles 2 and 3 of the ICTY Statute are not, despite cheir areas of overlap,
purely interchangeable provisions, whereby the Jatter only becomes relevant
whenever the former is not. Whereas Article 2 of the Statute may only apply in
che context of an international armed conflict (or in the case of a state of
sccupation), Articie 3 applies to ‘crimes perpetrated in the course of both
nter-state wars and internal serife’.!3 Furchermore, Article 2 only applies to
‘protected persons and ‘protected properties’ (see below) and is limited to
orave breaches of 1949 Geneva Conventions. By contrast, Article 3 protects a
broader group of indi wdua s and interests. In mm(ulal, and as noted above, it

SCOMPasses victations of boch Hague as we A1 as of Geneva law, ! inc udluo

violations of common Arricle 3, and yeher serious violations of tmennuondl

humanictarian law. 13

W Tadié Jurisdicrion De uwm par 92
11 Ibid., par 89: conf ,2/()/1/11 Appeal UdUH]LIﬂ pars 125 and . See
mnstance, m///(mu‘wl‘rixl Jude 01: /\m«/u and Cerkes ’\l[lL]Lv 2and 3 mmdm[un Decision,

also, for

see Mardé Rule 611

ision, par 8. Proceedings undertaken under Rule 61 of the Rules of
~as « mechanism by which the Internaticnal Tribunal m ay react to the
»and to the failure o execure the warrants issued against

irocedure and Fvidence sei
Gilure of the accused o apoear voluntari
sem. e permits the ¢ hnwu in the indictment and the supporting material to be publicly exposed )

mml 1Hr>\»» the victims to use this forum o have theirvorces heard. Rule 61 p!ULLLdlﬂ”\ are not a rrial

abstentia, as they invelve no finding of “guilvand no verdicr, and they do not dcpm'e the accused of
rainst hln Given the absence of the accused, the ]uuxpmdmu
t0 he talken wich caution, and it is exceprional that it is ever

right to contest the charges

;,}J came out of such proceedings i
cited by any Chamber of cither ad foe Tribunal as precedent.
ibunal for (lu Prosccution of Persons Responsible for Serlous

i3 1\me( of the Inrernational "Ir

‘.'wlm’]uns of l'lm'n;uiuml FHumanitarian Law in the Territory of the Former Yugoslavia Since 1991,
RIS Z, ‘%/“)“\// 007 (29 August 1994), p \”
, 132-13 i
Unite <1 \u Security ( “oundil certainly support that inter-
/z///: ,;mlsdutmn Dul\mn par 88). See Rr portof the Sceretzry-General
“auncil Resolution 808 (1993), UN Doc. §/ 25704 (3 I\Iu," 1993)
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Appeal Judgment. par 134
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e Appeal Judgment, par 68.
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5.2 War crimes in the Statute of the ICTR

The regulation of war crimes as provided in the Statute of the Rwanda Tribunal
differs markedly from the regime set out above. Article 4 of the ICTR Statute

P I‘O\'idCS as fk)llO\N’SI

Article 4

Violations of Article 3 Common to the Geneva Conventions and of

Additional Protocol I}

The International Tribunal for Rwanda shall have the power to prosecute persons committing
or ordering to be committed serious violations of Article 3 common to the Geneva
Conventions of 12 August 1949 for the Protection of War Victims, and of Additional
Protocol 11 thereto of 8 June 1977. These violations shall include, but shall not be limited to:

(a) Violence to life, health and physical or mental well-being of persons, in particular
murder as well as cruel treatment such as torture, mutilation or any form of corporal

punishment;
(b) Collective punishments;
(¢) Taking of hostages;
(d) Acts of terrorism;
(¢) Qurtrages upon personal dignity, in sarticular humiliating and degrading creatment
ages upon personal dignity, in pa : ating : grading treatme

rape, enforced prostitution and any form of indecenc assaule;
() Pillage;
() The passing of sentences and the carrying out of executions without previous

iudgment pronounced by a regularly constituted court, affording all the judicial
guarantees which are recognized as indispensable by civilized peoples;

(h) Threats to commirt any of the foregoing acts.

The scope of the ICTR’s subject-matter jurisdiction in relation to war crimes s

narrower than that of the ICTY in at least two respects. First, it s limited, from a
substantive point of view, to serious violations of common Article 3 of the Geneva
Conventions and serious violations of Additional Protocol 11. The more limited
jurisdictional reach of the ICTR in relation to war crimes reflects the view tha, for
the purpose of the Rwanda Tribunal, the armed conflict that rook place in
Rwanda at the time should be regarded as an ‘internal’ one.¢ The l‘st of war
crimes within ics jurisdiction ratione materiae was railored accordingly, limiting
them to those which constitute serious infringements of rules and provisions
applying in the context of internal ar med u)nﬂlus

As a result, certain conduct which may be regarded as criminal under the ICTY
Statute would fall outside of the jurisdiction of thc ICTR, including conduct char

16 See Secretary-General Report (ICTR), par 11.
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would constitute a grave breach of the Geneva Conventions (Article 2 of the
ICTY Statute), unless they also consitute a serious violation of common Article 3
or Additional Protocol 1. Secondly, the Statute of the ICTR does not appear to
cover any violations of Hague law, except for those Hague rules which have made
their way into Additional Protocol I1. As pointed out above, and by contrast,
Article 3 of the ICTY Sratute extends the jurisdiction of the ICTY to a number of
serious violations of both Geneva and Hague law.

On the other hand, the jurisdictional scope of the ICTR in relation to war
crimes is broader than that of the ICTY in at least one, though minor, respect:
Article 4(h) of the ICTR Statute provides for the criminalization of ‘threats’ to
commit any of the listed offences, whereas the ICTY Statute does not do so (at
lcast not explicitly). Perhaps unsurprisingly, given the volume of crimes acrually
committed during events in Rwanda and the large number of potential accused,
the possibility to charge an accused with a mere threat to commit such a crime has
not yet been used by the ICTR prosecutor and may in fact never be.

The narrower jurisdictional focus of the Rwanda Tribunal in relation to war
crimes appears not only to be the result of the different nature of the armed con-
flict in Rwanda as opposed to the former Yugoslavia, but also to be a reflection of
the fact that the criminal activity in each context revolved around different cores:
an attempt to exterminace a whole group in the case of Rwanda and a violent eth-
nic partition of a country in the Yugoslav context. In turn, the relevancy of war
crimes as a criminal idiom capable of labelling the sort of crimes committed in
Rwanda appears much less potent than it may be in the Yugoslav contexc.!”

As is clear from the text of the Statute of the ICTY, the list of war crimes over
which the Tribunal may exercise jurisdiction is not exhaustive and the ICTY has
in fact exercised jurisdiction over a number of serious violations of the laws of
war which are not expressly mentioned in their Statutes where those violations
satisfied a number of substantive and jurisdictional requirements set by the court.
The ICTR, by contrast, would appear to have limited the scope of its war crimes
jurisdiction to those expressly provided in the statute.

17 ltis quite significant in that respect to note that, until the Judgment of the Appeals Chamber in
Rutaganda (26 May 2003), not a single accused had been found guilty of war crimes at the ICTR.
Equally revealing, perhaps, is the fact thar this first convicton for war crimes at the ICTR was
imposed, not by any Arusha-based Trial Chamber, but by the Hague-based Appeals Chamber.
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6.1 General remarks

The laws or customs of war may be defined generally as the ‘rules of international
law with which belligerents have customarily, or by special conventions, agreed to
comply in case of war’.! The content of that body of rules is not static, ‘but by
continual adapration follows the needs of a changing world’,2 so that the determin-
ation of what may constitute a war crime {or a serious violation of the laws or
customs of war) will depend on the state of the laws of war at the time when that

determination is made.?
A ‘war crime’ may in turn be defined as a serious violation of the laws or customs
of war which cnuails individual criminal responsibility under international law.4

v History of the United Nations War Crimes Commission and the Development (Jf[/}(' Laws ()f@‘f?m
compilcd by the United Nations War Crimes Commission (London: His Majesty’s Stationery Otfice,
1948) ( UN War Crimes Conmision’), p 24. In ex parte Quirin, the law of war was said to include ‘thm"
part of the law of nations which prescribes for the conduct of war the status, rights and d.u(ics of
enemy nations and of enemy individuals’ (£x parte Quirin, US Supreme Court, Judgment of 31 July
1942, 317 U.S.1, 27-28 (also in 17 AILC, 457-485 and 63 S.Ct 87 L.Ed.3 (1942)).

2 IMT Judgment, p 221.

3 Kunarac Appeal Judgment, par 67. Sec also Memorandum of the Secretary-General, “The
Charter and Judgmcnt of the Niirnberg Tribunal, History and Analysis’, UN Doc. A/CN.4/5
(3 March 1949) (UN Doc. A/CN.4/57), p 62.

4 In 1942, Professor Lauterpacht as representative of the Commission for Penal Reconstructiqp and
Development, defined war crimes as follows: “War crimes may properly be defined as such offences
against the law of war as are criminal in the ordinary and accepted sense of fundamental rules of warfare
and of general principles of criminal law by reason of their heinousness, their b{‘utaliry, their ru[hlex‘s»
disregard of the sanctity of human life and personality, or their wanton interference with rights of



