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THE RULE OF LAW

IHE LATE TOM Bingham presented che Sixeh Sir David Williams lecture at Cambridge
University in 2006, He chose “The Rule of Law’ as his subject ‘because the expression was
constantly on people’s lips, but [ was not quite sure what it meant, and I was not sure that all
those who used the expression knew what they meant cicher’

Since September 11, 20¢1, much has been said about the Rule of Law, often by the Bush
and Blair governments while disingenuously claiming to be defending freedom at the point
ofa gun, But judicial review of US and UK government actions reveals that the Rule of Law
does not support the idea that might makes right. The judicial identification and enforce-
ment of the Rule of Law forms the implicic basis of the Law Lords four Belmarsh deci-
sions and the US Supreme Court’s decisions in Rasul, Hamdi, Hamdan, and Bowmediene.
These decisions collectively manifest the meaning and history of the due process of law, fair

all core

trial, che role of the courts, equality, habeas corpus, and the separation of powers
rouchstones of the Rule of Law. The US Supreme Court focused on the constitutional due
process concept of habeas corpus, and the Law Lords focused on HRA/ECHR cquality and
proportionalicy, This book argues thac the Rule of Law requires such judicial activism for its
meaningful identification and preservation.

The origins of che Rule of Law arc traceable to the ancient Greek philosopher Plato and
his studene Aristotle. When Plato’s teacher Socrates was condemned to death, both Plaro

and Aristotle became concerned about the element of tyranny in a populist democracy. Asa

% Bingham (n 7) viti.
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result, they emphasized the permanent, enduring, and unchanging nacure of law, and insisted

¢ Aristotle wrote:

that government should be bound by law.
Now there are some who take the view that the sovereigney of one man over all the
other members of a city is not even naceral in any case where a city is composed of
equals...justice means being ruled as well as ruling, and therefore involves rotation of
office..... The rule of law is therefore preferable, according to the view that we are stac-
ing, to that of a single citizen. ... He who commands that law should rule may thus be
regarded as commanding that God and reason alone should rule; he who commands
that a man should rule adds the characrer of the beast. Appetice has that characrer; and
high spirit, too, perverts the holders of office, even when they are the best of men. Law
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is thus ‘reason without desire’

Tamanaha cautions against putting too modern of a spin on Plato and Aristotle as neither
were egalitarians. They believed in asociety of classes based upon unequal talents and vireues
in which those with superior talents should rule, They were not in favor of a popular uncdu-
cared democracy and preferred a ‘good king' to law.®

While the UK Constitutional Reform Act 2005 {CRA) identifies and endorses the Rule
of Law, it nawhere defines it. The Act specifically recognizes the continuing existence of both
an independent judiciary and the Rule of Law. This Parliamentary non-definition appears
to intentionally allocate che definitional rask to the judiciary. Tom Bingham suggests char
‘the authors of the 2005 Act recognised the extreme difficulty of formularing a succiner and
accurate definition suitable for inclusion in a statute, and preferred to leave the task of defi-
nition to the courts if and when occasion arose’® The 2005 Act is an exampie of Parliament
voluntarily rclinquishing responsibility for defining che Rule of Law.

Tom Bingham’s central premise defining the Rule of Law is chat ‘all persons and authori-
ties within the state, whether public or private, should be bound by and entided to the ben-
cfit of laws publicly and prospectively promulgated and publicly adminiscered in the courts’
Paralleling Lon Fuller’s ‘faimous cight, Tom Bingham lists his fundamental precepus of the
Rule of Law:

[T Jhe law must be accessible and intelligible; disputes must be resolved by application
of the law racher than exercise of discretion; che law must apply equally co all; it must
protect fundamental human rights; disputes should be resolved withour prohibitive
cost or inordinate delay; public officials must use power reasonably and not exceed
their powers; the system for resolving differences must be fair. Finally, a scate must

comply wich its international law obligation.‘.("'m

B Tamanaha, O the Rule of Law (Cambridge Universicy Press, Canbridge 2604) 6.

Aristotle, Politics, Book 111, Part XVI, 1287al, 23 (trans E Barker, Oxford University Press, Ox ford
1995) Page 127-128.

Tamanaha (n 626) 9~10.

T Bingham, “The Rule of Law” (The Sixth Sir David Williams Lecture. Cambridge, November 16, 2006) 4.

M Ketdle, “We need leaders who beteer understand the rule of law), Grardian (November 26, 2006).
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A AN DICGEXY

Tom Bingham credits A, V. Dicey with coining the expression ‘the rule of law” albeit ‘he did not

invent the idea lying behind i Albert Venn Dicey (1835-1922) is described as England’s most

influential writer on the English Constirution.”* He first published Tnsrodiction to the Study of

the Law of the Constitution in 1885, a treatise that was succeeded by multiple editions. Dicey is
well known for his outline of the principles of Parliamentary sovereignty that have been popu-
larly distilled into the sound bites: ‘Parliament can do anything but make a woman a man, a man
a woman’; Parliament can forbid smoking in the city of Paris, France’; and ‘No man or body
can overrule Parliament’®? While chese quips are often uttered, they are incomplete and some-
what misleading reflections of Dicey’s accual positions. Dicey himself conceded that the English
Constitution is an cvolving document, and his views are reflective of his cime. C(msequcntly,
Dicey was strongly opposed to women’s suffrage®™ and proportional representation.®> He was
adamently dismissive of Home Rule for Ireland ¢ His views are Anglo-centric, and in detailed
comparison of the legal systems of England and France, he is highly critical of the latter, Placing
Dicey’s views of Parliamentary sovereigney in historical perspective, they preceded the horrors
of Werld War [, the Holocaust of World War IT, and the emergence of 20th-century posirive
international law, the United Nations, the European Union, the ECHR, and various actendant
Conventions.

l)iccy’s book was written for the purpose of providing students with a manual idcntiﬁ’ing
that day’s leading constitutional principles, which would enable ‘proper study’ of Blackstonc’s
Commentaries and like trearises.®” In the 1938 Preface to the Ninth Edition, Emlyn C. §. Wade
states that the ‘rule of ordinary law” is at the core of Dicey’s analysis and thar ‘Certainly the rule
of law, the doctrine upon which the most reliance has been placed, assumes thar che purpose
of rhe constitution is to protect individual rights’® Wade describes in his Preface how the
Constitution has evolved and how Dicey’s reputation as a constitutional lawyer has ‘suffered
frorn the attempts by his successors to erect the constitutional ideas which he expounded into
axiomatic principles which must abide for all time’

DOicey’ orientation is apparent on the first page of his work. Here he quotes from Hallam’s
The Middle Ages, wherein England’s uninterrupred and increasing prosperity is praised as
‘the most beautiful phenomenon in the history of mankind} and ‘the spirit of its laws, from

which, through various means, the characteristic independence and industriousness’ of England

“ Bingham (n7) 5.

o ] Beawson, S Grosz, T Hickman, and R Singh (eds), Hranan Rights: Judicial Protection in the United Kingdom
{London, Sweer & Maxwell 2008) 3.

T Bingham, ‘Dicey Revisited’ 12002} Public Law 30, 41— 46.

RS Raive, Menorials of Albert Feun Dicey (Macmiillan, London 1935) 86,

Birgham (n 633) 49.

dicey (n 261).

AV Dicey, hutroduction to the Study of the Law of the Constitution (Macmillan, London 1902).

thid xii.
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accounts for its great success.”" England is described as manifesting a government above that of
all others, and its constitution as ‘the most perfect of human formations.®*

In chapter 4, Dicey describes his view that parliamentary sovereigney has evolved from
what once was the divine sovercigney of the king before the English Civil Wars to the created

part of Europe, under the rule of law’®** He states that it is impossible to think of the English
Git3

sovercignty of Parliament. As such ‘England is a country governed, as is scarcely any other
as living under any but a free government.

Yet, even if we confine our observation to the existing condition of Europe, we shall
soon be convinced that the ‘rule of law’ even in this narrow sense is peculiar to England,
or to those countrics which, like the United States of America, have inherited English

rraditions.®*

When Voltaire came to England, ‘his predominant sentiment clearly was that he had
passed out of the realm of despotism to a land where the faws might be harsh, but where men
were ruled by law and not by caprice’® Voleaire had been falsely imprisoned in a French
gaol, and his entire adulr life was ser against che arbitrary use of power. Dicey explains how
the evils of despotism, which were well known in France, also infected Spain, Italy, and
Germany in an even far worse, albeit legs visible, form.

Dicey defines the Rule of Law as

A characteristic of our comntry, not only that wich us no man is above the law, but (what
is a different thing) that here every man, whatever be his rank or condition, is sub-
ject to the ordinary law of the realm and amenable to the jurisdiction of the ordinary

tribunals, ¢

Dicey then describes how every official from the prime minister down to the rax collector

was acconntable to the law and subject to the same responsibility. Most significancly Dicey

holds that the source of the English constitution is the courts. For example:

[T Jhe general principles of the constitution (as for example the right to personal libercy,
or the right of public meeting) are with us the resule ofjudl.cml decisions determining
the rights of private persons in particular cases brought before the courts... Our con-
N -~ -
stitution, in short, is a judge-made constitution and it bears on its face all the features,

good and bad, ofjudgc-nmdc law. 6%

“it Fallam, H, Tiew of the State of Enrope During the Middle Ages (1zth ¢d John Murray, London 1868)
vol 11, 267.

& Stanhope, Life of Pirt (2d ed 1862), vol. 1, App x.
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& Thid 188.
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1bid 195-196 (emphasis added).
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Dicey gives another example of :
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The law emanating from the courts is supreme and is the law of the land’ Parliamentary
sovereignty favors the supremacy of this lasw. Parliament in turn legislaces in accordance with
this law, thereby increasing its authority. There is no conflict.

When Dicey speaks of Parliament he speaks of its then three distiner constituent pares: the
Crown and Government, the House of Lords, and the House of Commons. He accordingly
asserts that ‘the command of Parliament can be utcered only through the combined action of
its three constituent parts, and must, therefore always take the shape of formal and deliber-
ate legislation’®* Dicey sees in this trinity an appropriate operation of checks and balances.
However, since 1911, the House of Lords can only delay legislation, but cannot stop it. The
Crown by convention today has no actual power and is required to assent to any Act of the
Commons, and in turn the government is pare of Parliament. This post-Dicey lack of checks
and balances is both a reason and a justification for the risc of the courts and the emerging
phenomenon of judicial review to ensure continuing checks and balances and the recognition
of those judicially created fundamental rights that are ‘the law of the land’ Dicey agrees how-
ever that in times of insurrection or invasion the rule of law may be broken,®® mirroring the
wording of Article I, Section 9 of the US Constitution regarding suspension of habeas corpus.

Dicey himself emphasizes the responsibility and the power ofthe courts to interpret. Heargues
that the English judge should not consider anything that may have passed in debate to divine
‘intent” but simplylook at the words of the act in question and interpret. A particular characteris-
tic that Dicey saw in his time is that ordinarily, except in periods of revolution, Parliament would
not exercise direct executive power over appointed officials of the exccutive government.”™

Bur the government today is pare of Paliament. The prime minister and thereby che
ministers are members of Parliament chosen by the party in power. It is difficult to fol-
low Dicey’s reasoning today that the government is separated from Parliament and is in
a position to somehow check its actions. This can be said of the Crown and the House of
Lords as well. Dicey’s trinity is now in fact 2 unity—the Unitary Exceutive, so beloved by
George W. Bush and the neoconservatives. Addressing the subject of judicial interprera-

tion, Dicey says

Parliament is supreme legislator, but from the moment Parliament has utrered ivs will
as lawgiver, that will becomes subject to the interpretation put upon it by the judges of the
land, and the judges, who are influenced by the feelings of magistrates no less chan by
the general spirit of the common law, are disposed to construe statutory exceptions to
common law principles in a mode which would not commend itself cither to a body
of officials, or to the Houses of Parliament if the Houses were called upon to interpree
their own cnactments. In forcign countries, and cspccinlly in France, administrative
ideas—notions derived from the traditions of a despotic monarchy—have reswicred

the authority and to a certain extent influenced the ideas of judges.””

Ibid 407.
Ibid 412.
03¢ Ibid 4o8.
Ibid 413-414 (emphasis added).
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Judicial auchority and indcependence are thus recognized by Dicey. For Dicey, acts of

Parliament are ‘Subjcct to interpretation’ by the courts.

Dicc'\"s treatise pro\'cd to be an instant success and dominated constitutional discus-
Si()ﬂ f‘()l‘ thC f‘()ll()\\'ing 100 YCE\I'S. I[ II;IS bCCIl dCSCride as "(\ SplCndidly pCI‘Sl[QSiVC ﬂnd
well-argued work of simplification’.® While Dicey took silk becoming a QC in 1890,
he was not the conventionally successtul barrister cthat he secretly yearned to be, as well
as a having the desire to be a judge to follow i the footsteps of Blackstone.” Like many
lawyers, he also had a latent desire to succeed in politics. In a 2002 article Lord Bingham
elaboraced:

Dicey, on the other hand, and increasingly as cime went on, was strongly opposed to
almost any change, even (as [ shall suggest) changes which one might have expected
him o welcome, adopting a somewhat narrow, nationalist, dichard position. Perhaps
this only shows how easily, in some, the liberal enchusiasms of youth are transmured
into the conservative prcjudiccs of old z\gc.“""‘

The judicial power to interpret was a very real one in Dicey’s day, and it is even
more so today as is discussed in chapter 9. The Law Lords, now Supreme Court, have
adopred a procedure of judicially amending a statute so chat it is in conformance with
fundamental rights of the HRA and the ECHR. Dicey recognized the judge-created
Rule of Law, the independence of the judiciary, and the power and responsibilicy of the
courss o interpret primary legislation. This is a far cry from che axiomaric inflexible
absolute pdrlimncntary sovereigney ascribed to him 1)y some. These Dicean interpre-
tive voncepts are in fact the fulerum of emergent constitutional judicial review in the
Unired Kingdom,

Dicey’s views actually parallel those of Tom Bingham as to the function and reality of

incerpretation:

[(When attempring ro ascertain what is the meaning to be affixed to an Act of
Parlivment, [the judges] will presume that Parliament did not intend to violate
the ordinary rules of morality, or the principles of international law, and will
therefore, whenever possible, give such an interpretation to a staturory enact-
mentas may be consistent with the docerines both of private and of internacional
moralicy.**!

Given this, Tom Bingham points out that in his view nisminic is actually Dicean ‘orthodox
doctr ne’ Ir will come as a discurbing surprise to some that Dicean orchodoxy is actually ar

the root of emergent judicial review.

Bingaam (1 633) 4o, citing N Johnson, 'Dicey and his Influence on Public Law’ (1985} Public Law 717, 718.
1hid o
B0 bid o,
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B. MAGNA CARTA & HABEAS CORPUS

The conceptual origins of due process and fair trial components of the Rule of Law are inevi-

tably traced ro chapters 39 and 40 of the Magna Carta 1a1s:

39. No free man shall be seized, or imprisoned, or disscised, or outlaswed, or exiled or
injurcd in any way, nor will we enter on him or send against him except by the lawful
judgment of his peers, or by the law of the land.

40. To no onc will we sell, to no one will we deny or delay right or justice.

The principles of the Magna Carra were in face being discussed and applied long before
1215—the Magna Carta was not a sudden intrusion into English society and politics:®? Tt
was not a peace treaty, but rather an articulation of what was generally believed.® While
there is no mention of jurics or habeas corpus, this was unquestionably the beginning of for-
mal recognition of one of the most significant aspects of the rule of law—duc process. The
Magna Carta also has a significant presence in American jurisprudence; it has been ciced by
the US Supreme Court in 180 cases.

The original Magna Carta was declared invalid by the pope because it was signed under
duress. Just a month after King Johns death in 1216, a substantively identical firse new edicion
was created by his son, followed by further editions in 1217 and r225. The Perition of Right
1628, prccipit;ltcd by the 1627 King’s Bench opinion in The Five Knights’ Case, stated that ‘no
free man in any such manner as is before mentioned be imprisoned or detained. .. and that
hereafter no commissions of like nature shall issue forth to any person or persons whatso-
ever’8 I is at this moment that the Rule of Law ‘came of age’*®

The Habeas Corpus Act 1679 was precipitated by the actions of King Charles I chief min-
ister, the Earl of Clarendon, who dispatched prisoners to outlying areas where habeas corpus
was not available as it was then a remedy only in England and Wales. Clarendon was subse-
quently impeached because he had sent persons to ‘remore islands, garrisons, and other places,
thereby to prevent them from the benefit of law™®” A ready connection can be drawn with
the United States government’s detention of terror suspects at Guantanamo Bay beginning in
2001, Both Clarendon and Bush were secking black holes. In direct contravention of Antonin

Scalias rcpcatcd assertions that habeas corpus is historically not extraterritorial, Tom Bingham

aw had

2GR

- ¢ : C FCAUITE ’j s UK is 167
been observed ac Guantanamo from the start as if oas requis ed to be in the UK in 1679’

states: ‘Much litigation, and much suffering, would have been avoided if the rule of
g

JC Holt, Magna Carta (Cambridge University Press, Cambridge 1992) 295.

st Bingham (n 7) 12.
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The Habeas Corpus Act 1679 was followed by the adoption of the Bill of Rights 1689,

) g
which focused primarily on the rules to which the Crown would be subject. The Monarch
could not again assert ‘divine authority” in order to evade the law. The authority and inde-

T . B, 1 . . .
pendence of Parliament was officially established. Excessive fines, excessive bail, and the

infliction of “cruel and unusual punishment’ were specifically prohibited. In 1701 che Act
of Scerelement was passed by Parliament to provide for Protestant suceession to William of
Orange’s wife, Queen Annc. This, coupled with an older rule that rendered the judiciary
immune from civil suit or criminal prosccution for acts done in a judicial capacity, laid a
toundation for judicial independence, Tom Bingham asserts thar this judicial independence

‘is one of the strongest safeguards against exceutive lawlessness.®

C.oRULE OF LAW IN JURISPRUDENTIAL DISCOURSE

The Rule of Law has often been analyzed and discussed as a concepe of jurisprudential
thought. Some of the leading legal philosophers of this gencration have addressed the sub-
jeot, and their representative views relevant co this discussion are briefly explored. Taken
tl)gC[I]Cl- [hCy Pl‘CSCIlt a4 current consensus I'Cgklrdil]g thC fulld?\lllcntﬂl 111()1'211 ilnpkﬁl‘l(iVCS

embraced by the Rule of Law.

. Len Fuller

For Lon Fuller the Rule of Law requires the following:
g

1. Laws are to be generalized as rules.

. Laws are to be made known.

S

- Laws are to impose liability for acts prospectively and not retroactively.

4. Laws should be sufficiently clear to serve as standards for decisions made in
their name.

5. Laws arc to avoid practical contradictions.

6. Laws ought not to require what is impossible.

7. Laws are to be sufticiently constant to enable reliance on them.

8. Laws are to be implemented according to cheir terms.,

[hese eighe famous’ precepts ate value neurral and could casily apply to a nondemocratic

gﬁ\'tl'ﬂlﬂ()]][.

2. Joseph Raz

Joseph Raz adds to Fuller’s eight a requirement thae judicial review be consistent and acces-

sible. Bur Raz also finds these cight to have no attendane moralicy.™" In this sense, Fuller’s

o Ihid.
I Fuller, The Law in Quest of Iself (Beacon Press, Boston 1966).

IRaz, The duthority of Law (Oxford University Press, Oxford 2009) 225 et seq.
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cight is simply a rule of rules. The rules can be totalitarian or democratic. Bur this makes no
sense. A law that authorizes slavery cannot be said to be consistent with the Rule of Law as

slavery denies equal protection, due process of law, and basic humanity.

5 Jeffrey Jowel

Tom Bingham turns to Jeffrey Jowell who looks to the bill of rights in other countries and
the European Convention on Human Righes as necessary componerts of the structure of the
Rule of Law, concluding that “The rule of law must, surely, require legal protection of such
human righes as, wichin that socicry, are seen as fundamental’®? This sub-rule, when taken in
connection with the Parliamentary-sanctioned judicial responsibility to define the Rule of
Law, endorses for judicial interpretation and enforcement those rights the courts derermine

to be fundamental.

4. Jeremy Waldron

Jeremy Waldron describes the Rule of Law as containing the folowing normative legal

COI]CCPESI

1. a requirement that people in positions of authority should excrcise their power
within a constraining framework of public norms rather than on the basis of their
own preferences or ideology;

a requirement that there be general rules laid down clearly in advance, rules whose

=

public presence enables people to figure out whar is required of them, what che legal
consequences of their actions will be, and what they can rely on so far as official
action is concerned;

3. arequirement that there be coures, which operate according to recognized standards
of procedural due process or nataral justice, offering an impartial forum in which
disputes can be resolved, and allowing people an opportunity to present evidence
and make arguments before impartial and independent adjudicators to challenge
the legality of official action, particular(ly] when it impacts on vital interests in life,
liberty, or economic well-being;

4. aprinciple of legal equalicy, which ensures thae the law is the same for everyone, that

evervone has access to the courts, and that no one is above the law.073

5. Johin Locke & Thomas Paine

A source for these core principles is John Locke, who in 1690 wrote "Were-ever faw ends,

ryranny beging'™ Tom Bingham also looks to British-born American patriot Thomas Paine

who stated in 1776 that ‘in America THE LAW 1S KING. For as in absolute governments

Bingham (n 629) 20.
] Waldron, ‘Are Sovercigns Entitled to the Benefic of the International Rule of Law? {(2009). New York

University Public Law and Legal Theory Working Paper, Paper 115, 2.

Citing] Locke, Second Tieatise of Go sent (Hacket, Indianapolis 1980) § 202,
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the King is law, so in free countries the law osghr to be King; and there ought to be no

other’™

i Tom Bingham

Deseribing the cqual protection of the Rule of Law’s application to aliens, Tom Bingham
cites the case of ['\'/Jzzzw{/}z v Secretary q/'AS'mlz'j[)r the Howme [)epartwwz[,(‘“ the rule of which
Antonin Scalia failed to apprehend in Bosmediene. Bingham criticizes Parliament for pro-
viding, in Part 4 of ATCSA, for the indefinite detention of nonnationals without charge
ssserting that Parliament was bound by the previous judicial recognition of the international
scope of habeas corpus and conld not /(LQ‘I-,\'/(IIL' to the contrary. The court has thus, like che US
supreme Court, set [cgal limits for the lcgishturc.

Torm Bingham confirms that ‘[c]he historic role of the courts has of course been to check

¢eXce

es of exceutive power, a role greatly expanded in recent years to due to the increased
conplexity of government and the greater willingness of the public to challenge governmen-
J £ - & o- O
cal... decisions’®™ There is an inevitable tension between the government and the judiciary,
‘This tension ‘is greater at times of pcrccivcai threats to national security, since governments
understandably go to the very limic of what they believe to be their lawtul powers to protect
che public, and the duty of the judges to require that they go no furcher must be performed
it the rule of law is to be observed’®™ Bingham cites with illustrative approval US Supreme

Court Justice William Brennan’s 1987 caution:

There is considerably less to be proud abour, and a good deal to be embarrassed abour,
when one reflects on the shabby treatment civil liberties have received in che United
States during times of war and pereeived threats to national security... After cach per-
ceived security crisis ended, the United States has remorscefully realized thar che abro-
vation of civil libertics was unnceessary. But is has proven unable to prevent itsclf from

tepeating the error when che nexe erisis came along.*™

Another sub-rule is that procedures followed by the government adjudicating rights must
be “fair’® Fairness is an undefined component of the undefined Rule of Law. It too is lefe
(o judicini interpretation and enforcement. The Rule of Law then s a concepr that is recog-
nized, created, and defined by the courts, made applicable to the government, and now upon
Parliament. lts primal sources are ancient Greek philosophers, the Magna Carrta, all that it
represents, and the Common Law. Bingham asserts that the judiciary clearly has the author-
ity to enjoin governmental action chat conflices with judicial interpretation of the scope of

the Rule of Law, fairness, and fundamental rights. Now read into Parliamentary aces is that

I Paine, Common Sense (W & T Bradford, Philadelphia PA 1776) € 49.

1984 1 AC 74,

Bingham (n 629) 23.

1bidd 25.

Ibid 2526, citing W] Brennan Jr, “The O\u_mt to Develop a Jurisprudence of Civil Liberties in Times of
Seeurity Crises’ (1988) 18 lowed Yearbook of Himan Rights 1.

1bid 26.
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Parliament is presumed to intend that legislation comply with a judicially defined concepr
of the Rule of Law. including the right to a fair crial. As will be seen in chaprer g, the Rule of
Law will thus be applied to any statute affecting fundamental rights unless Parliamenc specif-
ically savs the purpose and intent of its act is to deny a fundamental right and to violate the
Rule of Law. While Parliament may officially rerain cthe power to doso as a mateer of theoret-
ical sovercignty, it seems extremely unlikely it would actually say such a ching as a marrer of

British politics, participation in the ECHR, and participation in the European Communiry,

7. Lovd Woolf, Lord Lester, and Lovd Steyn

Lord Woolf and Lord Steyn have presented public lectures on the evolution of the Rule of
Law, the CRA, and the court’s role in enforcing the Rule of Law. Lord Woolf was the chicf
negotiator of the CRA on behalf of the judiciary. Speaking ac the Squire Centenary lecture
at Cambridge in March 200.4, he addressed the then-impending 2005 constitutional changes
crearing a new separate Supreme Court and formally recognizing judicial independence and

the Rule of Law:

Over recent years, recognirion of the importance of the rule of law and the signii“-
icance of the independence of the judiciary has increased dramarically. One of the
most important of the judiciary’s responsibilities is to uphold the rule of Taw, since it
is the rule of law which prevents the Government of the day from abusing its powers.
Ultimacely, it is the rule of law which stops a democracy descending into an clecred
dictacorship. To pcrform its task, the judiciary has to be, and seen to be, independent
of government. Unless the public acceprs that the judiciary are independent, they will

: ; . p e of rhe courts. o1
have no confidence in the honesty and fairness of the decisions of the courts.”
Lord Woolf’s reason for supporting the 2005 constitutional change is that it was necessary:

It is becoming increasingly clear that the independence of the judiciary requires

increased starutory protection.... Separating the House of Lords in its legislative
capacity from its activides as the Final Court of Appeal, could actasa caalyst causing
682

the new court to be more PI‘()&IC[iVC [l]‘dﬂ its PI'CC.CCCSSOI‘.

He sces the CRA as ‘a new constitutional sertlement giving effect to the rule of law” char ree-

ognizes rights that ‘conerol and constrain how sovereigney is exercised’® The Magna Carta is
g ¢ )

: 4 . - 2 68 o

seen as a source of the Rule of Law and “a symbol for the values of the conumon law’™ Most

imporrant, the exceutive and the legislacure must act in accordance with the Rule of Law and

are subject to it. Lord Lester in cum has deseribed another aspect of how significant the now

1 Tord Woolf, “The Rule of Law and A Change in the Constitution” (2004) 63 Coambividge Law Jowrnal
317, 320
1bid 322.
? % = i H Y 1= Jivered - DI
S5 Woolf, H, “Magna Carta: A Precedent for Recent Constitutional Change” Speech delivered ar Royal
Holloway, University of London, Surrey (June 1, 2003).

e Ibid,
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physical separation from Parliament is: "No more gossiping among the Lords about cases and
the Judges will no fonger debate in Padiamentas Lord Hoffmann did in the fox hunting case’®

L che November 2006 Annual Lecture of the Law Reform Commirteee of the Bar Council
catided ‘Our Government and the International Rule of Law since 9/11), Lord Steyn points
cat thar there was a widespread view before World War 1T chat however cruclly govern-
i enes treated their own citizens and people within their borders was not properly a con-
cern of international institutions, However, after the experience of the Third Reich and the
Flolocaust, followed by the Nuremberg and Tokyo wials in 1945, the United Nations was
established, and the Universal Declaration of Human Rights 1948 (UDHR) was adopred.
The UDHR, together with the International Covenane on Civil and Political Rights 1966
(ICCPR) and International Covenant on Economic, Social and Culrural Righes (1966) is
vruly an ‘internacional bill of rights ¢

The Geneva Conventions 1949 and Article 75 of the First Protocol render it unlawful
to coerce a prisoner to confess by the use of torture and inhuman or degrading treaument,

Article 75(4) is particularly significant:

No sentence may be passed and no penalty may be exceured on a person found guiley
of a penal offence relating to the armed conflict excepr pursuant to a conviction pro-
nounced by an impartial and regularly constitured court respecting the generally ree-

ognised principles of juridical procedure 7

Lord Steyn asserts that this now-customary international law binds both the United States
and Britain, As will be seen, the US Supreme Court agreed in Hamedan. Not reluctant to
name names, Lord Steyn deseribed how these noble ideals have been corrupeed in both che

Unired States and the United Kingdom since 9/11:

For neoconservartives the target of fraq, strategically pivotal and rich in oil reserves, was
irresistible, With this targer as che principal agent, the Bush Administration ser our to
undermine international institutions and refashion international law, In this endeay-
our, President Bush found in che present British Prime Minister an ever compli;mt ;1Hy.
Our Prime Minister backed the Bush Administration in regard to its so-called war
on terrorism, however lawless and outrageous the means adopred. 1 ncouraged by th

excesses of the war against terrorism many countries have adopred repressive pohucs

believing them now to be justified *%
Lord Steyn focuses particularly on Guantanamo Bay. His strong Acclings are not concealed:

Dick Cheney stated that the Guantanamo detainees *..are living in the tropics.
They are well fed. They have got cvcrything t]lC_\‘ could possib]y want. But you may
A Lester, Lecrure given at The Human Righrs Law Conference 2008 (October 21, 2008) Notes in author’s
possession.
Lord Stevn"Our Governmentand the Inrernadonal Rule of Law since /11 [2007) Ewrapean Human Rights
Law Reviewn, 2
o Ibid.

Ihid 1-2.
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have heard a recent radio broadeast in which the Viee President approved the tech-
nique of water boarding, which is a form of torture by feigned drowning. The cir-
cumstantial case that torture was and is widespread on Guantanamo Bay is cogent.
In any event, under the Geneva Conventions the detention of che prisoners in that
blnck'holc is unlawful. The approach of the Blair Government to the lawlessness
at Guantanamo Bay is not secret. The Defence Sceretary said posicively on January
15, 2002 that: “There is no doubting the legality in the way these combatants [at
Guantanamo Bay] have been imprisoned. There is no doubting the legality of the
right of the US ... to remove them for trial [ro Guantanamo Bay].” Our Governiment
cgdorscd Guantanamo Bay, OQur Prime Minister has not been prepared to go furcher
than to say that Guantanamo Bay is an understandable anomaly. As a lawyer who
admires American democrartic values, 1 feel compelled to deseribe Guantanamo Bay
as a stain on American justice. But due to the conduct of our Government we share
in the shame.*®

Lord Steyn is equally critical of the system of extraordinary rendition practiced by the United

States in which Bricain has been willingly complicic:

In operating the system of secret rendition the Bush Administration placed itselfabove
the law and placed the indiv riduals concerned beyond the protection of the law. Since
Nuremburg such kidnapping has constituted a war crime under internacional law.
Those consciously involved are subject to the universal criminal jurisdiction of incer-

490
national Jaw.%

Lord Steyn urges that ‘we must move on from the tm&,cdv of 9/11, we must move on from

sion \Vltll [hC war on terror, Fxl]d We Imust tl'\ O restore [llt. 1()L111ddll()ﬂ% (71"
2691

the total obs

international rule of law worthy of the name! _
Ronald Dworkin goes even furcher. For him the Rule of Law relates first and foremost
to integrity and equality. Political integrity means cqualicy before che law—cqual protec-
tion of the law—beyond simply law being y enforced as written ‘bue in the more consequen-
tial sense that government must govern under a sct of principles in principle applicable
o a2 Dworkin sces this fundamental precepe of ¢q uality and integricy as the foun-
tainhead source of human rights.®” This conception of the Rule of Law rakes the view
that citizens have moral rights and duties with respect to one another, and political rights
against the state as a whole. These moral and political rights are recognized in positive
law, so that chey may be judicially enforced by individual citizens. The Rule of Law is an
enforceable framework of liberty, cquality, and due process upon which a democraric gov-

ernment is buile.

w7 Ibid 4

Ibid 4.

Ibid 7.

w2 R Dworkin, justice in Robes (The Belkmap Press of Harvard University Press, Cambridge MA
2006) 176.

o Ibid 176-186.
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U THE RULE OF LAW AND SEPARATION OF POWERS

" hecame influ-

The doctrine of the separation of powers, also originating with Aristotle,
ential with the writings of Montesquieu and John Locke, Examining che English system of
government, Montesquieu saw clearly that in order to defend againse government abuses
of power and to protect individual liberties there must be a separation of legislative, exee-
utive, and judicial powcrs.(”s In the United States, separation of powers is articulated in
the Constitution—Article T {legislarive), Article 11 (executive), and Article I (judicial).
The US Supreme Court has had the authority since 1803 to invalidate boch exccutive and
congressional acts when it determines there is a violation of the Federal Consticution. This
Marbury v Madison. The Uniced

Kingdom has now followed suit. The CRA 2005 bestows upon the new Supreme Court of

power was established by constictutional judicial decision

the United Kingdom confirmation of the power to incerpree legislation. It is unquestioned
in the rational mainstream United States chae ‘Tt is emphatically the province and duty of
the judicial department to say whae the law is.9¢ As will be chronicled in chaprer o, the

gdom insofar as the fundamen-

same reality has now effectively emerged in the United King

cal right co a fair trial is concerned.

The importance of an independent judiciary in the Unired Kingdom is even greater
now thae the courts have responsibility for protecting human rights and fundamen-
ral freedoms from action by the commingled executive and legislative branches that
would restrice rights and freedoms in the name of narional securiry. Lord Phillips, for-
mer chict justice and now president of the UK Supreme Court, presented his paper
TJudicial Independence’ to the Commonwealth Law Conference 2007 in Nairobi,
Kenya. Looking back to the time when he started practicing law nearly so vears ago, he

explained chat

Jludicial review was in its infancy. Judges were reluctant to review che exercise of
discretionary powers vested by the legislature in the executive. All of this changed
wirh che application of the Wednesbury test and, more recently, the rcquirmni’ut
thae has arisen as a result of the Human Righes Act 1998 for the judge himself
to apply a test of proportionality to executive action that interferes with human

rights.®”

APl v an mdenn sadie : 2
Lovd Phillips views an independent judiciary as essential to the Rule of Law, which is in
turn ‘the bedrock of a democratic socicty” and the only basis by which public bodies and the

exceutive can exise. He welcomes the “dramatic changes’ that have ‘important implications

S Avistotde (n 627) Politics, Book VI, Chaprer 2, t. by EB Baker (Oxford University Press, Oxford 1995) 231.
W Montesquicw, The Spirit of the Laws | Book X1, Chaprer 6 oranslated and edited by A Cohler, B Miller and
H Stone (C.m\bridgc University Press, Cambridge 1989) 157.

o My (n2) 177,

NA Phillips, ‘Judicial Independence” Speech delivered ar the Commonwealth Law Conference 2007,

N.iirobi, Kenya (Scptcmbur 12, 2007) 10.
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for the independence of the judiciary’ as a result of the CRA in which Parliament both iden-

tifies and endorses the ‘rule of law” while separating the judiciary from Parliament:

The rule of law requires chat the courts have jurisdiction to serutinise the actions of
FOVEINIMENt to ensure thac they are lawful. In modern socicry the individual citizen s
subject to controls imposed and enforced by the executive in every aspect of life. The
authority to impose most of these controls comes, directly or indirectly, from the leg-
islature. The citizen must be able to challenge the legitimacy of executive action before

an independent judiciary®”

In his October 2007 address to the American Bar Association at Grosvenor House, London,
Lord Phillips described how, as recently as 1977, the Law Lords had been exeremely deferen-
tial to any actions of the government and in particular the Home Secretary. The Law Lords’
position then was essentially that decisions and discretion of the Home Secretary were not
reviewable, Despite the new threats of terrorism, the UK courts now are not showing the
traditional deference to action taken by the exceutive in the interests of national securicy.®”
This change is attribured primarily to the HRA:
We cannot strike down legislation chat conflicts with the Convention, but we can
make a declaration that it is incompatible with che Convention. This is just about as
good, because the Government up to now has always responded to a declaration of
incompatibility by changing the offending law. More significancly we now have to seru-
tinise executive action to ensure that it does not inf‘ringc human rights. We can no
longer hold that actions taken in the interests of national security by the execurive are

not justiciable if those actions are alleged to infringe individual human righes™

g

Even though the English Constitudon’s unwritten status imay have some advantage allow-
ing cvolutionary fexibilicy, Jeffrey Jowell acknowledges that there are the accompanying
disadvantages of incoherence and inaceessibility, noting that during the evolution of the wel-
fare state, discretionary power was increasingly conferred upon ministers and other public
officials ‘uncroubled by any judicial oversight or review’™" Jeremy Bencham opposed not
only a bill of rights bur also * “the licentiousness of interpretation” of legislation by judges’™
Bur Parliament has now directly conceded that judges can review its acts under European
Community law and the offending legislation can be ‘disapplicd’ —which Jowell describes as

a polite term for being struck down.

SR 1bid 2.

@ NA Phillips, ‘Impact of Terrorism on the Rule of Law

! given ar American Bar Association

(Speech
Conference, Grosvenor House, London, October 3, 2007) 2.

“ Ibid (emphasis added).

T Jowell, “Politics and the Law: Constitutional Balance or Institutional Confusion?’ (2006) 3 (2) Justice
Journal 19,

W2 Ibid, citing ] Bentham in L] Hume. Beatham and Bureancracy (Cambridge Universiey Press, Cambridge

1981) 82,
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Declararions of incompatibility ultimacely have the same effect as disapplication as they
have always been aceepred by the government. Jowell disputes claims char this has happened
because of activise judges. He asserts that Parliament has done chis itself and in his liferime.
He disputes that there has been a usurpation of power by the judiciary; rather the changes
have come direetly from Parliament. The Constitutional Reform Act 2005 reinforces the
separation of powers and the independence of the judiciary. Jowell endorses Isaiah Berlin’s
beliets chat che tyrannies of Nazi Germany, which occurred with clear public support, neces-
sar:ly ‘altered the lives and viewpoines of virtually all of mankind.... democracy and majority

1703

rule Cl)llid no i()ﬂgt‘f bC I‘Cgill'(it‘d as svnonvmous,

lowas surely the lessons of thar period that convineed even the most ardent majoricar-
fan or utilitarian that democracy goces bevond just representative government. Popular

will is important, but should not invade certain fundamental rights and liberties.™

{ T1he opportunity should not easily be available to subvert what Lord Steyn has called
the ‘new constitutional hypothesis'—which, by definition, secks to protect unpopular causcs
or minorities from dominance of che majority. ™ Because courts can disapply legislation
that offends the Enropean Union, usually with issues of fair trade, surcly the courts arc even
betrer equipped to adjudicate whether chere has been a trespass on the necessary clements
of our domestic democratic order’™® A cenrral component of democracy and of the Rule
of Law is that there must be an independent arbirer to make sure that the Rule of Law ‘if
itis indeed to bend, does not break, and ‘as a maceer of principle, Parliament should not
be permirted to make that judgment in its own cause’ Such an assertion would have been
almost unthinkable’ even at the end of the 20th century when the perceived concepr of
absolure Parliamentary sovereignry was still officially accepred. Jowell cites Juckson v Atrorney
Geeral™ “for the fact char ac least three of the ju dges in chart case suggested, albeit in obiter,
thar in certain circumstances judges mighe have the authority to outright disapply legisia-
tion, even ourtside of the Parliament acts and Human Rights Act’ In endorsing this position,
Jowell stares with Lord Steyn’s comments in Juckson that as Paliamentary sovereigney is a
Common Law construct, it can be changed by its makers. This is compatible with Dicey’s
assertion chat fundamental righes are judge created. Jowell cites extreme examples such as
Parliament postponing or climiimring clections, creating a one-party state, or prohibiting
criticism of the government:

{1t forfeits the condition upon which ics sovercignry is based. The legitimacy of

Parliament’s claim to absolute sovercigney collapses because it is seeking to under-

mine its represenative nature—rto cut oft the bough on which Parliamenrary sover-
m‘\/l\\

CLgNTY Sits,

2
2005 UKHL 56, [2006] 1 AC 262.

Jowell {n 701) 26.
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Addirional hypothetical examples are Parliament’s accempts to abolish judicial review, autho-
rizing torture of terrorist suspects, and indefinite detention withour erial. Such legislation
‘would be regarded as undermining chose values and “fundamentals” of the new, rights-based
democratic order that we now inhabit and which require respect for human dignity, equal-
ity and the rule of law’™ By disapplying such legislation che judiciary would be fulfilling ics
duties as guardians of this new order.

Lord Hoffmann describes this new reality of judicial constitutional review:

[Tlhe courts of the United Kingdom, though acknowledging the sovereignty of

Pacliament [will} apply principles of constitutionality lirtle different from those which

exist in countries where the power of the legislature is expressty limited by a consritu-

tional document.™

The establishment of the new UK Supreme Courtwas a watershed constitutional moment,
not onlv because ‘the old doctrine of untrammelled parliamentary sovereigney has received
’ .
another knock” but perhaps more important because ‘the more modern and more liberal
doctrine of human rights, of which the rule of faw is an integral part, has been strength-
g

ened™ Lord Pannick commented chat

For many obscrvers, recognition that the law lords should have no political role was

the culmination of the process of transformation of the final court of appeal into an

te

independent institudion. But for others, acknowledgement that the Taw lords were
judges whose functions are distince from those of the legislature was che prelude to the

12
12

last stage of macuricy: the creation of a supreme court outside | arliament.

The CRA endorsed cheargumentadvaneed in 1867 by Walter Bagehot: “The supreme court
of the English people oughe to be a great conspicuous tribunal” and ‘ought not to bc‘hiddcn
beneath the robes of a legislative assembly. 1 The CRA gave effect to the package of consti-
tutional reforms announced in June 2003, and with that announcement, ‘the Government
indicated its view that the existing constitutional conventions which regulated the role of the
Law Lords within the legislative work of the Fouse of Lords were insufficient’ ™

During the last week in July 2009, the judicial committec of the House of Lords began
winding up 133 years of continuous business in the Palace of Weseminster. The Law Lords
would next mecet as Supreme Court justices in the new UK Supreme Court housed in the
refurbished building that used to be the Middlesex Guildhall. While some observers mighte
suggest this change in the styling and accommodation was more show than substance, this

is clearly not the case. Twelve chief justices from around the world, a number of other senior

o Ibid .

MR v Secretary (//”(\‘/izfe_/('ﬁ' the Hame Department ex parte Simns 12002) 2 AC 1s.

M Kerdde, ‘I't timlg 142 Years, bur ac last Bagehot has got his way! Guardian (July 31, 2009).
2D Pannick, ‘Farewell to the Law Lords, The Times (July 30, 2009).

T\ Bagehot, The English Constitution (The Tcho Library, Teddington, Middlesex 2005} 36. ‘

T Speeca given by Jenny Rowe, Chief Executive of the UK Supreme Court, to the Brivish and Irish Association

ssion.

of Law Librarians (June 19, 200y). Paper in author’s poss
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Bricish and foreign appellate judges, and a group of senior law professors from the United
Kingdom, Europe, and the United States were in the gallery to witness the historic occa-
sion, They were participants in a conference on the role of supreme courts organized by
the Judiciary Ofhice and King’s College London to mark che event.™ Such a conference is
testimony to the pan-national importance of role of an independent judiciary in uphold-
ing the Rule of Law and the international significance of a new and truly independent UK

Supreme Court.

E. A NEW SOVEREIGN: THE RULL OF LAW

Former President of the International Court of Justice Judge Rosalyn Higgins points

out that the new British sovercign—the Rule of Law—is the founding principle of the
European Union of which the United Kingdom is a signatory and a member.”'¢ Arricle
611) of the EU Treaty states: “The Union is founded on che principles oﬂibcrty, democ-
racy, respect for human righes and fundamental freedoms, and the rule of law, prin-
ciples which are common to the Member States”. ™ The European Court of Justice has

c
made the link berween the Rule of Law and fundamental rights even more direct:

The European Community is...a community based on the rule of law in which
its insticutions are subject to judicial review of the compatibility of their acts
with the Treary and wich the general principles of law which include fundamen-
tal righes.™

Jettrey Jowell identifies the Rule of Law as a principle of institutional morality chat
limits the abuse of power, requires that power be fairly exercised, and one that is enforced
through judicial review.™ The scope of the Rule of Law is broad, covering both the
substance and procedures of ofhicial decisions.™ The right to a fair hearing necessarily
includes notice of the offense, opportunity to prepare a defense, disclosure of evidence,
impartial tribunal, assistance of counscl, and an appropriate standard of proof™! These
procedural protections ‘whether established by statuee or the common law, is a concrete
expression of the Rule of Law’™2* An important aspece of the Rule of Law, particulatly in
the Unired Kingdom, which does not have a written constitution, is that it prevents the

3

- ~
Ll[')USC of g()VCI'DlIlCllt P()\\'Cl'. E

I Waldron, Passing Judgment, Guardian (1 August 2009).
Speech at LSE (notes in author’s possession).
Treaty on Luropean Union (Consolidated Version) article 6. < htep://eur-lex.curopa.cu/en/treatics/
dat/12002M/hem/C_2002325EN.0oosorhnl>
Unio de Pequenos Agriciidtores v Conneil (Agricultme) [2002” EUEC] C-so0/00P.
Towelland D Olive, The Changing Constitution (sth edn Oxford University Press, Oxford 2004) 5,
2 Ibid.

2t Ibid s,
= Ibid s
0 Ibid 1.
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While some 2oth-century tyrannies claimed ‘legitimacy’ because of majority support,
there is now a new direction:

Britain, like so many countries in this new century, is moving sceadily to a model of

democracy that limits governmental power in certain areas, even where the majority

{Parliament] may prefer otherwise. The Rule of Law supplics the foundarion of that

2
24

new model.”

Lord Steyn poings out thac the history of unferrered majority rule in the 20th century
is bleak, citing Nazi Germany, South Africa, and Chile where human rights outrages were
sanctioned by law. He mainrains these great tyrannics of the 20th centu ry contain important
Jessons: ‘They demonstrate that majority rule by irself, and legality on its own, are insufhi-

: .o F . g e . |
clent to guarantee a civil and just society’™ Citing Lord Hailsham'’s 1978 description thar
the United Kingdom’s post-World War I1 Westminster system is an elective dictatorship;
Lord Steyn observes: ™
The public is now increasingly looking not to Parliament, but o the judges to pro-
tect their rights. In this new world, judges nowadays accepr more readily than before
that it is their democratic and constitutional duty to stand up where necessary for
individuals against the government. The greater the arrogation of power by a seem-
ingly all-powerful exceutive which dominates the House of Commons, the greater the

- e
incentve and need for judges to protect the rule of law,

In 2002, the Law Lords ruled in Anderson” that the Home Secretary’s traditional right
of serting the tariff for prisoners convicted of murder was no longer aceeptable. The rationale

* e y 129
was that it was contrary to the Rule of Law.

Under our constitution the separation of powers protecting judicial independence is
now total and effectively so. This constitutional principle exists not to climinate fric-
tion berween the executive and judiciary. [t exists for this reason only: to prevent the
rise of arbitrary exccutive power. The importance of this exposition of this core princi-
ple in our constitution is ecnormous. The foundacion of this development was broadly

bﬂSCd: itwas :HlCllOer on EhC l'UIC 0{1&1\\"—‘0

The criminal law of sentencing and the serring of tariffs are clearly within the court’s spe-

cific arca of competence, The Law Lords found in Anufiijeva that an uncommunicated

o Ibid 2s.
 Stevin {n 98) 244
[bid (f‘ootn()[t omiteed).
* Ibid 247
S dndersom, R (on the application of ) v Secretary of State for the Home Department [2002] UKHL 46,
1 AC 837,
Steyn (n 98) 247,
0 bid 248
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notification of decision was without any legal cffect. This is not just enforcement of a techni-
cal rule, Ir is an application of the right of access to justice. ™

Lord Steyn describes Befmarsh [as a decision ‘of fundamental importance’™ He approves
Lord Bingham'’s description that ‘the function of independent judges charged to interpret
and apply the law is universally recognised as a cardinal feature of the modern democratic
state, a cornerstone of the rule of law itself”7# Lord Steyn concludes that ‘The decision goes
to the very heart of our democracy. It anchors our constitutional system on the Rule of Law,
Britain has become a constitutional stawe, ™

Arcorney General Lord Goldsmith, QC, while still in office, Spol{c to the meaning
of the Rule of Law and the Constitutional Reform Act 2005. Somewhat surprisingly, he
states: ‘Instead it seems to me clear that the Rule of Law comprehends some stacement of
values which are universal and ought to be respected as the basis of a free socicty’”™ He says
quite clearly that ‘Certain rights—for example the right to life, the prohibition on rorrure,

s

on SI{‘&\’L‘I'}’—*—}U’C simply 11()11—1](_‘%0(1;11’)1(.‘. 16 }‘[C ;lngCS Chﬂf

There are other rights such as the presumption of innocence or the right to a fair trial
by an independentand impartial eribunal established by law, where we cannot compro-
mise on long-standing principles of justice and liberty, even if we may recognise that
there may sometimes be a need ro guarantee these principles in new or different ways.
These principles are not just shore-term objectives—they are the permanent founda-

tions of a free socicty,™

Yer Lord Goldsmith was part of the Blair government that insticuced ATCSA detentions
without fair trial and the use of secrec evidence. Lord Goldsmith’s again-surprising final pre-

ceptis tha the law has universal application and that there are no ‘outlaws”:

Second, dctcrmining if a pnrticuhr person is or is NOt a terrorist requires more than
mere assersion on the part of an authority, however genuine and well-intentioned that
authority may be. Our tradition requires such an assertion to be subject to testing by

an independent and competent wribunal. ™

Bt ATCSA took a decidedly different course. As ro who enforces the Rule of Law—-courts
or Parliament—Lord Goldsmith asserts that ‘no one’ would take issue with the concept that
courts are responsible for upholding che Rule of Law. Lord Goldsmith cautions however that
‘from my experience as atcorney general” he believes that the courts do not have a monopoly

tor upholding the Rule of Law. He adds that ‘there are still some no-go areas for the courts

R (clfrijeva) v Secretary of State for the Home Department [2003] UKHL 36; [2004] 1 AC 604 [26].
Stevn {n 98) 2.49.

[bid 250.
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PH Goldsmith, ‘Government and the rule of law in the modern age’ (2006) 3(1) Justice forrnal 7, 12.
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referred to by Lord Phillips as “forbidden arcas””™ *One such area relates to cerrain deci-
sions taken under the prerogative, such as to whether or not to go to war’™ Lord Goldsmich
describes judicial review of antiwar protestors questioning the decision to go o war—-not
attcempting to enjoin the decision itself but seeking damages—as not justiciable. Even where
the courts do have jurisdiction over Parliament, the doctrine of deference or judicial restraine
means that they should be very circumspect about overriding the decisions of the democrat-
ically clected bodies. ™! There is no issue to be taken wich these words. Bur this judicially

chosen deference does not mean that either legislative or executive actions are not subject to

the Rule of Law and judicial review.

E. THE HUMAN RIGHTS ACT 1998 & PARLIAMENTARY SOVEREIGNTY

The Human Righrs Act 1998 (HRA) is an enhancer of both the Rule of Law and judicial
review and adopts the principal requirements of the European Conventdon on Human
Rights into domestic UK law. Addressing the role of the HRA as it relates to Parliamencary
sovereignty, Nicholas Bamforth asserts that the HRA falls within che Common Law system
and simply replicates preexisting norms. ™ UK courts are required to interpret all stacutes to
ensure compatibility with the HRA. Insofar as possible, statutes must be interpreted so as to
be consistent wich the ECHR. If a statute cannot be read to be consistent {and coures have
gone to great lengths to do so) a declaration of incompatibility may be issued. This does not
affect the parties. However, the government is required to submit to Parliament aleernative
legislation that is deemed to be comparible. Parliament is then free to do what it wishes and
can adopt, modify, reject, or ignore. In all cases to date, Parliament has in fact changed the
offending law. It would be extremely difficule policically, as a member of the EU and as an
author of and signatory to the ECHR, for Parliament to act in defiance of a declaration of
incompatibility, and it has never done so. 1 Jonetheless, Bamforth believes i is premature to
conclude thar the HRA has constitutional status, albeit it does have constitutional impact.
But this seems a distinction without a significant difference.

is that the HRA marks a fun-

JefFrey Jowell is a direct status proponent. Jowell’s ches
damental shift in the nature of democracy. Democratic principle can no longer be simply
equated with majority approval. The new rights-based understandings *have ac cheir hearca
limited but significant catalogue of rights even against overwhelming popular will™* Even
though Parliament retains the theoretical power to legislate contrary to convention rights, it
is the courts that determine the scope of the rights in the new constitutional order.

Implementation of the Human Rights Act 1998 in the year 2000 has been identified as an
enabling source of constitutional judicial review and has spawned much discussion as to the

role of the HRA as a ‘super stature’ confirming thar it is within the authority of the courts to

Ibid.
“ Ibid.
A Ibid s,
T2 N Bamforth, ‘Understanding the Inspact and Status of the Human Rights Act 1998 Wichin English Law’
(2005) New York University Global Law \V"’or](ing Paper1o/o4.

] Jowell, Judicial Deference: Servility, Civility or Institutional Capacity’ (2002} Public Law 591,597
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enforee che Rule of Law. While some token obeisance continues to be made to the concept of
Parliamentary sovereignty, much judicial and extrajudicial discussion focuses on the ultimare
du[lnoricy, 1'csp<>nsibility, and competence of the courts. Lord Steyn in particul;\r has extraju-
dicially discussed the court’s responsibilicy and duty to act to ensure that the Rule of Law is
followed not only by the government but by Parliament. In the renown Jackson dicta, there is
open discussion as to whether the concept of Parliamentary sovercignty is to be replaced by
the view that all legislative power is dircetly subject to enforccable legal constraints

This latcer theory is referred to as constitutionalism, and it is the focus of this section of

this book. The argument is that fundamental values such as human rights are now firmly

cmbedded and entrenched within che Rule of Law—and thus in the English Constitution—
and wre subject to judicial oversight. The Law Lords have established chat fundamental rights
cannot be invaded except by the clearest of specific Parliamentary expression and actively
suggest that there is substantive limitation on the competence of Parliament to so legislare.

Lord Steyn wrote in Taakington v Times Newspapers Ltd that [t)he Convention [ECHR]
fulfils the function of a Bill of Rights in our legal system. There is general agreement that the
Human Rights Act 1998 is a constitutional measure)”™* Laws LI's dicea in Thoburn v Sunderland
City Conncil ™ suggest the HRA is of a constitutional rather than an ordinary variety, and that
its special status renders itimmune from the possibility of implied repeal by subsequent legisla-
tion, David Feldman is clear thar as] a mateer of constiturional law, the Act already has a status
rather different from, and superior to, that of most other legislation (except perhaps the Acts
of Union and the European Communities Act of 1972)7% Jeffrey Jowell asserts that the HRA
‘s no ordinary law: Trisa fundamental, constitutional measure of greater contemporary signifi-
canee to the protection of human rights than any previous constitutional measure.

Sir Stephen Sedley deseribes a new ‘bi-polar sovereignty of the Crown in Parliament and
the Crown in its courts, to cach of which the Crown'’s ministers are answerable—politically
to Parliament, legally o the courts.™ e is hard to see how this redefinition of the court’s
presence does not reflect upon Parliament’s sovercignty, A similar phenomenon seems to
exise with an atcempe to distinguish status from impact. Impact requires status and status
begets impact. Since sovereigney is a Common Law principle, many judges have stated extra-
judicially chat legislacion chat violates the Rule of Law will not be recognized by the court. As
will be discussed in chapeer g, this is no longer just an exerajudicial view or mere obiter dicta.

Loxd Steyn views the HRA as‘a constitutional measure ranking in imporrance with other
milestones in the evolution of our country towards becoming a fully fledged constitutional
sare™® He describes the HRA as a Bill of Rights, adopting Jowell’s view that although
Parliament retains the theoretical power to legislate contrary to Convention rights, it is the
courts—using section 3 and 4—who now determine the scope of those rights and of the new

consticutional order to say what the law is.™

S Likiigton v Tines Newspapers Lid l2000] UKHL 57, [2001} 2 AC 277
S ooz EWHC 195 (Admin).
S Feldman, “The Human Righes Act 1998 and Constitutional Principles’ (1999) 19 Legal Stadies 165,178,
Jowell (0 719) 73.
# 0§ Sedley, Human Righes: a Tweney-Firse Century Agenda [1995] PL 386, 389.
# Lord Steyn, ‘Deference: A Tangled Story” (2005 Public Law 546, 349.

o 1bid 357
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Much has changed within a short passage of time. The Law Lords have licerally jumped
far ahead of academic arguments and analysis, imposing a Marbury style fair trial due process
X b Q Kl j= o B
clause requirement upon Parliamentary legislation affectng fundamental rights under the

rubric of interpretation. The Constitutional Reform Act 2005 approved this process.

G. THE COMMON LAW & FUNDAMENTAL RIGHTS TODAY IN THE

UNITED KINGDOM

The Common Law has traditionally protected human rights in the United Kingdom. Tr still
does. One way in which human rights were pmtcctcd before the HRA and before the ECEHR
was through core law. For example, liberty and security can be protected in pare by the action-
assaulr, battery, and false imprisonment. Likewise, freedom of spccch

able torts of tespass,
the law of defamation. The HRA ieself makes it clear in section

can in part be protected by
11 thart the rights it sets out do not affect any other individual rights or remedies. The HRA

simply lays down a foor, not a ceiling, for the protection of human rights. blgmhczmtly:

[T]he common law may be influenced by the rights sct out in those international
’ ' g e R
human rights treatics which have been racified by the United Kingdom but (unlike the
Furopean Convention) have not been given domestic effect through legisladion. The
position even before the HRA came inco foree was that the European Convention was
relevant to domestic law, alchough it was not direcely enforccable.”
The authors of Human Rights: Judicial Protection v the United Kingdom specifically note:
In recent years, p;\r[icularlv in the years leading up to the enactment of the HRA, this
) ) ) ¢ .
common law approach to the protection of individual rights was greatly developed, in
sarticular by the recognition of [common law based] explicit constirutional and fun-
) § J O

damental righes.™

The source of the common Jaw of constitutional rights originates from the principle of the
right of aceess to the courts.™ In Watkins v Home Office, Lord Rodger expressed the \:‘icw
that fundamental rights are ‘constitutional in the sense that ‘they are scen as part of the
British constitution which Parliament would not change except on due deliberation leading
to express enacoment. ¥ Fundamental righes are founded in the Common Law and are appli-
cable o decisions taken by public authotities whether or not they are taken pursuant to stat-
utory powers. > In a separate line of cases, UK courts have recognized thae some rights are

“fundamental’ and should be treated as such by the common law. 3¢ There is a Common Law

Tt Beatson (n 632) 3

0 Ibid s,

S Chester v Bateson (1930) 1 KB 829

o Taoos] UKHL 2, [2006] 1 AC 395 [59].
50 Beawson (n 632) 7 (footnores OMmitLed).
e bid.
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judicial presumption chat Pazliament does not intend to abrogate such righes. This presump-
tion is overturned onfy if Parliament says that it s its specific intent and purpese to violate a
specifically identified fundamental righe. ™"

Fundamental rights include right of access to the court, right to property, freedom of
758 0

speech, freedom of assembly, ™ all of which are of particular importance to this book and,

most important,

The right to a fair hearing before an unbiased court or tribunal has been recognised
at common law for so long that is hardly requires citation of authority. It is deeply
embedded in domestic law and should be regarded as fundamental ... as it was put by
Forteseue J. in Bentley’s Case in 1723, ‘even God himself did not pass sentence upon

Adam, before he was called upon to make his defence’™

[he principles found in customary international law provide a parallel source for the
Common Law. ‘Customary international law” is

a reference o that body of public incernational law which is not contained in treatics

but which is combined with opinio juris.. It has long been regarded as being (in gen-
i ' 2 ging

cral) part of the common law without the need for incorporation by Act of Parliament

i . i
{as is required by wreaty law). 7

[reaties may l)C [()()I{L‘d fo as a source (7{i1](¢1'1\11ti()11}11 [II\V as was ({()I\C in EhC Ulli[Cd

Kingdom prior to the incorporation of the ECHR. Between 1964 and July 1999 the ECHR
ook animcorsoitsd. wae felete i over G<o Fpolich cacee 761 Buap o
g corporated, was referred to in over 630 English cases.™ Even prior to the HRA
it there were two possible interpretations, the one most consistent with the Convention
was adopted. The presumption was that Parliament intended to act in conformicy with the
ECHR as the United Kingdom was a signatory.®

The situation is more straightforward in the United States. Fundamenral rights are articu-
lac-d and codified in the rext and are the firse 10 Amendments to the Constitution. Since

h

1803 a function of the US Supreme Court has been to say what the law is and to determine

if congressional lcglslatmn and executive actions are constitutional striking down whar is
g ¢

L{CL' Illc({ llllCOl]StitUti()n’dl.

Ho A NEW AND TRULY INDEPENDENT UK SUPREME COURT

SN B2 o a > o e, H T wer -a N 3 H
The Pariamentary creation of a new Supreme Court and the constitutional restructuring
S

of 2005 arc overt acknowledgmentes and endorsements of the critical importance of judicial

Ibid & citing Morris v Beardmore [ 1981] AC 416, 464.

7, citing R o University of Cambridge (1723) 1 Str 557,

1bid 18, cit rownlic, Principles of Prbli Pt (OU

- ,«i ccitng I Brownlic, Prisciples of Public lnternational Law, s edn (OUP 2003), gencrally chpe 1.
o Ibid s,

o Ihid.
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review. As of October 2009 the highest court in the United Kingdom was no longer part
of Parliament. It is no longer the Appellate Committee of the House of Lords. The Law
Lords have become Supreme Court justices, and thcy have their own building. There is now
aseparate and distinee Supreme Court. The position of Lord Chancellor has been restricred.
The chancellor was at once a representative to government, a member of the House of Lords,
and an agent of the government. The 12 Law Lords could in fact participate in the debates
of the House, and other members of the House of Lords could be present when the Law
Lords delivered cheir judicial opinions. All no more. The Constitutional Reform Act 2005
recognizes both the importance of the Rule of Law and the independence of the judiciary.

ased role of

There has been a voluntary divesture of sovereigney and recognition of the incr
the judiciary. The Act itself announces that

This Act does not adversely affect—

(a) the existing constitutional principle of the rule of law, or
(b) the Lord Chancellor’s existing constitutional role in relation to that principle

{Chaprer 4, Part One]

The Act further specifically guarantecs continued judicial independence: The Lord
Chancellor, other Ministers of the Crown, and all with responsibility for matters relating to
the judiciary or otherwise to the administration of justice must uphold the continued inde-
pendence of the judiciary”®

The Appellate Jurisdiction Act 1876 had arcated che Appellate Committee that func-
tioned as the United Kingdom’s Supreme Court. It was originally comprised of anumber of
senior judges who were already members of the House of Lords plus an expanding number
of what were known as Lords of Appeal in Ordinary who were appointed specifically to serve
as judges and thereby became life peers. Members of che legislative House of Lords could not
participate in any way in the performance of the Law Lords’ judicial function, but the Law
Lords were free to participate in legislative functions. Anthony King noticed a change in
language at the millennium wherein the term ‘executive’ was replacing ‘the government, and
the judiciary was spoken of as a separate branch. Impetus for this change also came from the
ECtHR in che cas
the validizy of any judicial involvement in the making of legislation or executive orders.

of McGonnell v United Kingdon®* in 2000 where the court questioned

In 2003, Prime Minister Tony Blair abrupely replaced the Lord Chancellor and announced
an entire constitutional reorganization of the appellace legal system. There would be a new
Supreme Court that would be inidally composed of the existing Law Lords. The Lord Chicf
Justice would remain the head of the judiciary, buc there would be a new physical residence
for the Supreme Court distinedy separate from Parliament, and a Judicial Appointments
Commission would replace the ‘tap on che shoulder” and recommend the appointments of

judges in the future, The Lord Chancellor announced that *rhe time had come for “the UKs

“ Constitutional Reform Ace Chpe 4, Part 3(1). (emphasis added)
28488795 [2000] ECHR 62, (2000) 30 EHRR 289, [2000] ECHR 62, 30 LHRR 289
A King, The British Constitution (Qxford University Press, Oxford 2007) 146,
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‘it the rule of law is to mean anything, decisions as to what is necessary or expedient in this
context cannot be left to the uncontrolled judgment of the executive’™

King sces the Human Rights Act 1998 as driving che ‘stake through the heare of
Parliamentary sovereigney’ The United Kingdom’s ratification of the European Convention
on Human Rights in 1951 and the subsequent amendment in 1966 permicting direce citizen
aceess to the ECtHR had an ‘enormous impact” on both British law and the role of Britain’s
courts and judges. ‘Not only were the terms of the Convention significant in their own right,
but the rulings of the European Court of Human Rights, like the rulings of the European
Court of Justice, came to be seen as an important source of British law’™ The United
Kingdom was often an unsuccessful party before the European Court of Human Righes deal-
ing with issues ranging from the inhuman treatment of terror suspects in Northern Ireland ™
to corporal punishment in schools.™

In October of 1997 the Labour government, true to its campaign promise, published a
white paper, ‘Rights Brought Home, ™ urging domestic adoption of a Human Righes Act.
The HRA was passed shordy thereatter and received the royal assent in November 1998,
coming inco full force and effect in October 2000, Even if the terms of the Act were not
legally entrenched, ‘they were nevertheless politically entrenched and therefore, in consti-
tutional terms, entrenched in all but name’ ™ In the words of Lord Lester, one of the Act’s
pioncers, “The Act weaves Convention rights into the warp and woof of the common law
and statuce law’ 750

Quorting Lord Browne-Witkinson, King foresces:

In farge part cthe Convention is a code of moral principles which underlie the common
law... As these cases come before the courts in Convention cases the courts will be
required to give moral answers to moral questions. Moral atticudes which have previ-
ously been the actual but unarticulated reasoning lying behind judicial decision will
become the very stuff of decisions on Convention points. The silent true reason for

decisions will have become the stated sutio decidendi”™

During the 1990s, senior ministers in John Major’s conservative government and a num-
ber of senior judges had disputed the role of the courts. A book has been wriccen abour this
period entided A Trial of Strength: A Batile Between Ministers and Judges Over 1Who Makes

the Law.™ The conflice involved Michael Howard who was conservative Home Secretary

e Thid {ys).

King (n=65) 128.

5 Delaid (n436),

I illiamson, R v Secretary of State for Educarion and Lanployment & Ors (20051 UKHL 15, [2005] 2 AC 2.46.
Clrear Brinain, Home Ofthee, ‘Righes Brought Home: The Human Rights Bill’ (London, Stationery

Othee1997).

King (n 765) 132.

A Lester and L Clapinska, "Human Righes and the British Constitution” in Jowell (n 685) 2.

Ring (n 765).citing R Stevens, ‘Governmentand che Judiciary! in V Bogdanor (ed), The Brivish Constitution
in the Twentieth Centiry (Oxford University Press, Oxford 2003) 365.

I Rouenberg, Trial of Strength: A Baitle Between Ministers and Judges Over Who Makes the Law {Richard
Cohen, London 1997).

N
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berween 1993 and 1997, and it is thought this is part of the raison détre of the Human Righrs
Act 1998. Another factor in the rise or coming out of the judiciary was the rescinding in
1987 of the prohibition against judges appearing on radio and relevision. Judges have sinf:
incrcasingly made their views publidy kriown in various interviews, lecture, Ll{l({ speeches. ™
Many such substantive lectures have been cited in this book. In an example of such a speech,
Lord Steyn, while still serving as a Law Lord, said in a 2003 lecrure:

Hl-conceived, rushed legislation is passed granting exc

i\’C P()\VCFS to CXCCL]tiVC gOVCrn’
ments shich compromise che rights and liberties of individuals beyond the exigencies of
the situation ... Even in modern times terrible injustices have been perpetrated in the name
of security on thousands who have no effective recourse to law. Too often the coures of law

- - . s e A e
have denied the writ of the rule of law wich only the most perfunctory examination.

King concludes: ‘Excepr in a vacuous, purely Diceyian sense, not only did the British
5 TR T . : oo ddsvitaien senpe 7!
Parliament cease to be sovereign: Britain itselt ceased to be an old-fashioned sovereign stare’

The judges... have ceased to be, in effect, che servants of the government of the day
and have instead become its assertive and sometimes unruly tormentors. They still
know their place, but their conceprion of their place has changed. They have effectively
rewritten their own brief so that it now encompasses not only procedural due process

5 s TOZ
but substantive due process.

[ RECENT COMMENTARY ON THFE RULE OF LAW & THE ROLE

OF THE COURTS

Joshua Rozenberg writes in the Times Literary Supplernent that ‘A new constitution is being
created in the United Kingdom' involving ‘fundamental constitution reforms’ when the
- : . R IR D - X PR e eavine that thic
Supreme Court commences in October 2009.™ Lord Falconer is quoted as saying that this
1 i i ific [ SICLVE S < ive etlec ol b 1t -in{ivi({uﬂl
indced will have a significant positive substantive ctlect on the recognition of ({ 1
2 = 5 ok . ] . Ta. 5 AR Y9 e Fs 5 - the
rights. Rozenberg relies on Vernon Bogdanor’s book The New British Cwunml‘/m ot ,-‘:
proposition that ‘the constitution as analyzed by Dicey and Bagchot no longer exists at all,
Lord Collins is quo[cd as saying that this will be a different tvpe of body, perhaps not so
pivoral as the American Supreme Court, but certainly plaving a much more central role in
the legal system and approaching the American idcal of a government of laws and not of

o 5 " N PN N 796
men’™ Rozenberg also cites Louis Blom-Cooper’s The Judicial House of Lords 18762009

King (n 765) 140
Steyn (n3.4) 3.
King (n =65) 346.
2 [bid. ] \
| Rozenberg, ‘Britain’s New Supreme Court, Times Literary Supplement (Seprember 1, 2009).
T Ibid.
B Thid. , o
“e 1, Blom-Cooper, B Dickson and G Drewry (eds), The fudicial House of Lovds 1576-2069 (Oxtord University

Press, Oxford 2009).
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for the proposition that the sovercigney of the people is best asserted ‘through the final court
of appeal’ In effect the Constitutional Reform Act 2005 is a new constitutional settlement,
Richard Tur asserted in his 2008 Oxford Constitutional Law Moderations lectures
that che Constitution of the United Kingdom is presently in a sea change from absolute
Parliamentary sovereignry in which the only rule was tha Parliament could do anythingany-
where and was only prohibited from binding ies successors. The role of the courts then was

simply to apply whatever Parliament had decided. The new concept of ‘sccular rights-based

judicial reasoning’ is not entirely new. In 1628 Sir Edward Coke stated ‘Reason is the life of

the law; nay, thc common law itself is nothing else but reason ... the law. . is [ che] perfection
of reason. 7 Similarly, in R v Love, “Whatsoever is not consonant to the Scripture in the

Law of l{nw zmd, is not the Law of England’™® The oft-quoted D Bonbams’s case reads:
& g ]

- ; . . , >
U]t appears in our books, that in many cases the common law will control Acts of
Parliament and sometime adjudge them to be utterly void: for when an Act of
Parliament is against common righe or reason, or repugnant, or impossible to be per-

formed, the common law will control it and adjudge such an Act to be void. ™

Bue chis was all boldly said before the English Civil War and the subsequent constitutional

scrtlement establishing the power and supremacy of Parliament. In the late 19th and most of

the 20th century there was scemingly universal agreement thae ‘All chat a court of Taw can do
with an Act of Parliament is to apply ie)%% Tur argues that this view is really ‘the corpse of the
doctrine of parliamentary sovereigney though, racher like Bencham, it has been stuffed and is
wheeled around by some minders as if still alive and kicking’ ™!

Tur points out in asubsequent lecture, ‘Parliamentary Sovereigney, that in fact Parliament
has never been actually absolute. The Actof Union 1707 between England and Scotland pro-
vides in article 18 thar ... no alteration be made in laws which concern privarte right excepr
for the evidene urilicy of the people of Scotland” and concains Articles expressly preserving
the Scottish Church, Education and Legal System

Another example of relinquished sovereigney is The Northern Ireland Consticution Act

973 that provides a specific limitation on Parliament that Northern Ireland shall not cease

to be part of the United Kingdom without the consent of the majority of the pcoplc of

Northern Ircland voting in a ‘border-poll’ Parliament has either limiced itself or acknowl-
edyed a higher law: Joining the European Commonwealth and signing the Maastricht Treaty
in 1972 accomplished the same end, that is, Facrortame. The HRA and CRA are only the
latest examples. While perhaps Parliament could cheoretically repudiate the Union with

Scotland and abolish the HRA, abandon Northern Ireland, wichdraw from the EU, and

RILS Tur, ‘Righes and Righes-Based Reasoning (Law Moderations Lecoure HT 2008) 6, citing Sir Edward

Coke, Fist Iustitute (1628) 1. Paper inauthor’s possession.

Ibid, ciring (1653) 5 S T 43, 172 per Keble, |.
{(1610) 8 Coke’s Reporss 1, 118,

T (n797) -

W Ihid 8-9.

RHS T, Parliamentary Sovereigney” (Law Moderations Lecture HT 2008). Copy in author's possession,
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abolish the Supreme Court, actually doing such scems politically impossible, economically
catastrophic, and fraught with legal peril.

Lord Woolf confirms:

Lacking a written constitution and without the Furopean Convention on Human
Rights being part of our domestic law until 2000, judicial review expanded its reach
to £ll what would otherwise have been a gap in che safeguards available to protece the

. . - 803
public against unlawtul executive action.®?

Shorty before his death, Bingham stared that it would be very difficult to “put the Genic [of

>
iudicial review] back in che borele ™

Lord Woolf praises the labour government for adopring the Human Rights Act 1998 and
incorporating the European Convention into domestic law, “This has proved o be the catalyst,

\U,
transforming the availability of protecrion for breaches of human rights in this jurisdiction’

The improvements in the effectiveness of Judicial Review and in the use of human
rights jurisprudence, afrer the ECHR became part of our domestic law, were forru-

nately well timed. The UK K had always been considered to be a bastion of the freedom
of the individual and a champion of the rule of law. Magna Carta may have been under-

V‘.l UCd b\' e COUDU‘)’ bU[ s SPH’I[ hﬂS never bu_n utmgmshu "

Lord Woolf endorses the holding of the House of Lords in Belmarsh [ emphasizing ‘the pro-

cess was inadequate and was rightly strtck down by the House of Lords’

There is now a partnership that Lord Wooltis com micted to berween the judiciary and
. < ¥ .~ N . S e08
the government. “The rights of the public and detainees should be protected equally’
o =
[t is not that there should be a balance struck berween the two, rather thac both are

imporcant and both must be addressed.

The HRA has precipitated ‘a considerable change of culrure in the role of judges’ and that
“ddicional tension has arisen between the courts and the exceutive. It calls for the differenc
arms of government to work in parmership together and play a full role in promoting the
N s : 1509
observance of human rights around the globe’ .
ln effeet, Lord Woolf is saying that the United Kingdom is now a rights-based socicty

where rights are recognized and enforced by the judiciary:
g

As Lord Hoftfimann has explained, the HRA was intended to strengehen the rule of law

H G o The - o s racy
without inaugurating the rule of lawyers. The HRA has strengthened our democracy

3 Sir Harry Woolf, The Pursuit {)//m/'u (Oxford University Press, Oxford 2008) =
T Bingham, “The Rule of Law’ Times Literary Festival Lecture, March 25, 2010, Notes in author’s file.

% Woolf (n 803) 8.

B Ihid.
W ibid o, citng Befmarsh 1(n 2).
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by giving cach member of the public the right to seck the help of the courts to protect
his or her human rights in a manner that was not previously available. 5!

Human rights are, as Dicevhas said, the ceneral purpose of the judge-created Constitution:
It was part of che long-established culture of chis country that what could loosely be
regarded as human rights values were observed both by government and Parliament,
Furthermore, human rights were recognised by the courts as part of the common

law, ‘the birthright of the people’ and pare of the compact between the monarch and
& pcop I F
Parliamene !

The Rule of Law has come out of the background and emerged as the true principal foun-
dutional sovereign of the state. Since World War II the Rule of Law has become an interna-
tional concepe that embraces procedural and substantive due process, furthers the separation
of powers, and then highlights the importance of judicial review. Although the role of inter-
national faw in US jurisprudence is the subject of much debate, and there are those who
assert international law is meaningless and virtually unenforceable,®' and chat international
sourees have been misused by the coures when interpreting the constitution,™ international
law is nonecheless playing a significant role in the decision-making process. The next chapter
explores this significant emergent phenomenon that has played such an important, if not
decisive, role in the Guantanamo and Belmarsh judgments.
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AN APPLICABLE INTERNATIONAL RULE OF LAW

A.AN IDEAL WORTH STRIVING FOR

The late Tom Bingham spoke cloquentdy of the Rule of Law’s crucial role in the
international arena:

[1]n aworld divided by differences of nationality, race, colour, religion and wealth [che
Rule of Law] is one of the greatest unifying factors, perhaps the greatest, the ncarcst we
are likely ro approach to a universal secular religion. Ir remains an ideal, but ;m. ideal
worth striving for, in the interests of good government and peace, at home and in the

world at large S

In pursuit of ‘an ideal worth striving for) che highest court judgciu of(mzmy' countries, prfxi—
ticularly those with similar common law heritage, have been meeting in recent years to dis-
cuss iSSL’ICS of common interest facing the courts. These face-to-face c.\'dmngu:s occur through
delegacions led by current justices, institutionalized exchanges, and at inform(\ll 111:'0(1—1;1‘55;
sponsored by various aid agencices, nongovernmental organizations, and law :sg 1%)10 s M
participants in these conferences and seminars exchange precedents and personal experi
|

B . .
ing judicial necworks that are rful channels for cross-ferdlizadion.
ences, creating judicial neews orks that are powerful channels fc

* Bingham (n 7) 174. v

sl / - 51, U - S S, Il 9.

95 A Slauehrer, A Global Conumunity of Courts’ (2003) 44 Harvard hternational Lau Jowrnal 191, 216
A Slaughter, % \
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