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CHIEF JUSTICE HERRMANN: Good morning,
gentlémen.

MR. PRICEKETT: Good morning, your Honor.

CEIEP JUSTICE HERRMANN: The Court will
take up Smith vs. VanGorkom, et al., Messrs. Prickett,
Payson and Sparks.

Mr. Prickett,

MR, PRICKETT: Your Honor, this is an
appeal after trial from the &iamissai of a class action
originally brought to enjoin the cash-out merger of
the public stockholders of Trans Union Corporation.
There are a host of reasons why this Court should
reverse and remand the case to the Court of Chancery.
In the necessarily limited time available, I can't
touch on all of thase.

JUSTICE MOORE: Mr. Prickett, you will
agree that this is not a situation that invelves the
fairness rule, won't you?

¥R, PRICKETT: ©h, I agree,

JUSTICE MOORE: ¥e are talking about
either the applicability of the businese judgment rule

or that there was something here that had never brought

the business judgment rule inte play, is that correct?

MR, PRICKETT: Yes., I had proposed to
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confine my argument to two points, cne of which is
does the business judgment rule exculpate the defenrndants
for their conduct, and secondly, the aspects of this
casa that teuch on disclosure, I would not propose to
argue the five errors of law that are found in the
Chancellor’s opinion. -

CHIBF JUSTICE HERRMANN: You rely on
vour briefg for those?

MPR. PRICKETT: I would rely on the briefs.

CHIEF JUSTICE HERRMANN: Very well.

MR. PRICKETT: There are five of those,
and there are five major factual errors that are
recited in the brief, and I would not take the time
te go over those, nor would I 4fake my precious time
to comment on the fact that critical ¢o the defense of
this case are certain documents that were not produced
that are referred to that are relied upon and are not
produced., I'm not going to argue that,

CHIEF JUSTICE HERRMANN: Like Cicero, you
are telling us now what you are not going to say?

MR. PRICEKETT: Yes.

CEIEP JUSTICE HERRMANN: Very good,

MR. PRICEETZ: Now, like Plato, let me furr

to what I am going to srgue, and as I said, I think in
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going Qver‘it the critical aspects of this case are
twofold in number. They are critical not only to the
outcome of this case, but they are important in the
sense that they will be of importance to other cases,
and the first is did the defendants meet the test of
complete disclosure as reguired by Lynch, and more -
recently by the Weinberger decision? And sécond, can
the defendants escape from liability by pleading the
businéSs judgment rule; 2And let me turn then to the
first of these.

Make no mistake; this is a disclosure
case. This case should be reversed and remanded because
the record shows that the defendants did not disclose
with complete candor the material facts to the stocke-
helders of TU.

As indicated in your initial question,
your Honor, this case is obviously different from
Weinberger in many respects, but it is similar in that
the record shows that this Court has held that en
unflinching obliigation of corporate fiducisries *o
exercise complete candor still obtains. And in this
case the defendants affirmatively attempted in this
original proxy statement to withhold from the stock-

holders practically all of the information about the
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material facts surrounding the inception, terms and
manner of the transaction that was entered inte on that
day.

The proof of the incompleteness of the
original proxy statement and the attempt to Withﬁpld
material information from the stockholders is ar;maticali
found in the supplementary proxy statement which was
sent out on January 26, 1982. This second, or
sugplément&ry proxy statement, by the defendants'! own
admission includes facts denominated by them as material,
and they were not included in the original proxy
statement,

CHIEF JUSTICE HERRMAMNN: Well, did the
supplement come in time to bandage up the damage?

MR, PRICKETT: Well, your Honor,that is
one of the legal points that I said I would not discuss,
but let me pause on it.

CHIEF JUSTICE HERRMANNK: Well, if my
answer igs in your briefing I'll find it. |

MR. PRICKETT: Well, it seems tc me that
it clearly did not. Our statute requires a minimum of
20 days notice. They mailed out a Proxy statement
that they admit was incomplete, and then shortly before

the meeting they file a supplementary one that sttempts
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to bandage it, as you say.

CHIEP JUSTICE HEBRRMANN: al1l right.

MR. PRICEKETT: Ve don't think it's timely,
it was incomplete, and in fact they suggest in that very
second statement that it was this very lawsuit and the
discovery in the lawsuit that prompted them to disgorge
these facts, albeit belatedly, and in our view
incompletely,

As I say, 8 Delaware Code, 251 reguires
timely naﬁieei and we think that the Court should make
it clear that complete cander includes timely candor.
You can't withhold and then at the last minute publish =
bring yourself into complete candor but do it in such
an untimely fashion that you are depriving the people
cof timely information.

But let me point out that even the
supplementary proxy statement does not meet the test of
complete candor. Our briefs contain an enumeration of
the material facts that are omitted even from the
supplementary proxy statemgnt. The following are only
three important examples of wherein this sscond Proxy
statement does not £ill the bill.

First, as in the Weinberger case, there

was no disclosure of the haste with which the boaréd
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acted, As in Weinberger, # would have been material
te the stockheolders in evaluating whether to vote or
not to know the haste with which the whole deal wae
cobbled up, and particularly the Saturday afterncon,
September, meeting at which the koard met, voted zand
adjourned all in the space of two hours. i

JUSTICE MOOREB: Mr. Prickett, actually
isn't it part of the real world éh&t many times business
transactions are consummated in a relatively short
period of time, and that there is no magic period within
which one can say they have either acted prudently or
T%;»{eé@tf?

MR, PRICKETT: No. I think that's

correct. That is, you ceuldbh&ve a meeting in which you
could sell the DuPont Company in 20 minutes provided tha
in the year before that you have assembled the
information, you have studied it, you have had committee
of the management, you have had your independent bankers
inform you and when the formal judgment is done it may
take 20 minutes,

JUSTICE MOORE: Whv does a man who, let's
say, has been with his company for 25 years need to hire
somebody to spend two and & half weekes studving his

company and then tell him what he already knows?

|5
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ME. PRICEKETT: Well, I think that’s
eritical. HMr. VanGorkom, to take him Ffirst, had been
with this company for 20 yvears, 25 vears. He knew the
company inside and out, ¥hat he did not know, sné what
80 clearly comes out was that he did not know what the
company was worth when it was being so0ld as an entirety.
Bure he had done a lot of little deals where he picked uj
paint companies and pump companies, sutff like that. ﬁé
had never seld a big company like this. What he &id not
anﬂ@ratgnd was the difference between selling 2 minority
interest and selling the whole company.

JUSTICE MOORE: In other words, yvou say

he didn't understand the full concept of contrel premium:

Ba

HMR. PRICEETT: He didn't understand it at
all. He =still &idn't understand it at trial. And when |t
got ready to do this, he sat down and szid how do I
determine the price? What would I take for my shares?
That's a minority interest., And it tock when they
finally got arcund to hiring an appraisal guy, Arthur
Rogenbloom -~ How long did it take him to figure it ocut
ex post facto? It toock him thres months and a lot of
calculations to figure out what it was worth, becauze
this is not just a gquestion of I know the company,

et ceterz, and I can pick it out and 58t 2 Fymber on it.







SRR

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

it is a very careful transaction that you have got to
have a lot of information on. 2nd neither VanGorkom noxz
the board that suddenly comes in on a Saturday afternoon
had ever considered what this company was worth as a
whole, and they got no informatio; on it, and they
simply agreed. And the only guy who knew what it was
worth was Pritzker. wWhy? He had done it all his life,
Be could figure that in his head. And the minute he

saw that they were going ¢o offer it for 855, it didn't
take him long to figure ocut. He's a specialist. He
does it all the time.

CHIEF JUSTICE HERRMANN: Was this special
facet of the deal, the shares at $38 per, was that
something that was new to VanGorkom as of that weekend?

MR. PRICKETT: You mean the sale of the
million shares?

CHIEF JUSTICE HERRMANN: For $38, wves.

MR. PRICKETT: Well, it's unclear in the
record wvhen Pritzker, knowing his market, put-the
additional hooker in and said T want a million shares
and I want them at market.

JUSTICE MOORE: When he wanted more than

a2 million?

MR. PRICKETT: When he wanted more than a
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million, and VanGorkom proudly told us I got him down
frém 2 million seven to a millien.

CHIEF JUSTICE HERRMANN: Dig that come
into that initial conversation at the home?

MR. PRICKETT: Well, it's hard to tell.

CHIEF JUSTICE HERRMANN: 2all right, -

MR. PRICEETT: There are no notes of the
initial conversation. It's Pritzker and VanGorkom.
But from all you can make out from the record, the
initial}deal was struck in the sense of Pritzker called
up and said yee, I want it at 5§55, Then sometime during
that frenetic week he got in touch and said I want a
million seven hundred at market. VanGorkom tells us
I argued sbout the total number of shares, but it never
occurred to arque about the price. When the deal-was pu
together on Friday night by Hank Handelsman, a
specisalist in this thing, there was a supplemental
agreement at market of a million shares.

Now I can't tell vou any more closely as
to when that hocker was put in,

| CHIEF JUSTICE HERRMANN: What does the

record show as to the spread between what VanGorkom knew
about his company and what other members of the board

knew about that company?
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¥R. PRICEKETT: Well, VanGorkom tells us
that -~ |

CHIEF JUSTICE HERRMANK: I know he was in
the know, and knew the company well. What aboﬁt the oth
directors?

MR. PRICRETT: .Well, let me say that the
others were chief executive officers except for one
academic type of other companies, and I think it's fair
for mé to say that they were well informed a&eut the
company. But the critical thing was that they had
never considered this type of deal. Sure they had
considered how teo raise money, how to run the thing.
They knew that there was a long term problem about the
disparity, but they had never focused on this problem.
Nobody had. And suddenly on Saturday afternoon at
12:20 noon they are told take it or leave it.

CHIEF JUSTICE HERBMANN: BAll right.

Proceed with your argument now.

MR, PRICKETT: All right, How, I said that

a8 in Weinberger it wase critieal to the stockholders in

evaluating the board's recommendation that they know the

haste with which this was all put together. That was
net disciosed even in the second proxy statement.

Secondly, there was no disclosure of what

s
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the alternatives were if the stockholders turned the
Pritzker proposal down at $5%5. The management had told
the board of directors in the fiwe-year forecasg, lock,
there are a lot of alternatives that TU can do. It can
pay out a lot of dividends, it can redeem some of the
stock, it can buy other companies, There were a lot-
ef alternatives, and none of these are disclosed to the
stockholders. They are simply told there is-a §53 cash
offeriﬁtom Pritzker. Take it or leawve it. That should
have been disclosed.

But the most critical thing that ie amiétaé
throughout bears a remarkable similarity teo Weinberger.
There wase in the summer of 1980 a five-vear forecast
prepared. It was presented to the board. No in-depth
conversation of it. What that report emphasized was
the incredibly large cash flow that TU had, and that it
was proijected,

Now, this five~vear forecast and the
critical thing about this huge cash flow was never dis-
closed to the stockholders. The management knew about L%
the board knew about it, and Pritzker knew about it.
He tells us that's why he bought the company. But as
the stockholders were asked to consider thisg, this

critical piece of information, this document was never







13

e R

12

13

14

15

16

17

18

19

20

21

22

23

24

disclosed to them, and they never knew that the
singular feature about TU, its cash flow, was going to
increase to the tune of §$195,000,000. They were told
about earnings, but they weren't told about the critical
thing.

JUSTICE MOORE: But the defendants say -
that when you talk about cash flow vou are talking sbout
sort of an amorphous type of thing that can lead to
more prgblems if you talk about it than by just letting
the stockhelder who is relatively informed analyze the
financial statements and see‘for himself what the cash
flow is likely to be,

MR. PRICKETT: Well, in the first place
I don't think there was anythiné that was furnished to
the stockholder, even a sophisticated one, that would
give him the sucecinct information that everybody else
knew, and that is that this company was geoing to produce
a2 mountain of cash.

Now, it didn't have to be broken down on
a per share basis or anything else, but that was what
everybody else was in on and the stockholders were
never told that.

JUSTICE MOORE: What do they call it,

cash engine, or something like that?
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MR. PRICEKETT: ZEngine of cash, a cash
COW.. . sSure, evervbody knew that. Pri?zker knew it.
That's why he bought the company, but the stockholders
who were being asked to vete on this were never told.
And it was in a five-yesr report which the directors
had,which Pritzker hed, which evervbody else had, but
it was not disclosed toc the stockholders, and so they
were asked to vete on this without knowing the
alterﬁatives, without RKnowing the haste with which it
was put together, but critically they were not told the
critical thing that would have told them, hey, don't
sell this thing for £55., There is a mountain of money
coming. BEverybody knew it but the stockholders.

JUSTICE MOORE: Is this report really the
same thing as that Arledge and Chitiea report that we
had to aantan&'with in Weinberger? That was a document
that was prepared by directors of the target company
vho were in the management of the acguiring company.

MR. PRICKETT: Well, vour Honor gquite
correctly cautioned me at the outset. Thig is not
Weinberger. But the similarity is this. The management
prepares a significant document that is imp@rtgnﬁ for
the stockholders, and it has critical information on it.

It is disclosed to the directors.
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Now, we don't have the majority cash-out
situation, but we have a document that's critical. It
is shared with the directors, and it is shared with
Pritzker. He knows all about this, but it is not shared
with the stockholders. And to that extent it is the
same sort of significant information which the standard
of complete candor we think requires be disclosed to
the st@ckhélders sc that they can bring an informed
judgment to bear on the guestion,

JUSTICE McHEILLY: Was it shared with othe:
prospective purchasers?

MR. PRICKETT: It's hard to tell from the
record before the Court. Initially Pritzker got
complete access to everything that they had including
this sort of thing.

Row, they went on to --

CHIEF JUSTICE HERRMANN: We are staving
with the record, are we?

MR, PRICKETT: Yes, sir.

CEIEF JUSTICE HERRMANN: With what vou
are about to savy?

MR. PRICKETT?: Oh, ves.

CHIEF JUSTICE HERRMANM: Very wail.

MB. PRICKETT: I don't think the racorsd
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discloses whether it was shared with GE and perhaps
some other people.

JUSTICE MOORE: Was it shared with
Salomon Brothers so that they had it in their packet
of materials?

#MR. PRICKETT: I can't tell, your Honor,
That may be and may not be, iBut ~= and I would have
toc go back into the record to tell whether that was
aatuaily in that package of information. I can't believ
that GE, which got to the point of making a draft offer
of $57 with a cash alternative didn't have all that
information. They had spent since November locking at
the thing with complete access.

The point is that everybody was in on the
game except the stockholders who were then asked to voke
on it and were kept in the dark about the central
question of their compahy, that is what was it going to
do. It was going to produce s mountain of cash, and
they weren't told that,

Now, it does not have the pejorative
connotations of the Arledge-Chitiea, but it does share
in the fact that it is not complete disclosure, which ig
the hallmark of dealing with vour stockholders. Tell

them what's material., If you have it, Lynch says give
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it to the stockholders if it's material. Don't with-
hold it, And here it was withheld. It was critical
information in determining whether to accept the $55,
and thats why I say that this case is a disclesure case,

Let me turn to the business judgment rule
aspect of the case, and I will skip over and come to- the
defenses,

Strike the woréd "defenses.” I will come
to thé reasons why the defendants say that in.spite of
the really scandalous haste with which they met on a
Saturday afternocon, passed this thing and adjourned,
that the business judgment rule still protects them.

Now, the first reason that they advance
is that there were three separate occasions when the
board considered the deel. That is they admit, I think,
in effect that the Saturday afternoon two-hour meeting
was not the sort of action that comes within the
protection of the business judgment rule, because they
did nothing to inform themselves and make an informed
decision. But they say we met on other occcasions, two
other cccasions.

Now, I invite the Court's attentéon to
what actually happened on the subseguent meetings. The

first meeting was in October. They met at £:00 A.M. at
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the Illinecis Central board meeting. They only 4id two

things. They considered the substance of proposed

- amendments to the agreement. They didn't reconsider

is this a good deal or a2 bad deal. All they 3id was

te consider some proposed amendments and agree. They
2lso hired Salomon Brothers at that time, They &id not
meet, and they did not reconsider the deal, so that

the attempt to say the business judgment rule may not
apply.ta the first meeting, but because we considered it
a second time it should apply just doesn't work because
the minutes show they did not reconsider the deal.

JUSTICE MOORE: Don't the minutes reflect
a long laundry list of the January meeting, all of the
factors that were cansiﬁe#e&?

MR, PRICKETT: All right. ¥Xow I come to
the January meeting.

What is the situation in January? And
does that meeting which has a long recitation and it's
proudly suggested that on this occasion they met for
four hours, and therefore at least timewise they devoted
okay. What's the situation?

They are in a contract with the Pritzkers,
There is no out for them.

JUSTICE MOORE: The stockholders could
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vote it‘out. There was no breach of contract?

MR. PRICKETT: Oh, no, no. The stock-
holders could veote it out, but the board couldn't back
out. The board was bound. They had entered inteo an
agreement that at that point was enly subject to
stockholder ratification. They had been sued, so what
do they do? They all get together and they have a big
meeting in which they recite a2ll of the things that
kave‘hapgened, and at that peint long after they have
authcrized a definitive agreement they purport to go
through the thing. But could they at that point sav we
have r§§@nsidered the deal, 2nd we are not geing to go
forward with it? They would have been sued for breach
of contract because they had entered inte the deal, and
yYou can't say well, I entered into the dezl, and then
two months, three months later I sat down and figured
out whether it was good, because you couldn®t bkack out
then.

JUSTICE MOORE: Didn'e they have a right,
though, to go after a better preposal than Pritzker was
making?

MR, PRICKETT: They had the right ==
They had a2 linmited right, a very limited right’which

they finally got in October te go after another deal,
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but that didn't mean that their originasl decision which |
didn’t give them that right was entitled tc the shield
of the business judgment rule because they considered it
three months latexr. And in point of fact, when they d8id
congider it in January, they had no option. They
couldn’t back out then. They would have been sued. - In
fact they tried it. GE had a better deal in draft form,
They went to Mr. Pritzker and said can we get out, will
you sfep agside from the contract? And while it was
politely sald, it was no way. That's my deal, and I
stand on it, and they found to their horrer that they
were bound by the deal, and had to go thraﬁgh with-it.

CHIEF JUSTICE HERRMANH: Including the
milliion at $38%?

MR. PRICKETT?: Oh, sure. Sure, that was
collateral, He was going to get that no matter what
happened. They couldn't back out of that. That was a
collateral deal and they were going to get that. Worse
than that, they were bound by the deal thast they had
authorized ih September, and Pritzker said to them
I don't care how good your deal is with GE, I got my
deal and you are going to go through with it.

CHIEF JUSTICE HERRMANN: By the time they

met in January, how old was the litigation?
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MR, PRICEETT: We filed it December 19%th,
and we had taken substantial discovery, and we had
prepared briefs looking to enjoin the merger. Thay
knew then --

CHIEP JUSTICE EERRMANN: Without leoking
at any record, do you know when the notice éf the
January meeting was sent out?

MR. PRZQKETT@I Yes. It was sent out
January 19th.

CHIEF JUSTICE HERRMANN: The notice went ot
Januvary 1%th?

MR. PRICKETT: VYes.

CHIEF JﬁSTXCE\HBRRM&Nﬁ: A month after the
litigation?

¥R. PRICKETT: Yes, sir.

CHIEF JUSTICE HERRMANN: All right. You
may proceed naw.

MR. PRICRETT: Well just to pick that up,
in December they met and approved the formalities for
the Eebtuary 10th meeting, and a proxy statement canme
out January 19th that did not include any of the
material that was later to be included in the
supplementary proxy statement. So they knew aﬁ‘tha

time all of the things that had happened, and they sent
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cut a perfectly routine proxy statement that didn't
include all that stuff, and then realizing that they hat
sent out a proxy statement that was grossly deceptive,
they got together, cobbled up a second one and sent it
out on the 26th, shortly before the meeting., And gs I
have indicated in the disclosure argument, even that
second statement does not meet the test clearly of not
of timely candor, but it is not complete candor because
omits at least three critical items as well as a whole
list of other things that would give the stockholders an
educated look at the merits of the deal that they were
proposing. And of course what is ~- The board of
directors had gotten itself inte a hell of a hole.

CHIEF JUSTICE HERRMAWN: If we will
axcuse the expression.

MR. PRICKETT: Sorry, your Honor. That
slipped out. They had gotten themselves into a legal
corner. At that Saturday meeting without reading the
thing they had gotten themselves into a contract that
obligated them to recommend the deal to the stockholders
Then the management protested and they got the right to
go out and solicit. But if nothing happened on that,
and nothing did in the end, they were still back in the

hole. They had gotten themselves intoc a situation where
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they had to recommend it, and that's what happened. 1In
the end they were forced at that January 26th meeting
to say this is a2 fine deal, though they had never gotten
anybody to lock at the deal, and they didn't even know
until the January meeting where that price had come
from, and it came cut of Mr. VanCorkom. Why? Because
he wanted to sell ocut, He wouldn't take 50. He
thought 60 would be ﬁuger, and 55 was a good price,

And so that was the way that price came about, and that
was the deal that was recommended to the stockholders.

CHIEP JUSTICE EEP&.EEH&}&&‘& Mr, Prickett,
parden me just a moment. Your half hour is gone, If
you wish to save 10 minutes for rebuttal you cught to
close this pretty soon.

MR. PRICKETT: Precisely what I was gcing
te do, yvour Honor.

It seems to me that apart Ereﬁ the five
legal errors that we thiﬁk have got to be corrected by
this Court and the five major factual errors, the two
points that I have argued are important to this case
and to the stockholders who were misled inte voting for
this, but these points transcend this csse. It seenms
to us that the Court has got te make it clear since %he

Court below did not do so that for the buginess judgment
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rule to be applicable, those who would invoke it must
show affirmatively that they 4id what was reasonable to
inform themeelves so that what is within the buainess
judgment rule is an informed decision, and if it's an
informed decision, it deserves the protection of not
being hindsighted. But if they haven't taken the time
or the trouble to do it, the business judgment rule dce§
not apply.

JUSTICE MOORE: And ha?ing acted reasonabl
te inform themselves, what standard thercafter would vou
apply? Gross negligence?

MR, PRICEKETT: Yes. I think you have got
to == If you get to that point the cases well establish
what is the measure. You are not going to hindsichet
them and substitute. It's only where it's gross
negligence or fraud, self-dealing, or something like
that, that will vitiate it,. therwise there is an
ambit, there iz a perameter within which the coures
wisely will not hobble or second guess a businessman
or c@rgéraﬁe leaders. But that's not the case here.
You never get there because the threshold is not met.

JUSTICE MOORE: As I understand your
argument, the business judgment rule is not even

applicable here because they never acted in a way +o
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inform themselves, and thus there was no business
judgment to be brought to bear.

MR. PRICKETT: It wss not &n informed
decision. The business judgment rule protects the
informed decision even if it turns out to be wrong,
but Lf you don't take the trouble to read the thing, how
can you claim that you have made an informed decision,
and how then can you claim the protection? But if you
don't read it, you don't get any informstion on it, and
you sim#ly meet, pass it and adjourn on a Saturday
afternoon, vou can't say that you have made an informed
judgment. 8o that we are not attacking the business
Judgment rule, and we are not saying that it izn't
applicable in the proper case. We are saying vou -never
reach that point because the record clearly demonstrates
it.

We alsoc Bay, as I said at the outset, thié
is a disclosure case. Critical to the outcome sc far as
the stockholders were concernsd was full candid, timely
information, and thst was not present in this case,
and therefore this case should he reversed and remanded
to the Court of Chancery.

Thank vou.

CEIEF JUSTICE EERRMANN: All right,
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Mr. Payson, each of you have 20 minutes, as I understand
it now.

MR. PAYSON: Thank you, Chief Justice.

CHIEF JUSTICE HERRMANN: Will Mr. Sparks
argue?

MR. PAYSON: Yes. I will attempt to
discuss the business judgment rule as it applies to the
facts of this case, and Mr. Sparks will speak to the
di$clésure aspects and to any valuation guestion
should the Court have guestions on that subject.

CHIEF JUSTICE HERRMANN: Very well.

MR. PAYSCN: I represent the individual
defendants in this action. They are the former
directore of Trasns Union C@rporaticn

I think we must focus first on what this
case 1s not. It is not a Sterling ve. Mayflower nor a
Weinberger ve., UOP type action. There was no majority
stockholder in this case. Iﬁ fact no share =--

JUSTICE MOORE: I think you have gotten
that eoncesgsion.

MR. PAYSON: Thank vou, sir.

I think Mr. Prickett has alsc concedad
that there are no issues of fraud, bad faith or self-

dealing.
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CHIEF JUSTICE HERRMANN: Well, there is
an overtone, as I get it from Mr. Prickett, that
VanGorkom wanted thia price for his personal reasons.
This was his price and his chosen situation from his own
pocketbook point of view,

MR, PAYSCM: That to me seems to be
perhaps thé best test. When a man has been chairman
of the board of a company for some 10 years, formerly
its éhiaf financial afficerg_a man who knowe the company

batter than anybody in the worid who has 75,000 shares,

his life savings, decides that that price is fair to

him, it seems to me that that is an objective determina-
tion by an owner of property that what gsomebody has
offered is in fact a fair pzice,

CHIEF JUSTICE HERRMANN: But don't yvou
have to knoé what his needs may be a2t the moment, or
what his tax situation may be at the moment? Aren't
those things that the court -- that are invelved in
vhen a person decides that's 2 good price for me? It's
a2 question in my mind. I don't know that any of this is
in the record.

MR, PAYSON: Yes, We knew he was a low
basis stockholder so he would bs paying long term

capital gains as many other shareholders would.







28

-y

e

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

~ have to incur was going to be for more than five years,

CEIEF JUSTICE HERRMANN: But your
position then is a good price for him is a good price for
everybody else, all other stockholders?

MR. PAYSON: WNo, sir, because he went far
beyond that. In his initiai meeting with Jay Pritzker
Mr. VanGorkom took some calculations done by -
Mr. Peterson which showed that with an injection of
capital ef about 8$2895,000,000, that the cash flow of
this'camﬁény could amortize a debt in approximately
five years. That's what Mr. Vanaork@m'ﬁaged, In fact

the amortization of the debt which Mr., Pritzker would

which was discouraging to Mr. VanGorkom because he was
afraid that he could not justify a price of §55 per shar
beyond his own feeling that that would be failr to him.
Mr, Pritzker said well, how shout $50.
This $55 is awfully high. The market is omnly 37.
VanGorkom said no, it’s going te be 55. But more
importantly he said and we want this deal, transaction
or proposed transaction €o be tested in the marketplace,
It was that fact which made this transasction perhaps
unigue. From the very outset Trans Union Company
received offers from outside entities ar'persons, and

could give those persons, anybody who was interested,
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the same information that Mr. Pritzker had obtained
from the company.

JUSTICE MOORE: You are speaking of the
negotiated type transaction there. It was also the
fact that they were clearly open to a tender offer,
wasn't it?

MR. PAYSON: At any time anvbody could hay
come in with a $60, for example, cash tender cffer.

| JUSTICE MOORE: Now, throughout all of
this there was never a tender offer.

MR. PRYSQON: That's correct.

JUSTICE MOORE: And as I understand it
from the facts, the closest anybody came to a proposal
wasg really the GE Credit offer, is that right?

¥R. PAYSON: Yes.

CHIEF JUSTICE HERRMANN: Were they open
to selicitation of offers as well as receiving offers?

MR. PAYSON: At the meeting on September 2
the board required that Trans Union be permitted to
receive offers, but they could not actively solicie.
On October 10th the merger agreement was amended so as
to expressly provide for the active solicitation of
offers from anybody who might be interested together

with giving anybody who might be interested all relevant

Ty







30

oy g

seeagnr

18

19

20

w21

22

23

24

information.

CHIEF JUSTICE HERRMANYN: ”Including the
million at $387?

MR. PAYSON: HNo. But somebody could have
come in and seid I'1ll make a deal at 60, but you'il
have to give me twe million at 37.

I believe, Chief Justice, that the million
ghares is really a non-issue in this case. Mr. Pritzker
maﬁa it clear that he didn't want to be a stalking-
horse. He was geing to have to put hundreds of
milifons of dellars of capital. tie that capital up
for a period of three to foﬁr months while things
cleared the SEC and the Hart-Scott-Rodino reguirements.
He said if gsomebody out there is going to take a shot
at me and offer mavbe a dollar or two mere, I want to
be reimbursed for my time and my expense and the fact
that I have tied up hundreds of millions of dollars in
capital. He said I want 1,750,000 shares at narket,
which was, I think, $37.

hfter negotiations with VanGorkom they
agraezd on i;ﬂb@,@@ﬁ shares at¢ 32, which vas above
market.

It's important to note that it was not an

option. It was a contract. If no &ransaction had
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ultimately’bean consummated; and the stock price had
fallen, for example, to 35, Trans Union had the right
to go o Mr, Pritzker and say you owe us $38,000,000
for 1,000,000 shares even though the price of the stock
iz now 35, That didn‘'t happen. Importantly the
million shares could not be voted with regpect to -
this transaction.

It was part of Mr. Pritzker's proposal --

JUSTICE MOORE: Well, it was a protection
to him, that's what it was, wasn'st ie?

MR. PAYSQN: Exactly.

JUSTICE MOORE: Just a sure way of
protecting himeself from someone who was going to ocutbid
him, and having done what he did, he wanted the
financial protection. Isn‘t that what ¥You are saying?

MR. PAYSON: <That's correct, Justice Moore.
But perhaps unigque to this case -- I have not seen it
in other cases. I have seen it in the form of an option
where the proposed acquircr gete an c¢ption to purchase,
say, a millicon sharee, but in this case it wag a
c@n%raét which aleo had benefits to Trans Union. They
never came about because the deal was ultimateiy
consummated,

After the October 106th amendments to the
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contract permitting active solicitation, Trans Union
retained Salomon Brothers under terms that would have
given Salomon Brothers -=- if they had been able to find
2 purchaser for only one dollar more per share, they
would have been entitled to two and a half million ﬁalii
as their fee. They also had I think sbout 250,000
shares in their arbitrage operations so that that
provided them with an additional incentive.

JUSTICE MOORE: Mr, Prickett, though, says
that another thing that wasn't disclosed to the stock~
helders, and sort of eooclsd Salomeon Brothers' ardor was
the fact that they were Pritzker's investment bankers,
and that there was an inherent eénfliet of interest
there that ~- so they would have made $2,000,000, or
whatever, in this transaction. Their connection with
the Pritzker family was such that that money would not
have meant much in the leng run. How do you regspond to
that? |

MR. PAYSOR: I believe, but I will let

= ]

Mr. Sparks responé to this, that the relationship betwee
Salomon Brothers, Trans Unien and the Pritzker entities
wag disclosed in the first broxy statement. There was
a full disclosure of whatever conflict there was.

Mr. Prickett has changed his ione & little
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bit. In the court bei@w he said that the fix wss in
with Salomon Brothers. In all events there was a
disclosure of the relationship between Salomon Brothers
and the Pritzkers, I believe, and I will ask

Mr. Sparks to confirm that in his argument.

JUSTICE MOORE: Can vou strongly rely on
the Sslomon Brothers arrangement if they had such a closge
tie to the Pritzker family,that it would not really be
in‘théir interests to go ocut of their way and seil this
transaction over and above the Pritzker offer?

MR. PAYSON: In the £first place, there
is no :ecord support for this supposed close tie between
Salomon Brothers and Pritzkers., More importantly is
what Szlomon Brothers did. They contacted between 100
and 150 corporations throughout the United States trying
€0 interest them with an offering brochure which is set
forth in our appendix, and I believe Mr. Sparks will
point out the pages. They couldn't have tried any
harder, and in fact they got General Electric Creadit
C&g%pratimn vary interested in possibly acquiring
?raég}ﬂnian@ It fell through for whatever reasons, and
we é@n’t really know the reasons2 other than as articulate
by Geperal Electric, and those aréiculations afe reported

in our supplemental proxy statement.
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I don't know what more Salomoen Brothers
could have done. It contacted everybody, every entity
which it thought might have any interest whatsocever,
narrowed it down to three or four people or rentities
which expressed interest.

JUSTICE MOORE: Well, investment bankers
can be very aggressive when they want to be, and a lot

of times they can just sort of play the game. I guess

what Mr, Prickett is saying is that that's window dressi

How do you respond toe that?

MR, PAYSOH: There is no evidence in this
record that Salomon Brothers was not as aggressive as
it should have been under the circumstances. The only
evidence in the record is that Salomch Brothers 4id
everything that it could under the circumstances, and
I think that record answer is the response to
Mr. Prickett's arguments,

CHIEF JUSTICE HERRMANM: Mr., Payson, 4did
you say you were going to address disclosure to the
séackh@ld&rs?

MR, PAYSON: No. Mr. Sparks is geoing teo
address that.

CHIEF JUSTICE HERRMANN: All right. I

misunderstood that.

-a
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JUSTICE MOORE: He's addressing the
business judgment rule.

CHIEF JUSTICE HERRBMANN: fBuSiné%é?fudgment
ves,

MR. PAYSON: Chief Justice, you asked
Mr. Prickett what information the other directors other
than Mr. VanGorkom had about Trans Union.

CHIEF JUSTICE HERRMANN: On Saturday.

MR. PAYSON: Yes. 1In the first place,
five of the Trans Union directors were aleo members of
management., The other five were cutsgsiders who were
either chairmen themselves of their own major companies.
Mr. Johnson, for example, was chairman of the board of
I. C. Induatries}whieh iz a four and a half or five
é&llion dellar company. Time doesn®: permnit me tefgo
into all the business and financial acumen of all of
these people, but it is set forth at length in our
brief, |

Significantly -~

JUSTICE MOORE: This wasn't a case of
brothers-in-laws and sisters and cousins by the dozen
who were peopling the board. These were actua;ly
well-qualified and well-experienced businassmen?

¥R. PAYSOW: I think the record permits no
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. other conclusion.

JUSTICE MOORE: 0Of equal stature or even
greater than Mr. VanGorkom?

MR, PAYSON: Yes, sir, although they
probably didn't have the -~ except for the insidersg --
The cutsiders might not have had the absaiuté deteiled
information that Mr. VanGorkom possessed just because
he was the chief operating officer —-

| JUSTICE MOORE: I'm speaking in terms of
their stature in the business community.

MR. PAYSON: There is no guestion but that
they were at least of the stature of Mr. VanGorkom.

CRIEF JUSTICE HERRMANN: But what 4id
they have on this detail which you are about to address
yourself to as compared with Vénscrkom and the insgiders?

MR, PAYSON: In this --

CHIEF JUSTICE HERRMANN: Is this set out
in your brief?

MR, PAYSON: Yes.

CHIEF JUSTICE HERRMANN: All right.
Anything that I ask that’sz set out in the brief you
don’t need to comment on.

MR. PAYSON: But I think this is helpful,

and I think I should respond to this.
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In July of 1989, two months before the
Septenmber meeting, the directors were a week before
the July board meeting given the five-year plan, The

board meeting minutes show that that plan was discussed

| &4
toud

among the directors at the meeting I believe on July 209
and in 3ugust a very comprehensive study done by the-
Boston Consulting Group which had been working on its
study for about 18 months, presented to the board its
studyAand its conclusions. 8o that in two months before
the decision of September 20th all of the directors had
the knowledge imparted by not only the Boston Consulting
Group but by management's own five-vear plan.

CHIEF JUSTICE HERRMANN: Ig this the
five~year forecast we are talking about?

MR, PAYSON: VYes.

CRIEF JUSTICE HERRMANN: All right.

MR. PAYSON: In addition, I think
Mr. Johnson pointed out that the directers of Trans Unior
had more detailed information as directors of that
company than he had ever experienced as a director of
any other company. Mr. VanGorkem not only was a lawyer,
but he was also a CPA who had been the companyfs chief
financial officer, and he literally deluged these

directors with relevant financial information.
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Another critical element: For about
five years preceding the September 20th meeting
Trans Union had been plagued with an excess of tax
deductions., Because of its rail car leasing business
it was entitled to investment tax credits and
accelerated depreciation. However, it did not have
the income to utilize all of its tax advantages.
Competitors were coming on the scene which had income
whicﬁ could be offset by these kind of accelerated
depreciation investment tax credits, so thatithey were
getting into 2 better competitive situation than
Trang Union with its lack of income,

Mr. VanGorkom had gone to Congress in
August of 1980, and had lobbied for a number of changes
in the tax law which would have helped Trane Union and
other corporations in like situations. He was
unsuccessful, or at least he thought he was unsuccessful
and he assumed that Congress would pase additional
accelerated depreciation legislation which would
exacerbate Trans Union’s competitive problems which it
wag already fscing, and which were expected to worsen.

S0 that the directors had not only the
Boston Consulting Group study, the five~year plan, but

they also had this long history of the gr@hlems with




. U ———

T



39

g

< rermgn b

10

11

12

13

15

16

17

18

19

20

21

22

23

24

their tax diffjiculties which VanGorkom reported would
be exacerbated he thought in the near future.

The directors th@ﬁght there were problems
in the future. Importantly,they also knew that the
Pritzker proposal invoelved a premium over the market
price nf this very widely traded stock of about 48 per-
cent or $220,000,000 to the shareholders, and for the
firet nine months and 19 days of 1980 a premium of
62 percent, or $264,000,000 for all of the shareholders
collectively.

JUSTICE MCORE: I understand that, but
Mr. Prickett raises a very strong point when he says giv
all of that, why did VanGorkom have to go sort of
surreptitiously, didn't even disclose this to his own
man, Mr. Peterson, when he asked him to run up thése
little figures on could the deal go for $55 and what-hav
you ~- doesn't disclose it to its cutside cor fellow
directers, and then summons th@m.tm 2 meeting on
Baturday and in essence says we got to do this deal>?

Now, how does the business judgment rule

protect somecne, and for what reasons would a transactio:

of this magnitude be presented to a board of directors
on that basis when thers was no emergency? I think

it's clear in the record there is no emergency doctrine

4
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like the Bennett ve. Propp situation, is the?e?

MR. PAYSON: There was not.

JUSTICE MOORE: So what is your
explanation for that?

MR, PAYSON: Mr. VanGorkom did not presen
the proposition to the board. | .

MR. HMOORE: No. To Mr. Pritzker, and
then came back and summoned the board.

MR. PAYSON: And Mr. VanGorkom was amazed
at the speed with which Mr. Pritzker had proceeded,
but he had no control over that. Mr. Pritzker ﬁas a
third party who locked at the figures, who met with
pecple from the company, who decided he wanted to make
& proposal --
| JUSTICE MOORE: Why was there such
secrecy? He was even keeping it from his fellow
directors. What was in the necessity for that?

MR. PAYSON: Mr. VanGorkom explained that
he wanted to prevent leaks, and ~-

JUSTICE MOORE: To his directors?

MR. PAYSON: Yes, because he said that
in his axpeiience, if I talk to 10 people, samghcw 30
people know it and then all of a2 sudden 80 people know

it, and then we have got rumors in the market. The
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stock is going gquickly, for example, to 45, People
start selling when if they had only waited they could
have gotten 55. That was his primary cancezn, and he
so testified.

CHIEF JUSTICE HERRMANN:As I understand it
then, until they cenvened on that Saturday afternoon
ne one but VanGorkom on that board knew of the Pritzker
approach, or the Pritzker deal.

JUSTICE MOORE: One other -~

MR, PAYSON: I believe Mr. Browder, who
was the general counsel of the company, was informed the
night before, because he and his assistant were asked
by Mr. VanGorkom to start preparing papers.

CHIEF JUSTICE HERRMANN: Ts he a voting
directozr?

MR. PAYSON: Yes. Mr. Browder was.

CHIEF JUSTICE HERRMANN: fThose are the
only two of the entire board that knew what that meeting
was about, or what was going to qéme forth at that
meeting?

MR. PAYSON: There was & management
meeting which preceded the directors!® meeting, and at
that management meeting I baiiave all of the inside

directors were pra#ent, but your Honor is correct, that

i
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prior =--

CHIEF JUSTICE HERRMANN: The same
Saturday morning?

MR. PAYSOW: Yes. Prior to that Saturday
morning I believe only Mr. Browder -- the only director
other than Mr. VanGorkom was Mr. Browder.

CHIEP JUSTICE BERRMANN: If we are gaing
to keep time schedules, vou have about five minutes.

MR, PAYSON: I'll close as promptly as I
can, yvour Honor.

Mr, Prickett suggests that the directors
did net read the merger agreements at the September 20t
neeting, He is correct. But Mr.Brennan, the corporate
partner from Sidley & Austin was at the neeting and he
explained the documents to the directors, and as a

result of his explanation the directers hrought specifi

focus on two changes. MNumber one, they wanted Trans Uni¢

to have the right to receive bids from others, and they
wanted any interested third party‘tm have the right to
receive the same information that had been provided to
Mr. Pritzker. 8o that there was gpecific focus by the
directors on the terms of the agreements as had been
explained by theilr ocutside general counsel, |

On October 10th they reconsidered the

transaction, and approved certain amendments which

c
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41%
permitted them to go ocut and actively solicit bids
from others with the 316 §f Salomon Brothers. |

JUSTICE MOORE: WNow, Mr. Prickett savs
you held this meeting in January, and that was, 1f T
understand him correctly, just sort of a patch and paste
job to cover up what should havelbeen ﬁéne the first
time. What's your response to that in terms of whether
they were exercising their business judgment at the
firet meeting? |

MR. PAYSON: One must keep in mind that at
the first meeting the directors all assgumed that the
Price of $55 per share in cash would be tested in the
marketplace for a period of three or four months.
That test in fact occurred, and the stockholders almost
received more, General Electric having backed out at th#
last minute.

EIn light of the fact that GEF had mentianep
prices of 57 and &0 whether on a gtock~for-stock or
part stoek and part cash basis, the directers theught
it important to meet and reconsider everything which
had hggggneésinmluﬁing thg Octgber Bth meeting, the
September 20th meeting, th% interest of GE and others,
and specifically the allegations of the plaintiff in

thig lawsuit. Substantial discovery had been taken.
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I believe the depositions of every director with the
exception perhaps of two had been taken, and the
directors wanted to know from the lawyers what's going
on. What have we done wrong? That's reported in an
exhibit introducedly Mr, Prickett.

JUSTICE MOORE: So I guess Mr. Sparks -is
going to talk about why this disclosure. in-: the second
go=~round -=

MR. PAYSON: Yes, Justice Moore,

In light of your admonition, Chief Justice,
I think I'11 bow to Mr. Sparks unless the Court has any
guestions of me at this =ime.

CHIEF JUSTICE EHERRMAMNN: You will rely
on your brief for the rest of your argument.

Let me ask a question on the Court’s time:

I don't understand the fact -- and I
think it's a fact -~ that the stockholders voted this
merger on February 10, 1981 -~ Well, this is more for
the next speaker. I will hold it.

Mr. Sparks, before you get started and
the clock starts running on you, Mr. Prickett's brief
that I am locking at recites that at .the-specidl meeting
of the stockholders held on February 10th they voted in

favor of the merger which was subseguently consummated.
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what stockholdersg ~-=

Then there is a footnote:

"The plaintiffe’ class consists

of ten million five plus shareholders
out of a2 total of 12.¢

MR, SPARKS: The others opted out, your
Honer, and chose not to be members of the class. *

CHIEF JUSPICE HERRMANY: The others,
yeu mean the difference beotwean 10 and 127

MR. SPARKS: Yes, your Honor.

CHIEF JUSTICE HIREMANY: A1l right., The
plaintiffs’ class owned twelve million gsven hundred
some thousand shares out of a total of thirteen million
three hundred some shares outstanding. With that many
stockhelders and that much stoeck in the plaintiffs’
class, and by that time litigation was pending,
February lidth, what stookholderz wvotad in favor of the
merger? Ts that an intelligent gusstion?

b2

i

2

AN

.

PPARES:  I'm sorry. You are saying

CHIEF JUSTICE HERRMANN: What stockholders
voted in faver of the merger if that great proportion
of numbers of shareholders and that great proportion of
stock by February were in the plaintiffs’ claess?

HR. SPARKE: Your Honor, firsgs --
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CHIET JUSTICE HERPMANN: Is it just the
difference between thogse ~-- I'm puzzled by this.

MR. SPARKS: Your Honor, first the class
action determination took place after the nerger had
taken place.

CHIEF JUSTICE HERRMANK: So they were not
involved in the litigation that commenced in December?

MR. SPARRES: Well, they were named in the
comgiaint, Mr. Prickett pled that it was 3 clasé actic
The merger went forward through the preliminsry
injunction stage. The merger was consumnated, and
after the merger was consummated then notice went out ¢
the clasg anrd they had an opportunity to opt out. As
vyou know, that clsss action ~-

CEIEF JUSTICE HERRMANN: Ok, I ses.

¥R. BEPARKS: == proceeding they were in

until they opted out. The ficures on the vote were

that a total of 8,708,131 shares repregsenting 6%.6 gerc%s

of the outstanding shares entitled to vote wvoied in

favor of the merger. 970,000 shares equal to 7.25 percen!

cf the shares voted against the nerger, and 2%,107 of
the proxies were voted that were submitted that
ebstained on the merger vote, and thus 89 percent of

the votes cazt with respect Lo +he mergaer wers veoted in

b
>
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favor of the merger proposal.

CEIEF JUSTICE HERRMANN: All right.
Thank you.

SUBTICE MOORE: Further on the Court's
time, with respect to Mr., Prickett's arguments that you
needed the January meeting to patch up‘the disclosures
that you should have made the first go-round, why 4id
you need litigation to disclose what ¥r. Prickett says
is tﬁe,ehviaus?

MR. SPARKB: Well, first we don't believe
it's the obvicus. We have never, conktrary to what
Mr, Prickett says ,conceded that there was anything
deficient in the 104~page proxy statement,.

JUSTICE MOORE: Why did yvou have to issue
the second one then?

MR. SPARKS: Because on or about
January 20th or 2lst or 22nd the GE deal which at the
time of -- Let me pull this out, I think it's helpful
tc go back to the recoré and to the proxy statements
themselves.

In the letter to stockholders that was
gsent by Mr. VanGorkom on the front of this 1G4~page
Proxy statement sgant out on January 1%th, it was

disclosed that, "Discussions have been held with some
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companies that express serious interest, but as of the
date of this letter, January 1%, ne firm proposal has
been received. However, General Electric Credit
Corporation has stated that it is congidering whether
te make a/firm offer to acquire Trans Union, and will
communicate its decision to management bhefore the end
of Jaﬁaary. You will be notified promptly if a

firm offer is made, and the response of your board of
éireétgxs with respect t¢o such ocffer.”

A couple days later they said we are not
geing to do it, and the board met to consider that, and
the six-page supplement to the Proxy staéement wae put
out with the primary purpose of discussing the fact
that GE had come in, had made these prﬁposals; had
decided not to make an offer.

JUSTICE MOORE: Aside from the GF
proposal that you are disclosing, were there any other
disclosures that you made concerning facts that were
known to you or your company at the time of the first
Proxy statement?

MR. SPARKS: 1I believe there are facts in
the supplement to the proxy statement, elaboration of
facts that was not laid out asg completely in the firgt
Proxy statement,

JUSTICE MOORE: W¥Why is that?
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¥R. SPARKS: Simply because the company
did not believe on Janﬁary 19¢th that thie elsboration
was necessary material, and frankly -

JUSTICE MOORE: What changed its mind?

HB. SPARKS: Mothing really changed its
mind. The company still didn't believe that the i
information was material, but they were putting out a
supplement to the proxy statement and they decided that
in light of the claims made by ¥r. Prickett it would be
prudent to lay out everything before the stockholders.
And 15 days bhefore the meeting -- and that's even longe
than you have to send out a formal notice of meeting fo
a meeting, for example, to elect directors under
Delaware law -~ 15 davs before the meeting they sent
out the supplement, and it expanded en things that they
had already said in the original proxy statement, none
of which Mr. Prickett has picked out as being materiel.
He hasn't pointed out what is in here that is material
that wasn’t in the first proxy material.

What has been done here is in light of
Mr. Prickett's claims, is to say -~ Well, if some stock-
holder gays there are alsoc some things that we should
have disclosed, the company cut of prudence says we wil

expand it. They put in what I think frankly is a lot

ho







14

15

16

17

18

19

20

21

22

23

24

£9

of information that stockholders probably didn’'t really
need, but it's all there =—-
CHIEF JUSTICE HEFRMANN: I'm going to

start the clock now.

MR. SPARKS: -~ day by day. What happened

on September 20th, what happened on October 10, what
happened on December 2, what happened on January 26,

and the company put it all into the supplement. So

there can be no question that if anybody thought these t

were important they had them before then,

But the real motivation for the supplement:

proxy material was the changed status of the General
Electric transaction,

I want to just touch on a couple of guick
things, and then get right to the-cash flow disclosure
point that Myr. Prickett made. One, the Chief Justice
asked what the plaintiffg:’ position, or talked about the
Plaintiffs® position with respect to possible self-deald
here.

In the spummary of argument at the very
beginning of Mr. Prickett's reply brief he cites
defendants' summary which was -—- this is a case in
which @ plaintiffs challenge the exercise of business

Judgment by an independent board of directors. There

s

n
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were no allegations and no proof of fraud, bad faith
or self-dealing by the directors. DPlaintiffs' regponses
Agreed. I think that issue'is not one under those
circumsteances that the Court need be concerned with,
or can consider in light of that concession.

CEIEF JUSTICE HERRMANN: Very well.

*

MR. SPARKS: Second, in the qguestion about
whoe knew about the Trans Union negotiations with the
Eritzkeza on the Trane Unicn Eeard, the Court asked,
and ¥r. Payson responded that Mt. YanGorkom and
Mr. Browder were the only @neé that knew. I believe he
has forgotten that as the record clearly shows
¥r. Chelberg, the president and the number twe man at
Trans Union was involved in the negotiations throuchout
the week before that meeting. He alsc knew aboet the
transaction. So there were three insiders that knew
about the transaction before Saturday, and of course the
deadline that was imposed that the matter be addressed
by the end of the day Sunday was one imposed by
Mr. Pritzker, not by Mr. VanGorkom.

JUSTICE MOOBE: But how can these outside
directors be expected to be adeguately informed and to
bring their business judgment to bear when they are kept

in the dark and they are summoned to a meeting and it's
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only then and there that it's disclosed, and they are

expected to make an informeé judgment within =a two»hour

period involving the complete sals of their sampany?
MR. SPARKS: Your Honor, these directors

in the months of July and August had extensive exposure

to the'praspects of the company in reviewing the fiée~y-

plan with respect to possible alternatives in the futur
that the company might follow, with raspect to the Bostq

CQnsdlging Group study. One was presented in July, the

other in Auqust. They were familiar, generally familiar

with the market history. These are directors that had
been on the cempany I believe the shortest term WAS

something like seven or eight yvears. These reople had

£

been directors for Years and vears and years. They wer
familiar with the problem -- the tax pass through probl
They were completely familiar with the prospects of the

company if it continued to operate as a going concern.

What was then brought to them was a grogega

not unlike somebody coming in with a tender offer, and
also == |

JUSTICE MOORE: It was a little different
because they could have turned this down, whereas with
& tender offer they are at the tender offeror's mercy.

¥R. SBPARKS: fThey could have turned it

7
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down, that is correct, your Honor. They came in and
they came in with a price of $55 a share in the face af]
historic ‘
~ market price in the 35-37 range which had never moved,
Just wasn't moving. Faced with that they ssw a premium
in the 50 © 60 percent range for a company they knew
had some problems in the future, and these directors --
In effect what Mr. Prickett has been arguing as I hear
it is if a decision the directors believe is sound on
its ﬁ&ce is brought to them and they alsoc know that
they have the chance to have people shoot at the company
for three or four monthes, if it happens that they happen
to be wrong, that they are not allowed to do in two
hours because they feel it's not z difficult decision -
they felt this was fair, They knew what the COMPANY Was,
They knew what the offer was. They were experienced
people in the financial and business community, and
they said this is a fair deal. This iz a good cffer,
which is what the testimony says. Mr. Johnson's
testimony. This was a good offer,

And the argument that's being made ig that
faced with that nonetheless, you have to megt ~= because
there are 36 hours available you have to meet all 36
hours, or you have to go out and get some investment

banker who won't know the comrpany as well as you do to
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come in and try te do some hurried investment banking

view, and vou are facegd with an offeror that savs this

is on the table until the end of the day on Sunday, and

it's not going to be there afterwards.

JUSTICE MOORE: Isn't that an unusual

ultimatun?

MR. E8PARKS: Not necesserily.

CHIEF JUSTICE EERRMANY:

board of directors of this magnitude of s deal.

MR. BPARRS: Well, I'm not sure it dis. T

think it may be Just good business on
offeror in this case, the Pritzkers,

CHIEF JUSTICE HUERRMANY:

in the business world that’'s not unususl?

MR. SPARKS: That's not
in the business world we get tender of

this large and even larger that cone

the blue with a half hour's notice, and companies are

expected to respond. It'sg part of the

and I believe that rmodern buginess executives like these

executives are able to gear up and dea

If there were doubt in these &ix@ctors'

minds that this was a fair deal, as I

the test of the market hasz shown that

completely out of

To give to the

the part of the

You are saying

unusual. I mean

fers for nuuwbers

business world,

1 with these things

think it's been

it was, they
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could have turned it down. They didn't believe it was
an unfair deal, They thought it was a fair dAeal. Yet
they alsoc knew that if they were wvreng, somebody slse cot
come in and prove them wrong with money by making a
tender offer or anéther merger proposal. It didn‘'t
happen. It vindicated what in fact they &did in the
first place, But the record shows these were informed
reople, they thought about i%t, they knew what the terms
of the merger proposal were. They made detailed changes
and it's really just second guessing.

If this KKR offer had materialized, if
this GE offer had materialized, I suppose there would
be no attack here. It didn'e happen to happen that way.
But it could have happened, and as it was the price was
fair.

CHIBF JUSTICE HERRMANN: As of that
Saturday afterncon, was the pozture such as far as
Pritzker was concerned, and he was the other contracting
party --

MR. SPARKS: Yes, and he was my client
before he was dismissed by plaintiffs voluntarily on the
ground that they had made no case against him.

JUSTICE MOORE: Tt's terrible to lose one's

client in the midst of z case.
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on the million share option was because he beliéved it

CHIEF JUSTICE HEREMANN: Was the Rubicon
crossed that Saturday afternoon? Were these doors still
all open as you have outlined?

MR. SPARKS: They were, your Honor. There
wvas no c@ntzactualv~é*‘

CHIEF JUSTICE HERRMANN: Why was the -
ultimatum issuved then by midnight, or before the London
market opened if the doors were still open for Pritzker
to be overruled?

"¥MR. SPARKE: The Rubicon was not crossed.
The Rabicen'waﬁictassEd“in terms of the fact that- the-
offer was still available because the directors said it
was fair and they would go forward and let it be tested

in the market. The very reason Mr. Pritzker insisted

was going to be tested in the market,

CHIEF JUSTICE HERRMANN: - Well, I thought
part of his motivation and part of &is perseonality was
that he didn't want the world to know that he was going
to be turned down; or that his offer was going to he
turned down, and that was the reason for the deadline.
Now, if this market was still open for weeks gn& months
later for a turn down of the Pritzker desl, what's thise

element of I've got to know for the point of view of ny
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-greatey detail including making it elear that there was |

read will shmw<that‘thisf15<ﬁr. Pritzker's way of
.dealing.  He likes to move to a matter, -and either he
~likes to sgee that it's going to go forward or he .likes
‘to meve on to something else with his money.

CHIEF JUSTICE HERRMANH: ¥y quegtions
-are addressed to how open this deal was after the~'5
Saturday meeting,

MR. SPARKS: After the Saturday meeting
5 was th&1uadarstanding‘ofwbath Mr, Pritzker and the
board of directors that the board had the right to
‘receive other bids and to give the same ‘information that
it had given to the Pritzkers to any .other bidder that
came along. That understanding was embodied in the = -
sentence that's quoted in the Chancellorfs'opinian. It

wae later expanded on October 10th to lay it out in much

an: unconditional and -~ There was an unconditional right
of the company to solicit other bids and to recommend

any better offer, any offer that they thought was better

subiect only to the requirement that by Fabruary 10 the
put the Pritzker proposal to the stockholders, which wa
Mr. Pritzker's way of being sure that they didn't strin
him along in thiéfs@licitatian thing forever. There

were four months te go out and lock for other bids,
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MR. BPARES: 1If there had been a higher
GE deal and the board had recommended it, they hagd
every right to do that under the agreemaent,

CHIEF JUSTICE HERRMANY: No liability to
Pritzker on the contract?

MR. EBPARES: Pritzker would have had no
breach of contract claim against them. All the
Pritzkers would have had the right to 4o was have their
deal guﬁ to the stockholders on Pebruary 10, and if
there had been a2 $57 cash offer, er $60 cash offer by Gé
and recommendation of the board as they were entitled to
do, that that was a better offer, nobeody in their
right mind would have voted for a $55 offer. It just
won't happen., 8o that they were really unfettered
contrary to really what have been repeated assertions
to the contrary. The Chancellor saw through it. EHe
read the contract. It's in the record., We ddidn'e
invite the court to read it. TI¢ just didn't put any
strait jacket on Trans Unien.

Your Honor, I really haven't gotten to

=

the disclosure guestions, and let me get to them gquickly
The main disclosure argument tha; I have
heard is that there should have been a disclosure of

Trans Union's cash flow,. First, I think the Court
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cught to be aware of what was disclosed. This will
answer one of the Court's gquestions which Mr. Prickett
was unable to answer.

At Page 3 of the proxy materiszls, the
main proxy materiale, after setting forth historical
inf@rmatioa, the proxy materials go on and state: .

"The board of directors believes

that assuming réascnably favorable sconormic
and financial conditions, the companv's
ér@sgects for future earnings growth are
excellent. The company’s business plan =-"
That's the five-year projection -- “prepared
in July 198¢ cenﬁains projections which were
furnighed to GE and by Salomon Brothers to
cther petential business combination
@ﬁtities as referred to below, and weould
indicate that its net income might increase

to $153,000,000 in 1985,"

Then it goes on and discusses that further

and the tax effect, tax and interest effects on the
COMPANY. |

The largest income number in that, the
153,000,000 which was three times ‘Wwhat the cgm§any

made for the vear ended 1979 was furnished to the

]
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stockholders. Wow, it's against that background and
the concept of total mix that Mr. Prickett argues

that there should be or should have been some additionsa
disclosure about cash flow. And in arguing that he
relies on what he says in his reply brief is a reversal
of the 8IC's position with respect to the disclosure-
of cash flow. And while I normally den't hand things
up in oral argument, I am going to hand up with the
Court's permission, the SEC releasse which he quotes in
hie briéf, which I'm afraid the Court may not have
since it's in the CCH Service.

CHIEF JUSTICE HERRMANN: That's part of
¥Your appendix?

MR. SPAREKS: %o, it is not, It was cited
for the first time in Mr. Prickett's reply brief.

CHIEF JUSTICE HERRMANN: You are now
offering it as part of vour appendix?

HR. SPARES: I'1l offer it as part of my
appendix. I would like te do that. It's something
that waes cited.

CHIEF JUSTICE EERRMANN: Any obiection,
Mr. Prickett?

MR. PRICEKETTY: ¥o, your Honor. I world

like to see it.
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MR. SPARES: Certainly,

¥R. PRICKETT: And I'1l1 comment on it in
my reply argument,

CHIEF JUSTICE EERRMANN: You may hand it
to the clerk.

{(Brief pause.)

MR. SPARKE: Your Honor, in arguing that
cash flow should have been disclesed in the reply brief
and I believe by distinction in the oral argument this
morning, plaintiffs have twice, and I believe egregious]
miscited the document that I have just handed up to the
Court.

First, at Pages 27 and 28 of their reply
brief there is an argument that the SEC has reversed
its pesition on the appropriztensss of disclosing cash
flow information. That is incorrect., 2t the first
page of Wo. 62021 of what I am handing up to the Court
in the summary at the very beginning it states:'

"The Commission is 2nnouncing the
publication of a codification of existing
aczounting seriesz releases. The material
included in the codification represents
only those porticns of these A3R's that/are

relevant today. This publication is part

P

L3l
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of the Commisgsicon's cgntinuing efforts
to review its rules, regulations and
releases and to delete reguirements that
are no longer necessary, and to simplify
the remainder.”

Then under the heading “Date: ¥o new -
accounting or auditing policies are established in the
codification. Therefore, the content is alrendy
effeaﬁive.“

¥hat is then contained on the next page
starting at Page ézsas and to the end of what I have
handed up te tha Court, beginning in the lower right
hand column is the accounting series release No. 142,
and it is unchanged from the uncodified form which is
set forth at Pages 61 and 62 of defendants' brief.
Indeed what the SEC has done as this release makes
clear, is reemphasize its longstanding position that
cash flow data should not be broken out for disclosure
purposes.,

That's the first error. The second is
even worse, because plaintiffs have 1lifted a single
sentenme}frmm the release itsel? and quoted it_out of
context at Page 28 of their brief to suggest that the

release says exactly the opposite of what i+ in fact
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states, and I would direct the Court's attantianito
Page 62681 in the left hand column under +he heading
202.02.

"The santénce guoted in plaintiff's reply
brief is- the feollowing.” They guoted the firse
sentence, “One of the prinaipal reasons given for
presenting cash flow is that the income neasurement
m@ﬁel‘pﬁrrantly prescribed by generally accepied
accoﬁnting principles does not accurately reflect the
income performance of certain types of companies,
typically those with substantial assets which arguably
do not depreciate or require replacement.,?

At that point in the brief there are
three dots and that's all that's guoted, The regt of
the paragraph, indeed the rest of the column is what tnL
SECQ"s position is,

"While the Commiszsion recognizes

that there are problems of income messure-~

ment for some industries, the unilateral
development and presentation on an unaudited
basis of variocus measures of performance by
different companies which constitute departures
from the generally understocod accounting

model has led ¢o conflicting results and
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confnsion for investors. AAdditieually,

it is not clear that the simple omission
of depreciation and other non~-cagh ¢hargas
deducted in the computation of net income
provides an appropriate alternative measure
of performance for any industry éither in
theory or 9raetica.” |

They go on to say that this has been

x&c@gﬁiged by the Accounting Principles Board, ana

then in the next pazragraph they say:

"If accounting net incone computed
in conformity with generally accepted
accounting principles iz not an a@curaté
reflection of income performance of a
company or industry, it is not an
appropriate solution to have each company
independently decide what the best measure
of its performance shaﬁiﬁ be and present
that figure to its sharehelders as Truth,
This would result in ﬁ&ny different concepts
and numbers which could not be used meaningfully
by investors o compare different camdidates
for their investment dollars.”®

It is that guideline that Trans Union
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followed. It avoided the confusion that the
suggestions of plaintiffs here is urging. In short,
your Honor ~-

By the way, it is also interesting and
important to focus on the fact that what plaintiffs
are urging is a disclosure not of historic cash flows,
but sort of a double whammy;i They want you to put in
projected cash flows which have the speculative element
in aﬁaitian to this confusion element,and the facs:
that you are comparing spples and eranges and confusing
investors,

CHIEF JUSTICE HBERRMANN: You have about
three minutes left.

MR, SPARKS: Okay.

The historic cash flow information
incidentally for someone whe is interested, as
rlaintiffs® own expert has testified at ¢rial could
be broken cut from the data included in Trans Union's
Prory materials which 44id at Page 18, for example, seé:
forth the timing differences between tax depreciation
and boek depreciation, and did include at Page €1 a
scurce and application of funds. Just not material and
it's not the basis upon which investors evaluate these

types of transactions.
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JUSTICE MOORBE: Do yYou think it would
have been material to & stockholder to know that its

coempany was referred to as an engine of cash?

T

MR. SPARKS: I don't know what thaﬁ<meanﬁ
your Honor. I don't think that provides any basis for

comparison. Thev knew that the company was involved

in the leasing business. The Proxy materials clearly
disclose that depreciation and interest factors and
taxlfaqtmrs'axe important,
JUSTICRE HG&REr//Qou may not know what 1%
means, but your -client Gertainly knew what it meant.
HB. SPARKS: ¥No. We are talking about
whether -~ In the first placa, wheré investors are

going to get their return is from net income. That I

think is really the bottom line.
and second, what they are trying to do in
making an investment decision is compare this company

to other companiezs. ang to say that it's a cash COW:-»

©r an engine of cash, really it doesn't aag anything to

anything. Even if those words had been used, I don't
believe that weuld add anything to investor perception.
And the SEC hae clearly egaid that to put thea@'ether
numbers in iz not appropriate, because i+ cenfuses

investors ané it deesn't allow any bagis for comparisen

L3
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and thaﬁ’s really the function in what they are trying
to do, is compare the performance of this company to
some other alternative investment that they might make
with their money,

CHIEF JUSTICE HERRMANN: Your time is up.

Mr. Prickett,

MR, PRICKETT: Your Henor, I will reply
seriatim to some of the arguments advanced by the-bifurca
argnmént Presented on behalf of +he defendants,

First of all, the Court has asked question
a8 to whether if the $55 price - was. good for Vanﬁorko%
he being a big stockholder and he being 2 person who is
knowledgeable of tﬁ@ conmpany, isn't that a pretty good
measure that it wasg a pr@ﬁty good price for everybody?
The answer is no. And I'm going to speak plainly b&cau%e
the time is short.

VanGorkom sold his shares for £§35., 1f
he makes that investment decision for himseilf, 2ll well
and good. But just because he's a2 fool and sells for
$55 does net mesn he discharges hisg regponsibilitises
which are corporate g hig stockholders. If he wants
£0 go ocut and sell for $55, and he's leaving on the
table 18 or $£15 to Mr. Pritzker, that's no Justificatian

for what he did te us. What we are entitled to was
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&an informed decision, not hie seat of the pants thing,

¥hat he did was te 21l his cwn shares
for a lot less than what they would have commanded
8ince he was selling the whole company, and he never
knew that, and it was only when he got guad that he
realized that he had beensnockémaiby'?zitzker. I can't
Sue Pritzker. I have no claim 2gainst him., He really
just walked in and took it away from VanGorkom, and
&he-haaré went along with ie, 71 can't fault him, and I
dismissed the claim against him, It was there for the
Pleking, z&'g beautiful o wateh how he moves up on
these guys though. He tells them he's interested in 55,
He wants fecrecy and ke wants spesed. wWhy? EBecause
unless he gets a éafinitiée agreement everybody knows
in the investmens world that thisg is an engine of cash,
and that he ig stealing it, go he wraps it uwp. fThat
doesn’t make cleim against him, bhut that doesn't
Justify what up, VanGorkem dia,

CHIEP JUSTICE RERRMANN: Did he wrap 1t up
My. Prickett, ag of that Saturday? It's been said thate
he éiﬁn‘t wrap it up.

¥R, PRICERTT: ¥ell, he ais zhout as good
2 job as yeu could do. wkat is, he got them to sign

the deal a2t the cpara that night, and what he had then
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¥as what wae defined by them as » Cefinitive merger

agreement.

CRIEF JUSTICE HERR&A#N: What night was
that?

MR, FﬁIﬂKE?T: Saturday night.

CHIEF JUSTICE EERRMANN » Saturday night,

JUSTICE MOORE: It wasn't st ¢he opera,
It was at the offices of the company,

MR. PRICKETT: Sorry. It was not at the
oparsa, .Et wvag a2t a party before the opera, and VanGorkes

in 2 black tie signed the agreement withouts reading the

agreement, Nothing to indicate that this company could
be retriasved, could be bought by somebody elses, The
world is tplg there ig » definitive merger agreement,

and indeed i was, They had signed a deal that they

could net back agut of,

How, perhaps somaebody else coyld coma
along and make a better offer, busx they could not back
ocut of i+, They had gotten in. Pritszker had gotten
about as good a deal as he could have gotten,

The board insisteq that they put twe

conditions on it., ¥Where is the evidence cf that?
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There is nons., There is absolutely no evidence of
that. But in any case, from Pritzker'sg point of view
he had sewed it Up. Sure he had two dangers. Somebody,
could come along and make a better offer, but under
that original agreement I don't think they could back
out for the better offer, Mavbe in October they could
when it was opened up, but before that nobody could do
i,

How let’s talk about the tender offer:
anyb@df conld make & tender offer for those sharesz, even
in spite of the Pritzker agreement. But let me point

cut the difference hetween 5 tender offer and what

Pritzker got,

Pritzker got a deal for a hundred percent
of the companv. He would never have to worry about a
minority stockholder aggin because ha's getting a
hundred percent. 1If you make a ténﬁar offer, vou are
making aninddividual cffer to sach stockholder, and he
decides whether he is going to do it. 2nd you may get
79, 80 parcent, but vou donit get them all, and what
Pritzker got was a hundred percent, anad that was the
difference,

Secondly, Pritzker got a cmllateral deal

for a milliion sharas, and sure, it wag --
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JUSTICE MOORE: Let me just ask vou one

other thing about that, Mr. Prickett:

True, the tender foer Proposal would not
have resulted in the full 108 percent of the shares
being socld, but nonetheless, the dezl was being tested
in the marketplace, and a deal like the Pritzkers could
have come along too, couldn't ie?

ME. PRICKETT: Well, first of all, the
éifferenae between getting a hundred percent and 80

bercent is very significant.

JUSTICE MOORE: I realize that, but what

would have prevented, Bay, like the GE Credit tranescti

o

or somebody else frem cemiﬁgvin and saying thisg ig a g

~deal, and 60 would be a tremendous deal for us. Let's

make Pritszker’s offer, but for $60.

MR. PRICKETT: That's exactly what gE
did do. The price ~~ They recognized the price wag a
steal, and they offerea in draft 57 and 66. 7Tt wasn't
the price that was inhibiting them., Bus there wera
cagditiqna that were put on the right of any subsequent
cffer. He could only have two conditions in his offer.
One, stockholder approval, and no injune&i@n.’

Now, what were all the other conditions

that Pritzker had in his offer? fThe right to check

o]
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inventory, the right to check finances. A1l the
standard things that sy offer was, They couldn’t be
in any offer, Secondly, it haa to be completed before
the Pritzker desl tock place,

GE comes aleng., It has the meney, but
it zsan'e ¢¢m§1g¢ It ¢an't clesr Hart-Seott-Rodino, - It
just can’e comply with that, zIe's got the Canadian
problem. T Besn, TU has Canadiasn eparationg. They got
te clear with Canada. Nons of that can be dome, and
of course Pritsker knows that. He's way shesd, Ba'sg
¢lesred that. 8o, you know, it's temted in the market-
plece esteneibly, but Pritsker who is the guy thast
uug@aﬁtg thie, be knows it 4idn't really make any

difference becauss he® sc far ahead contractually ang

temporally snd financially that he knows nobody can
touch him,

JUSTICE ¥OORY: So what vou are saying
is that «=~ the stockholder abosud being t@sgﬁ& in the
warketpince ig » Chimera. There is ne way to test it
in the maxketplace, ig thas righe?

HR. PRICEETT: Absolutelv none. Abgolute]:
he way. And when g raezlly Fot seriouve ang pue £7 ana
B8 in - bps they 2218 we Zon't have tize. Go to

Fritzker ang get him to stand asids, Eftar 211 he's
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... making his littles cocllateral deal., mMr, Pritzker says

no way. mﬁ way at all., So it didn't happen,

There was no test in the marketplace.

How let's talk about Salomon Brothers
briefly. fThat is pure window dressing, Salemon
Brothers was never consulted at the time ¢he deal was
made, and then because of the erabbing of management,
Pritzker says why don't vou get Salomon Brothers, But
who i5>saloman Brothers? They are his bankers. Who
is going to end up with TU?* Pritszker,

So thirty-five hundred thousand dollars
is what he sllows as the fee, and ostensibly they can

make a fee if they can find somebody elge, nig they

ever participate in ¢E3? There is not a word to indicate

that Salomon Brothars got into the GF deal. They just
don't do it, and they don't get into Xx=m, Salcmen
Brothers knew which side the corporate bread was
buttered on, ana that was pure cosmetics., And if there
is any gquesticn about it, why was ie that Salomon Brothey
never gave an opinion fer the 500,000 bucks of Ty mnoney
that they took on this deal? They didn'+ do it.

¥hy didnte thgy get an indeyen&ant banker?
The woodsare full af them who would leve to work for

that monev and who really would have done & jcbh., He
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didn't do it,. They went to get Salomen Brothers,
Pritzker's- own banker with his approvel, and he set
the fee., Anad is it surprising that they didn't turn
anything up?

Now, the defense on the business $udgmen

is that there was a five-year forecast ana the Boston

study provided teo the beard. 1 agree they were
provided, but the five~-vear forecast when you come %o 1
at it says we got two to three ¥ears, and we got a lot
of alternatives that could work well for the stock-
holders. WNet one of the alternatives Suggested selling

the company. It said we ought to decide carefully on

7

these things. The board never decided that, They got
this study that guggests these alternatives, and then
a month iatar they are summoned on a Saturday, and it
said we got 3. take it or lsave it proposition that we
to answer bv the opening of the market, And they
never considered the alternatives. They just decided
that which had never even been presented to them in ¢hi
study as alternztive that was in %he interests of the
stockhslders,

Moy --

CHIEF JUSTICE HERRMANY, You should close

now, Mr. Pricket+,
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¥R. PRICKETT: Yes, sir. Let me just say
Secrecy. The only justification is that hig very own
chosen board is going %o leak this, and so he decides t!
he is notgeing to conmsult with anybody on the board, his
executive committee, the management or anybedy else, E%

going to do it single-handed, He's going to sell out

without telling anybody. What he says is T don't trust
the guys that I have slected o the board. They are
goinglta leak it for their private benefit,

That's net right. What he did was try to
pull off a coup single~handed ané he get caught because
he was dealing with a nmagster who skinned him alive,

I don't care abkout him, but he skinned 21l the |
stockholders,
| CHIEP JUSTICE HERRMANN: Very well,

MR. PRICEXETT: 3o that, your Egnor, I

think that the Court has been graciocus %o me in giving

me additional tima to reply. but I don't think I should

trespass further, though I have had necessarily to-omis
some of the responsss that I would have made nct only to
Mr. Payson but to My, Sparks@. Thank wvou, your Eonors,
CHIEF? JUSTICE HERRMANN Very well,
gentlemen. We have this case under advisement.,

Let me say something abeout the timing
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that we have 211 had here thig merning.

R case of this magnitude and difficulty
is squeezed inte -- was scheduled to be squeazed into
30 minvntes at a side. Because there wag no application
for enlargement of the usual 30 minutes of a side time
the Court has scheduled four more Cages today. We are
behind schedule, ana counsel and others have heen
waiting bevond the time that they should have had teo
wait,

Furthezmére, counsel, vou gentlemen have
been obliged to talk at top rate ana top speed regardless
of drynessg of 1ip or drvness of tongue. This is not
righe,

FPor future references, when a case of thi
kind comes before the Court and you know angd yeu feel,
and I think vou dia know, that you are not going to be
able to say all the things ﬁeu wanted o say in 30
minutes, méke applicatiens to the Court for extension
of time so that wve will not have &his gituation confront-
ing vou and confronting the Cour:.

The Court will now take a shors recess,

Ll Y ™
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