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This

INTRODUCTION

memorandum supplements plaintiff's brief in sup-

port of his motion for a preliminary injunction. Plain-

tiff's brief was delivered to the Court and defense counsel

late in the day on Wednesday, January 28. This memorandum

replies to
William B.
afternoon,

Supplement

certain matters asserted in the affidavit of
Moore and defendants' briefs filed yesterday
January 29, as well as the January 27, 1981

to Proxy Statement issued by Trans Union Cor-

poration ("TU's Supplemental Proxy Statement"). (Note)

In conjunction with filing this supplemental memo-

randum, plaintiff is also filing a motion for leave to amend

and a proposed amended complaint. This proposed amended

complaint

amended co

is an updated and modified version of the proposed

mplaint served on TU's counsel, delivered to the

Note:

At pages 66 and and 67 of its brief, TU criticizes
plaintiff for not mentioning TU's Supplemental
Proxy Statement in plaintiff's brief or proposed
amended complaint of January 28. TU does not
disclose to the Court that plaintiff's counsel did
not have the Supplemental Proxy Statement until
the afternoon of January 28 when TU's counsel
finally delivered a "printer's proof", only a few
hours before plaintiff's brief was to be filed.
This was concurrent with plaintiff's service of a
proposed amended complaint on TU's counsel pur-
suant to TU's counsel's request. If TU had not
issued an inadequate Proxy Statement to begin with
and had supplemented it in a timely and candid
fashion, plaintiff would not be required to raise
disclosure issues. In any event, the Court's
concern should be TU's candor to its stockholders,
not the plaintiff’'s ability to rewrite his opening
brief in a few-hour period.
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Pritzkers' counsel and filed on January 28. 1In an effort to
provide the Court with as current an understanding as pos-
sible of defendants' maneuverings, plaintiff's proposed
amended complaint and this supplemental memorandum speak, in
part, to TU's Supplemental Proxy Statement and other matters
arising after the Court received plaintiff's brief on
Wednesday.

Those issues, in order of discussion, are:

(1) The belated efforts of TU's Board to shore up
and justify the Pritzker transaction do not satisfy, as
they never have satisfied, the requirements of Delaware
law for the proper exercise of director judgment, in
part because the original improvident deal made by
those directors does not permit them the necessary
freedom to exercise that judgment. These efforts are
the subject of Mr. Moore's affidavit and came too late
for scrutiny in discovery before the preliminary in-
junction hearing. However, as the Supplemental Proxy
Statement and defendants' briefs concede, judgment was
so poorly exercised last September that the asserted
judgments of the January 26 TU Board meeting must be
scrutinized with a jaundiced eye.

(2) Defendants' attack on plaintiff Smith's
ability to properly represent TU's stockholders is
a misplaced diversionary taétic and it need not be ad-

dressed by the Court at this preliminary stage in the

proceedings.



(3) TU's efforts to cure its disclosure defi-
ciencies are neither timely nor adequate.

(4) The Court should exercise its equitable
powers to grant TU and its stockholders sufficient
opportunity to complete the process of competitive

bidding.



I. The Belated Efforts of TU's Board to
Justify the Pritzker Transaction Do Not
Satisfy the Requirements for Proper
Exercise of Director Judgment

Defendants rely on Muschel v. Western Union Corp.,

Del.Ch., 310 A.2d 904 (1973), to argue that, where a board

of directors meets and considers its earlier approval of a
proposed merger in light of matters alleged in a complaint
attacking that merger, those directors can cure their earlier
failure to make an informed judgment. Therefore, their
Muschel argument continues, there is no loss of business
judgment rule protection although an uninformed business

decision previously was made. Compare Kaplan v. Centex

Corp., Del.Ch., 284 A.2d 119 (1971). Apparently, they
believe a bad decision, when compounded, somehow becomes a
good one.

While the result in Muschel is proper where the facts
warrant such a result, the facts of this case are signifi-
cantly different from those in Muschel. Many of the facts
which led the Muschel Court to conclude that the Western
Union Board had made an informed decision are missing from
this case. Hence, the Muschel rule cannot be applied here.

In Muschel, plaintiff-stockholders of Western Union
Corporation sought a preliminary injunction against Western
Union's acquisition of National Sharedata Corporation. One
of the plaintiffs' arguments was that the directors of

Western Union had failed to make an informed judgment in



approving the proposed merger. A second argument was that
the defendant Board should use an escape clause which al-
lowed Western Union to abandon the merger plan in the event
of litigation. 310 A.2d at 906. The Court denied the
motion for preliminary injunction finding that the facts
indicated that the directors had made an informed judgment.
TU's defendant directors, however, misconstrue Muschel when
they conclude that the Court based its finding of an in-
formed business judgment on the fact that the Westernm Union
Board met to reconsider the merits of the merger following
the filing of the lawsuit.

As the Muschel Court analyzed the matter, the holding
of the Western Union Board meeting simply met plaintiffs’
contention about the escape clause. It did not meet plain-
tiffs' contention that the Board's judgment was uninformed.

The business judgment contention was satisfied with
affidavits of the Western Union directors showing that the
proposed merger was not "a hastily concocted plan... but
rather was the end result of an exhaustive and thorough
study" made pursuant to a two-year old decision to concen-
trate on a general strategy of acquisitioms. Id at 907.
"During this course of activity [Western Union] screened
hundreds of companies and obtained an analysis from an
internationally known management consulting firm of wide
experience." Once Western Union had selected its target, it
spent over a ﬁonth engaging in detailed examination and

evaluation of the acquisition plan. 1Id.
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These facts indicate that Muschel is wholly inappli-
cable to the present case. Here the TU/Pritzker merger was
not carefully considered by the TU Board and then skillfully
negotiated. On the contrary, without any direction, authority
or, indeed, common knowledge of the Board, let alone in-
dependent advice, it was hastily and secretly concocted by
Mr. Van Gorkom. Then, in a two-hour meeting, it was pre-
sented on a take it or leave it basis to the TU Board and
accepted with all its onerous conditions.

Here, defendants have tried to bring themselves within
the protection of the Muschel rule as they have construed it
by the use of a single affidavit of Mr. Moore reciting
action allegedly taken at the January 26, 1981 meeting of
the TU Board of Directors. The affidavit makes no statement
(because it cannot) that for the weeks and months prior to
the Board's adoption of the merger plan, it investigated and
evaluated the options and possibilities open to it. It
cannot recite reasoned study of the merger proposal. Rather,
that affidavit can only assert that the TU directors finally
recognized at their January 26, 1981 meeting that they should
have done some things before they bound themselves and TU to
issue the one million shares to the Pritzkers and otherwise
accede to the Pritzker merger demand.

Another contrast to the Muschel case is also striking
because of the absence here for TU of an "escape clause"
comparable to that available to the Western Union directors.

Here, TU's directors have entered into a merger agreement



with the Pritzkers which denies them the standard "litiga-

tion" escape clause that existed in Muschel. Article V(d) (iv)

of the merger agreement, which is an exhibit to TU's Proxy

Statement, only permits TU's Board of Directors to abandon

the merger if '"there shall be in effect on the Effective

Date [of the merger] any order by any court or governmental

body restraining or enjoining the consummation of the Merger."
By contrast, the same merger agreement, at Article

V(c)(vi), allows the Pritzker interests, but not TU, to

abandon the merger if:

"there shall be pending or threatened on the
Effective Date [of the merger] any action or
proceeding by or before any court or other govern-
mental body which shall seek to restrain, enjoin,
prohibit or invalidate the transactions contem-
plated by this Agreement and Plan of Merger or the
Supplemental Agreement or seeking money damages in
connection therewith, or which might adversely
affect the right of the Surviving Corporation
after the Merger to own and operate in their
entirety the businesses of TU and the Subsidiaries
as presently operated."

What better example need there be that, not only does
Muschel not protect the TU directors, but their actions of
January 26, 1981, cannot cure their inactions of September
20, 1980. Because of the contract they entered into, they
are not able to freely exercise the judgment they purport to
exercise., Rather, they have all met and decided to "hang
tough". Such "judgments" by director defendants provide no
basis for denying plaintiff the relief sought. Compare

Maldonado v. Flynn, Del.Ch., 417 A.2d 378 (1980). 1In fact,

they cry for equitable relief to protect TU and its stock-
holders from their directors' negligence. See Thomas v.
Kempner, C.A. No. 4138 (Del.Ch. May 22, 1973) and discussion

at IV, infra.



II. Smith Is a Proper Plaintiff to Assert
the Right of TU's Stockholders to In-
junctive Relief.

The Defendants' challenge to Smith as an adequate
class representative at this preliminary stage of this
litigation is premature and must be recognized for what it
is -- a scheme to distract this Court from the real issues
before it.

This Court has already recognized the imprudence
of considering class determination questions at a
preliminary injunction hearing brought on behalf of a class
of shareholders seeking to enjoin a pending merger. See,

Weinberger v. United Financial Cororation, Del.Ch., 405 A.2d

134 (1979). At an appropriate hearing on the issue of class
certification, defendants will have ample opportunity to
challenge the adequacy of Smith's representation of the
class, and the Court will have a full record before it, with
ample time to consider the matter.

Defendants have established and graphically
embellished upon the facts which demonstrate that Smith is,
and will continue to be, the best possible champion for the
interests of TU stockholders. The simple fact is that every
TU stockholder would like to have: (1) a tax free
transaction (or at least a choice between tax-free and
taxable alternatives) or (2) the highest possible price in a
cashout merger. Defendants' own arguments merely highlight

that Smith has a compelling desire to achieve these goals.



Defendant, TU, in its brief states that Smith's
"...objective is to depress the price of Trans Union's stock
rather than increase it as other shareholders would
undoubtedly want." (TU Brief at 25) And the statement that
"The lower the stock price, of course, the less expensive it
would be for plaintiff to cover his short sales" (TU Brief
at 24) mischaracterizes the effect of Smith's much
ballyhooed short sales. The simple reality is that a lower
price provides a "benefit" on the short side of the
transaction which is precisely offset by a decrease in the
value of Smith's long position. Thus, Smith would have the
same gain with respect to the shares sold short and the
shares held long regardless of the price at which the stock
is sold. The Pritzker defendants in their brief recognize
this by stating that Smith's gain is "locked in". (Pritzker
Brief at 7).

The notion put forth by the Pritzker interests in
their brief is that Smith prefers no merger to any cashout
transaction, i.e., because of his "locked in" gain he wants
no cash deal to avoid paying capital gains tax. Thus, the
argument runs, Smith desires to block the proposed merger in
the hopes other offers will not be forthcoming. (Pritzker
Brief at 48)., The accurate conclusion, however, is that
Smith has every desire, in common with all TU stockholders,
to (1) encourage the Pritzkers to restructure their proposal
as a tax free transaction or to delay a vote on the proposed

merger until TU stockholders can be assured that tax-free
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alternatives to the Pritzker merger are unavailable and (2)
to receive some assurance that the Pritzker merger is, in
fact, preferrable to no deal at all.

Given his total position in TU stock, Smith has
precisely the same economic interest as the other TUC
shareholders, namely, to maximize the value of his holdings:

Q: Well, I will get to that in a second. But

assuming that !the mergerl is just a cash deal, is

it in your interest to have the price augmented
beyond $55.7

A Yes, sure.

Q: And is your economic interest increased

proportionally to the degree that the stock is

bought for cash, assuming it is, beyond $55.?

A: That's the way my calculations come out.

Q: Now, if the merger cannot be stopped and if

the company is sold, is it inyour economic

interest that the sale be in a tax-free merger?

A: Yes, it is.

(Smith - p.374.)

Thus, the record before this Court and Defendants'
own arguments establish that, if anything, Smith's interest
in getting the best possible deal for TU stockholders,
whether it be tax-free or taxable, is at least coextensive

with the interests of the class. As the court stated in

First American Corporation v. Foster, 5! F.R.D. 248 (N.D.

Ga. 1970), a stockholders' class action:

Defendant's allegation of antagonism
between plaintiffs and other class
members standing claim is not enough to
require that the action not be allowed
to proceed as a class action. Such
antagonism as would defeat the
representation of the class must be as

-10-



to the subject matter of the suit. ,..In
addition, the test that individual
plaintiffs may have interests which go
beyond the interests of the class, but
are at least coextensive with the class
interest, will not defeat the class.

51 F.R.D. at 250.
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III. TU's Supplemental Proxy Statement
Is Neither Timely Nor Candid

A. TU Has Failed to Comply
With 8 Del.C. §251(c)

Three days ago, in a Supplement to Proxy Statement,
("the Supplemental Proxy Statement"), TU made a belated
attempt to correct the many misstatements and inaccuracies-
in its January 21 Notice and Proxy Statement for the February
10 Special Meeting of Stockholders ("the Proxy Statement'").
The Proxy Statement's failure to comply with Delaware
standards of due candor was demonstrated in plaintiff's
opening brief and has now been acknowledged in the Supple-
mental Proxy Statement:

"In addition, certain facts have been adduced in
connection with pretrial discovery taken in con-
nection with pending litigation seeking, among
other things, to enjoin the Merger, which may be
deemed to be material to stockholders in deter-
mining how to vote on the Merger." (Supplemental
Proxy Statement at page 1)

"Plaintiff's counsel in such litigation have en-
gaged in extensive pretrial discovery and have
adduced many of the events related to this Supple-
ment to Proxy Statement.'" (Supplemental Proxy
Statement at page 2)

Even if this Supplemental Proxy Statement rendered
accurate the initial Proxy Statement (which it does not), it
fails to comply with the notice requirements of the Delaware
General Corporation Law. Defendants seek stockholder ap-
proval for the TU-Pritzker merger. Under the requirements

of 8 Del.C. §251(c), "due mnotice" of the time, place and

purpose of the meeting must be mailed to each stockholder
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"at least 20 days prior to the date of the meeting'". Here,
by its own terms, TU's Supplemental Proxy Statement acknowl-
edges that the original January 21 Proxy Statement failed to
provide adequate notice and information to TU's stockholders
of facts in existence at the time the original Proxy State-
ment was mailed. Under the specific statutory requirements
of §251(c), no stockholder meeting or vote on the merger may
take place until 20 days after the mailing of the Supple-
mental Proxy; that is, no earlier than February 18, 1981.

To permit a stockholder meeting and vote to take place on
February 10 would deprive TU's stockholders of the full 20-
day notice period to which they are entitled under the
merger statute. At the very least, the Court should exer-
cise its equitable powers to insure that TU's stockholders
are given no less than the minimum 20-day period guaranteed
by Delaware Law for stockholders to weigh and comsider their
mergeyr vote.

B. TU's Proxy Materials
Still Lack Complete Candor

Plaintiff's Amended Verified Complaint and Brief in
Support of Plaintiff's Motion for a Preliminary Injunction
were filed January 28, 1981. These papers were necessarily
in a state of almost final completion by the time two other
important events were occurring:

(a) The receipt by plaintiff's counsel of a
printer's proof of a January 26, 1981 letter to TU

stockholders from TU's Board of Directors (the "Board
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Letter") accompanied by a Supplement Proxy Statement of
even date ("the Supplement"). The Supplement states
that it is first being mailed to TU stockholders on or
about January 27, 1981.

(b) The completion of the deposition testimony of

Milton L. Meigs ('"Meigs"), Vice President [Financial

Consulting] of Duff and Phelps, Inc., the consulting

and financial analyst firm engaged by plaintiff's

counsel in this action.

Plaintiff's Amended Verified Complaint (in the process
of being further amended) in Count IX pointed out a host of
reasons why the initial proxy materials of TU (first mailed
on or about January 20, 1981) violated the duty of candor of
Defendants under Delaware law. The new Board Letter and
Supplement fail to correct most of the deficiencies in the
initial proxy materials and raise additiomnal and very serious
violations of the same duty of candor. Moreover, the deposi-
tion testimony of Meigs sheds significant new light on the
continued failure of TU to furnish sufficient material
information to TU stockholders in order for them to cast an
intelligent vote on the sale of their company to the Pritzker
interests at the scheduled February 10, 1981 special meeting.

(1) Cash Flow Projectioms. Paragraph 41(a) of Plain-

tiff's Amended Verified Complaint alleges that TU's initial
proxy materials fail to inform TU stockholders of TU's great
strength in its enormous cash flow and its projected un-

precedented and ever-increasing cash flow, all as contained
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in TU's July 1980 business plan. The effect of this omis-
sion was alleged to have been severely compounded by TU's
emphasis on net income and projected net income, which TU's
management admits is not reflective of the inherent value of
TU's stock, all as contained in the very same July 1980
business plan.

Plaintiff's Brief (pages 6, 10-14, 18, 19, 70, 73, 79-
83, 90 and 91) covers the TU's Board's awaréness of the cash
flow strength of TU, the enormity of TU's projected cash
flow, the manner in which the cash flow can be used to
further the interest of TU stockholders, how the same cash
flow will benefit Pritzker financing for the proposed merger,
and legal standards compelling TU's Board of Directors to
account in proxy materials "for the evaluations, forecasts,

appraisals and other inside 'prospects'"

upon which they
assure TU stockholders that the proposed Pritzker merger

would be "fair and equitable” to them. Tanzer v. Haynie,

405 F.Supp. 650 (S.D.N.Y. 1976) (in the context of a majority-
minority going-private merger where the Board of the acquired
company represented in its proxy materials that the merger
price was fair and equitable. TU's Board makes the same
representation to TU stockholders on page 5 of the initial
proxy statement.)

Unbelievably, the Board Letter and Supplement still
fail to say anything to inform TU stockholders of the im-
mense potential benefits available to them out of projected
cash flow which they will lose (and the Pritzker interests

will gain) if they vote for the proposed merger.
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In addition, the Affidavit of Meigs concludes, utilizing
two approaches, that the discretionary operating cash flow
available to an acquiror (Pritzker) of TU results in a value
of $67.85 per TU share. (pp. 20, 21) The Meigs deposition
testimony explains that TU's business plan projects total
cash flow from operations by 1985 of $1,676,400,000.00, of
which $250,300,000.00 will be excess cash after all normal
uses (including the repayment of scheduled debt) and divi-
dends. (Meigs, pp. 180-183) Meigs opined that TU has
financial strengths (other than reported income) by its
generation "of substantial amounts of cash flow from its
operations and the amounts of cash are significantly 1in the
aggregate in excess of earnings ..." (Meigs, pp. 183-184)
Further, Meigs gave the opinion as a financial amnalyst
(objected to to the extent the opinion called for a legal
judgment) that the disclosure of the cash flow projections
of TU is important informatiom for a financial analyst or a
stockholder to have in order to vote on the transaction, and
that such information was not to be found in the text of
TU's initial proxy materials. (Meigs, pp. 185-186)

Meigs also confirmed that while TU's initial proxy
materials do disclose in the text a projected net income
figure of $153,000,000.00 in 1985 as forecasted in the July
1980 business plan, the initial proxy materials do not
disclose in the text the projected cash flows contained in

the same business plan. (Meigs, pp. 180, 185)
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Defendants in their Briefs rely on Securities Act
Release No. 5377, CCH Fed.Sec.L.Rep. 172,164, which deals
with reporting cash flow in financial statements. The.
Release reflects a recognition by the Commission that there
are two principal reasons given for presenting '"cash flow",
both of which support plaintiff's arguments. One is that
generally accepted accounting principles may not accurately
reflect the economic performance of certain types of com-
panies. TU certainly fits that description. The Release
then prescribes alternative methods to present cash flow
information to shareholders and investors.

"Where management believes that the existing
conventional income model does not present the
results of operations realistically or fully, an
explanation of the reasons and a description of
possible altermatives which might be used to
measure results may be presented to shareholders
and potential investors to supplement conventional
financial data. The presentation of additional
data in tabular form is also acceptable. Such
tables should be accompanied by a careful explana-
tion of the data presented ..."

The second reason for highlighting cash or funds gener-
ated from operations data in financial summaries is to show
the liquid or near-liquid resources generated from opera-
tions which may be available for the discretionary use of
management. Again, TU's liquidity from excess cash flow
fits that picture. The Release goes on to state why and how
to make that disclosure:

"Analysts have suggested that this is a useful
measure of the ability of the entity to accept new
investment opportunities, to maintain its current
productive capacity by replacement of fixed assets

and to make distributions to shareholders without
drawing on new extermal sources of capital.
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"While presentation of 'funds generated from
operations' is useful, these data should be con-
sidered in the framework of a source and applica-
tion of funds statement which reflects manage-
ment's decisions as to the use of these funds and
the external sources of capital used. e

The TU business plan dated July 1980 already demon-
strates in tabular form the projected cash flow of TU for
the years 1981-1985 in the framework of a source and appli-
cation of funds statement. (Ex. B to the TU July 1980
Business Plan attached as Exhibit B to the Meigs Affidavit).
On the preceding page is Exhibit A to that business plan,
presented in tabular form for the years 1980-1985, which
projects net income.

Thus, the TU Board of Directors has had before it for
many months projected net income and projected cash flow for
each of the years 1980-1985. TU's proxy materials divulge
to stockholders only projected net income. Conspicuously
absent is any disclosure to stockholders of the projected
cash flow which is the real strength of the entity the
stockholders are being asked to sell. The duty of candor
requires that the stockholders be told the entire story, and
not incomplete information. By excluding from the proxy
materials the projected cash flow, stockholders are deprived
of the opportunity to know that their company is on the
threshold of (a) greater liquidity, (b) greater opportunity
to accept new investment opportunities, and (c) greater
chance to receive dividend distributions than at any time in

the company's entire history.

This case is reminiscent of Lynch y. Vickers Energy

Corp., Del.Supr., 383 A.2d 278 (1977), where the fiduciaries
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were in possession of two estimates from responsible sources
of net asset value - one estimate of lowest worth and one
estimate of highest worth. The Supreme Court held that
"complete candor required disclosure of both estimates'.
"If management believed that one estimate was more
accurate or realistic than another, it was free to
endorse that estimate and to explain the reason
for doing so; but full disclosure, in our view,
was a prerequisite.”
383 A.2d at 281.

The Brief of defendant TU also seeks to rely upon the
same Release discussed above, and asserts that TU's '"cash
flow" is fully discussed at pages 37-76 in the Financial
Statements appearing in the Proxy Statement. Those cash
flow disclosures relate solely to historical cash flow, and
have nothing to do with the projections contained in TU's
July 1980 business plan.

By reasomn of the failure of TU's Board of Directors to
account to TU's stockholders for the cash flow forecasts
contained in the same business plan as the projected net
income, the called special meeting should be preliminarily
enjoined.

(2) Alternatives Available to Stockholders. TU's

initial proxy materials state that liquidation of TU is
not an acceptable way to benefit stockholders so that the
only realistic means by which stockholders can realize the
value of their investment in the foreseeable future is
through a business combination such as the proposed cash
merger.
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The same business plan which projects increased net
income and increased cash flow, also demonstrates a number
of alternatives for the use of the cash flow surplus for
stockholder benefit, including stock repurchase from stock-
holders wishing to sell (and who would be making their own
economic decision regardless of how other stockholders
felt), dividend increases, a major acquisition program, or a
combination of the above. (Plaintiff's Brief discusses
these matters in greater detail at pages 10-13,) Selling
the company and liquidation of the company are not even
mentioned. The July 1980 business plan concludes "there is
every reason to expect rapid income growth as well as a cash
surplus with which to grow even more rapidly or to increase
returns to our stockholders'", and that TU "appears to have
the financial capacity to better serve our stockholders than
we did in the 1970's." (The July 1980 business plan is
attached as Exhibit "B" to Meigs' Affidavit.)

The Board Letter and the Supplement, once again, are
entirely silent on the alternatives available to TU stock-
holders if the merger does mnot go through. Stockholders are
being asked to evaluate the fairmess of the $55 per share
offer without knowing that the company will have unused cash
buildup by 1985 which can be used in several respects, or a
combination thereof, to serve the economic interests of the
stockholders.

Meigs puts the situation in perspective, If the
Pritzker merger is turned down by stockholders, TU manage-

ment, through its utilization of unused cash flow as projected,
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could take advantage of other available alternatives for TU,
including the adoption of a policy of maximizing a payout of
earnings to stockholders which would have a favorable impact
on the price of the security. (Meigs, pp. 186-188)

Unless and until TU adequately advises stockholders of
the altermatives available to the Board of ﬁirectors of TU
to help stockholders realize the inherent value of their
shares, by adoption of the very altermnatives recognized as
available in TU's own July 1980 business plan, the called
meeting should be preliminarily enjoined. Stockholders
should have the benefit of knowing all prospects available

to them. Tanzer v. Haynie, 405 F.Supp. 650, 656 (S.D.N.Y.

1976).

(3) Conditions to Other Offers. TU's initial proxy

materials went to great length in the cover letter, summary
and text which described the belated engagement of Salomon
Brothers to seek a better offer than the proposed $55 per
share Pritzker merger. Plaintiff's Amended Verified Com-
plaint in paragraph 41(b) alleged that the initial proxy
materials were materially misleading and failing to describe
adequately and accurately the conditions under which Salomon
Brothers was operating and under which any other potential
purchaser would have to operate in order to compete with the
Pritzker merger proposal. Plaintiff's Brief covers the
severity of these conditions as adduced by deposition testi-

mony, and the virtual impossibility of finding a better
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offer under those conditions. (Plaintiff's Brief, pp. 34-
37, 43, 44, 58-62, 74-76, 85 and 86) The Meigs Affidavit
further addresses certain aspects of the onerous conditions,
including the complexity of TU, rising interest rates, the
fact of the Pritzker agreement being in place, and the
crippling effect of the one-million share transaction.
(Meigs Affidavit, pp. 23-26)

Meigs amplified upon his earlier affidavit in his
deposition testimony. He testified that the amendments on
October 10, 1980, to the TU-Pritzker merger agreement which
allowed TU to solicit new bids gave a limited time duration
during which a prospective bidder would be required to
determine a business "fit'", engage in valuation work based
upon a new bidder's parameters for return on investment,
consider engaging outside experts to look at the deal to
determine what would be fair, move to the point of a letter
of intent, and go through legal filings, accounting work and
regulatory work. The new bidder would also be required to
obtain financing in a cash transaction in a period of record
interest rates through December 1980 when the prime reached
a peak of 21 1/2%. Thereafter, there would be a requirement
of definitive documenfation. Moreover, the existence of
the right of the Pritzker interests to acquire one million
shares would place the bidder "in a very poor position to
even contemplate bidding against the Pritzkers, because
after all, the substance of their transactions from a fi-

nancial point of view is that they are paying themselves,
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whereas the acquiror that would seek to come in and compete
would be paying someone in addition to the present share-
holders of Trans Union." Meigs explained that if a new
bidder were to match or top the Pritzker offer, the new
bidder would have to acquire 13,500,000 TU shares, rather
than 12,500,000 shares, resulting in a substantially greater
investment requirement from which the Pritzker interests
would derive substantial profit. (Meigs, pp. 188-195)

The Board Letter and the Supplement still fail to in-
form shareholders of the virtual impossibility of finding a
better bid for TU stock under the circumstances and the very
narrow solicitation privileges secured by TU as a result of
the October 10, 1980 amendments. Management continues to
trumpet its engagement of Salomon Brothers and its contact
of over 100 companies in the last three months without the
receipt of a single firm offer. (Board Letter) In that
connection, Meigs had an additional observation. According
to the Meigs deposition testimony, his review of the 100
companies contacted by Salomon Brothers left the impression
that the vast majority were public companies, and that the
public company, in contrast to a privately-held company
(such as the Pritzkers' GL Corporation, the ultimate parent
of TU if the proposed merger goes through) have fiduciary
responsibilities to weigh which, in effect, prevents quick
risk~taking. (Meigs, pp. 201, 202) According to Meigs, a

public company would certainly want and need an outside
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opinion as to the fairmess of the transaction to their
shareholders. (Meigs, p. 203)

The effects of the deal structured by TU's Board are
now beginning to appear. The Board Letter and the Supple-
ment prove the pcint: the better offer which General
Electric Credit Corporation indicated an interest in making
had a higher value (with a non-taxable alternative to stock-
holders) but will not be made in part because of an un-
willingness by this new bidder to become involved in a
bidding contest for TU. (Board Letter) Full disclosure
will inform stockholders of what Plaintiff has attempted to
point out all along. The deck is stacked.

Because of the continual failure of TU's proxy ma-
terials to fully disclose to TU stockholders the conditions
of any new bidder's coming in to top the Pritzker bid, the
called special meeting for February 10, 1981, should be
preliminarily enjoined.

(4) Misleading Disclosures on Tax Benefits . Attached

hereto as Exhibit "A" is a printer's proof of November 26,
1980 of a proposed letter to TU stockholders. This draft

was produced and identified at the Plaintiff's deposition.

In this draft, one reason advanced for the Pritzker merger

is the statement that, in essence, for some years TU has

been unable to use all of the leasing company's important
income tax advantages: accelerated depreciation and in-
vestment tax credit. (It is partly the availability of

these important income tax advantages which makes the enormous

cash flows available to TU.)
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Attached hereto as Exhibit "p" is a subsequent memo-
randum from D. B. Romans, Executive Vice President and Chief
Financial Officer of TU, addressed to Mr. Van Gorkom under
date of December 5, 1980. This document was also produced
in the course of discovery. Bearing in mind that this memo-
randum was prepared after the October 10, 1980 amendments
which permitted TU to solicit other offers for the sale of
TU, and after the printer's proof of November 26, 1980, it
is important to note that Mr. Romans disputes the fact that
the rail car leasing business needs additional taxable in-
come in order to utilize investment tax credit (at least in
the absence of future tax law changes).

Significantly, when the TU initial proxy materials were
mailed to TU stockholders on or about January 20, 1981, that
portion of the November 26, 1980 printer's proof relating to
the inability of TU to use its tax benefits because of
insufficient taxable income was deleted, undoubtedly be-
cause of the Romans memorandum. The Supplement, however,
re—addresses the so-called "tax benefits" issue. Stock-
holders are now informed that the Board of Directors and
management of TU have comsidered and assessed a future
course for TU with particular emphasis on how best to utilize
the investment tax credit and other "tax bemnefits'" inherent

in the company's principal operations, the leasing of rail-

road tank cars. Stockholders are further informed that

while net income of TU has doubled over the past ten years

and the outlook for future growth is favorable, TU's taxable
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income has been insufficient for it to obtain optimum bene-
fit from the utilization of such "tax benefits".

There is no reference whatsoever to the memorandum of
Mr. Romans attached hereto as Exhibit "3". It is obviously
important for TU stockholders to know that their Chief Fi-
nancial Executive almost two months ago advised TU's Chair-
man that the rail car leasing business has more than covered
its taxable income requirements, particularly in view of the
language of the Supplement to the effect that it is the rail
car leasing business which constitutes TU's principal opera-
tions and is responsible for the gemneration of the invest-
ment tax credits and other "tax benefits" inherent therein.
The bald statement in the Supplement that "... the Company's
taxable income has been insufficient for it to obtain optimum
benefit from the utilization of such 'tax benefits'" is mis-
leading in failing to inform TU stockholders that the leasing
of railroad tank cars, which constitutes TU's principal
operations, has more than enough taxable income to absorbdb
available tax credits and other benefits. Stockholders are
entitled to know what Mr. Romans told Mr. Van Gorkom:
"Shortfalls in taxable income have not come from the basic
leasing business, but from other diversifications."”

Without full disclosure that the '"tax benefits'" issue
does not involve the principal operations of TU, the called
special meeting of February 10, 1981, should be preliminarily

enjoined.
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(5) Miscellany. 1In fact, TU's Board of Directors
candidly admits that Plaintiff's counsel in extensive pre-
trial discovery have adduced many of the events related in
the Supplement.

TU's proxy materials, viewed as a composite, are still
woefully defective in at least the following respects, over
and above paragraphs 1 through 4 above:

(i) The Supplement informs shareholders that TU's
ability to optimize the use of "tax benefits" would be
exacerbated if current proposals to change the federal
income tax laws, as they relate to accelerated deprecia-
tion, are enacted, without informing TU stockholders
that TU is not compelled to take accelerated deprecia-
tion.

(ii) ©Now that one million shares of TU common
stock have been issued to the Pritzker interests (the
Supplement states that such shares were expected to be
issued on January 28, 1981), it is absolutely certain
that any new bidder seeking to top the Pritzker offer
will be required to bid for 13,500,000 shares as op-
posed to the 12,500,000 shares which the Pritzkers need
to acquire.

(iii) There still has been no disclosure of the
extent to which the Board of Directors realizes that
the intrinsic value of TU's assets exceeds the book

value thereof.
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(iv) The Board Letter, while advising stock-
holders that discussions are continuing with one other
potential acquiror of TU, fails to identify the po-
tential acquiror, the nature of any proposed competing
bid, or any other valuable information which stock-
holders obviously would need if they are to be required

to vote on February 10, 1981. (Note)

(v) All of the circumstances are still not fur-
nished stockholders in connection with how the proposed
merger was formulated, as more fully set forth in para-
graph 41(c) of Plaintiff's Amended Verified Complaint
and in Plaintiff's Brief at pages 15-26.

(vi) The continuing failure to advise stock-
holders of the tax advantages available to the offshore
Pritzker Trusts in regard to their sale of the one
million shares purchased at $38 per share from TU.
Despite Defendants' protestations to the contrary in
their Briefs, shareholders are entitled to know every
aspect and all the terms of the deal struck between the
Pritzker interests and TU, including all aspects of

favored treatment, tax-wise or otherwise.

Note:

The January 29, 1981 issue of The Wall Street
Jourmal at page 34 reports that rumors inside and
outside TU center on Genstar Ltd. as the potential
suitor, a Canadian company involved in homemaking,
land development, cement-making, and tug and barge
transportation and shipbuilding.
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(vii) Stockholders of TU have still not been in-
formed as to the full value of the tax benefits of TU
which are now available for TU and the public stock-
holders but which would be transferred to Pritzker
interests upon consummation of the proposed merger.
The testimony of Mr. Van Gorkom reveals that when he
went to see Jay Pritzker on September 13, 1980 and set
the merger price at $55 per share, he learmed from Jay
Pritzker that the Pritzker-owned companies had taxable
income of approximately $200 million which confirmed
his belief that an acquisition of TU would be attrac-

tive to the Pritzkers (Van Gorkom Dep. pp. 109, 111).

This information appears nowhere in any of TU's proxy
materials.

(viii) Stockholders are still not informed of the
valuable registration rights given by TU to the Pritzker
interests in connection with their purchase of one
million shares of authorized but unissued stock.
Defendant TU in its Brief argues that such revelation
is needed inasmuch as the granting of registration
rights is a normal adjunct of any private sale of stock
of any size and the cost to TU in effecting registra-
tion would be de minimis. We are not discussing the
granting of registration rights as a normal adjunct of
a private sale of stock. This action involves the
granting of registration rights as a part of a $688

million transaction in which TU stockholders are asked
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to sell their company to a bidder who has been given so
many advantages over new bidders that the opportunity
for a true realization by stockholders of the inherent
value of their stock has been severely crippled. The
granting of registration rights is just one more ele-
ment in the overall transaction which demonstrates
preferential treatment accorded to the Pritzker in-
terests.

(ix) Stockholders are still not informed of the
extent to which officers and directors of TU will
receive personal benefit by being allowed to be cashed
out on options not currently exercisable in the event
of the consummation of the proposed merger. Defendant
TU in its Brief argues that disclosure has been made on
pages 7 and 28-29 of the Proxy Statement and Appendix I
thereto of the non-disclosures with respect to stock
options. Disclosure is made of the existence of op-
tions. Disclosure is made of the fact that options
will be cashed out whether exercisable or not. Dis-
closure is made of certain amounts to be paid to
various officers and directors in connection with the
cashing out of their options. No disclosure is made of
the extent to which TU Directors may personally benefit
from TU's determination to cash out all their options,

even though the options are presently not even

exercisable.
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IV. The Court Should Exercise Its Equitable
Powers to Give TU and Its Stockholders
Sufficient Opportunity to Complete the

Competitive Bidding Process

At least three specific and well-respected entities
have been identified as recently interested in topping the
Pritzkers' merger price. However, either the artificial
time restraints or the handicap of one million TU shares in
the Pritzkers' hands (both resulting from TU's improvident
deal with the Pritzkers) have deprived these (and presumably
other) bidders from a proper opportunity to place any formal
proposal before TU's stockholders.

According to TU's own Supplemental Proxy (page 3),
General Electric Company ("GE"), through its subsidiary
General Electric Credit Corporation ("GECC"), "engaged in
extensive negotiations” to acquire TU in a cash option
merger wherein the shares of TU common stock would be con-
verted into GE common stock on a non-taxable basis at $57
per share with stockholders having the option to receive $57
in cash, or in a total cash merger wherein the stockholders
of TU would receive $60 per share in cash for their TU
stock., According to the Supplemental Proxy, TU's representa-
tives requested the Pritzkers' company (GL) to voluntarily
terminate the merger in order that the GE proposal could be
pursued. GL rejected this request. Accordingly, less themn
ten days ago, GE indicated it would not make an offer to
acquire TU based, in part, on its "unwillingness to get
involved in a bidding contest" with the Pritzkers for TU.

As a result of TU's directors' failure to properly exercise
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their business judgment last September, any bidding contest
with the Pritzkers will be lopsided.

Only if the Court exercises its equitable power to
require GL to do what it would not do at TU's request, will
the stockholders have an opportunity to take advantage of a
better proposal. Daily, this situation becomes more like

Thomas v. Kempner, supra, in which this Court entered a

temporary restraining order so that the defendant corpora-
tion would have an opportunity to seek bids for sale of
substantially all of its assets:
"Only the Court can by the entry of a restraining
order provide for more time for the submission of
bids, action which I feel is essential if the best
interests of the stockholders are to be served."
And GE is not the only bidder out there. As TU has
finally disclosed to its stockholders in the Supplemental
Proxy, Kohlberg, Kravis, Roberts & Co. ("KKR") last month
offered $5 more per share than the Pritzkers. Although that
offer was withdrawn when members of TU's management balked,
it is not dead. At page 4, the Supplemental Proxy indicates
further discussions have taken place. It is the February 10
stockholders' meeting deadlinme, according to TU's own Sup-
plemental Proxy, which is the principal stumbling block:
"Following a period of further discussions in this
regard, KKR contacted Mr. Van Gorkom and indicated
that, in view of the fact that the special meeting
was scheduled to be held on February 10, 1981,
there would be insufficient time for KKR to
prepare and submit a firm offer for Trans Union
and that, therefore, KKR would not be interested

in submitting another proposal.” (Supplemental
Proxy Statement, pg. 4)
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According to TU's own Supplemental Proxy Statement, Mr.
Donald B. Romans, Executive Vice President and Chief Fi-
nancial Officer of TU, who had prepared a preliminary report
which reflects that the value of TU may exceed the Pritzkers'
offer by as much as $10 per share (». 3), believes that a
KKR "leveraged buyout at a price in the $60 per share range
could probably be consummated within a reasonable period of
time." (p. 5) Under the teaching of this Court in Thomas
v. Kempner, the Court should enter a restraining order to
provide such opportunity.

Furthermore, a third potential bidder is in the wings
waiting for the opportunity to bid against the Pritzkers.
(Supplemental Proxy Statement, cover letter) Yesterday's

Wall Street Jourmnal, at p. 34, (see appendix) has identified

that potential acquiror as Genstar Ltd., a large Canadian
company with interests in home building, land development,
cement making, tug and barge transportation and shipbuilding.
This potential bidder, too, is believed to have the ability
to outbid the Pritzkers.

Because of the nature of TU's improvident agreement
with the Pritzkers, these bidders, and others do not have
the opportunity to bid against the Pritzkers omn even terms.
Therefore, plaintiff, on behalf of himself and TU's other
stockholders, appeals to this Court's equitable power to
minimize the impact of the '"fundamental error of business

judgment on the part of the directeor defendants", Thomas v.
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Kempner, and resolve the present impasse which provokes a
need for injunctive relief. At a minimum, an injunction
should be entered directing that the stockholders' meeting
be preliminarily enjoined and that more time be given to
potential bidders., Plaintiff further requests that the
Court completely clear the way for true competitive bidding
by rescinding Wednesday's issuance of one million TU shares

to the Pritzkers, thus putting all bidders on equal footing.
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CONCLUSION

The failure of TU's directors to protect and inform
their stockholders has not been cured. Only this Court's
equitable powers can protect TU and its stockholders by
an injunction to permit competitive bidding, as well as
timely and complete disclosure. Accordingly, plaintiff's

motion for a preliminary injunction should be granted.

Respectfully submitted,

PRICKETT, JONES, ELLIOTT &

KRISTOL
\
b Wean Ouw
William Prickett
John H. Small
James P. Dalle Pazze
1310 King Street
Wilmington, Delaware 19899
0f Counsel: Attorneys for Plaintiff

Ivan Irwin, Jr.

Brett A. Ringle

SHANK, IRWIN, CONANT, WILLIAMSON
& GREVELLE

3100 First National Bank Building

Dallas, Texas 75202

January 30, 1981
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..I' Un February 107 1981, a-.\:.;pec:gl mel;ﬁng of the stockh'olderslof Trans rUmm‘E_ held to vote
' on & merger agreement with a‘compan ¢ gwned I:: er family df. Ch:.caga. Under that merger

\

.-,, plan.,\ gach stockholder of 'I"r@ps Uniort yould resiu};: 533'&3?‘1:1 cash {qf each stiare 6f common stock

held"on the effective date of merger, g,rflx:a::ll::seil is a pro: terp nt which describes the merger
.m detail”and provides ertinent mfcrmaﬁo to assist you m1dec1 QW to vote. You are urged to

eas]p’{he pmxT “statement carefully

1\ f:/ There are two ;terrelafei:easgn/:fo; the merger: one is questm‘ar‘u of oyrability to maintain the
kin

d of eamnings growth that Ywe hap ]oyed in the past, and the other is thé failtre of the stock
market ta reﬂect nur' ea.rmng VL The Compa.ny is E1mdamenl:ally,a easmg cop:[pany 1t derives
the magonty “of its.income fromleasing operations and it has by far the lazgest part of {its capital in-
sted.in that area. A leasing business en;c 3: important income€’ tax aavantages adcelerated de-
ec:atlon artd the investment tax credit. T a\-cgmpete effectively in the leasing industry, a company
must be able to use both of those tax advanta s to the fullest extent. ";

& _
F&r soﬁ:e years; Trans Union Bds beén unaile to use al] of such tax bene%ts b,ec}ése of insuffi-
cient taxaEIe income. To accgmmada'{e’au: operatigns {5 this problem, we have had to modify both our

marketing” Japprt;acl:\es and ' ou:c ﬁnax\e.mg arrangemenys, which we have done wjth considerable suc-
/ 4 E

cess but at ‘the cost of &i_h g @qcertam economic beneits. In addition, there is now a sttong movement
e

in Cangress to increase the dccclerated deprecigtion av 1IabIs.£9m,1c purposes. If Congress does change

“ the tax laws to prodm:c increased accelerated cfepremaﬂlon, the Cbrnpany would find it difficult to use

‘\‘J competing \ﬂth‘*hese companies which h

the additional tax deprecmtmn thus pmwd_gg And might, therefére, jsuffer a further disadvantage in
a safﬁmen_%taxable incgme availahle. We could and would
adjust to that sitnation by further nzﬁdlfvmig the way 1w?{1cn we opeszate and fnance our leasing op-
erations, but "probably only at tf:e cost of giving up additional economic benefits. Management.
believes that the Company's. pmspect,s- continué: to be gegerally javorahle However, as a leasing com-
panyy'its value would be e%ter if it had ient ;axable incomaxy, and..r.here is a reasonable like-

lihood that changed taf;ig\a;s u;ﬂl w:den dl;?b’a:ity in the future. ! L ) 3

e Comua.ny couldiattempt tq mc':ease its taxable income by acquiring other companies and has

»* imade acquisitions for tl:us reasqn 1:1‘"the past. The amount of taxable income required is, however,

quite large, and if'the tax lzwsﬁ are éhanged could Be much larger. Given the prices at which our
stock has traded m recent years; any acquisition based ‘on an exchange of shares would almost cer-
tainly entail a dilution in ours"é'amings per sl}a:re TRerefore, it was decided to merge with an entity
which; particularly because cf,zt:s available t?:table mé:crn‘é was willing to pay the stockholders a price
that reﬂects the Company s mherent va'lne '-‘-\l,' X b

’I'he other relatéd reason for the merver fies if-the failure of the market place to reflect the growth

~ in the Company's eammgs In 1975 the Company s net income was $1.60 per share and its eammings from

continuing cperatlons 'were $3.20 per.share, and during that year the average of the high and low
prices of the Ccmpa.nys stock on the New York Stock Exchange was $31.88 per share. In 1879, the

EXHIBIT "A" .
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Company's net income was. $4.80 per share and its earnings fro cunhnu:ng";peratlons were $5.01
per share, but the average of the high and low prices for the yeagiwas again $31.88 per share. Over
four years therefore, the earnings of the Company from continuingsdperations rose by 57% but the
price of the stock did not improve. Up to the date that th€merger was announced, the stock sold in 1980
at an average price of only $33.88. On September 19, 980? last trading date before the announce-
ment of the merger, the stock closed at $37.25. - o

The merger, then, is based on a recogniion that the market has cnnsmtentlgjd]’é'c‘l’:: reflect the
earnings growth attained by the Company on th&mn?rﬂbmanagemrmt that it may become
more difficult in the future to contifipe the growth that we Have achiéved in-4Hie past. The $55.00 per
share will provide our stockhold s Mith concrete, récognition of the vglue of their shares, a price that
represents a premium of 62% ovet,the average of the high i-lﬁw at which the shares traded in 1930
before the merger was apfibunced a\hd of ,dbout 47% over the'Jast closing price before the announce-
ment. Because the taxablg inc?rne of thpantzker group a.llokas it to better utilize the tax benefits of the
Company's lea.s'tng operatigns; it is w;lﬁng tor pak;,ﬂa;.hn'gm.ﬁcant premmm aver market.

..-Under the agreement with the Pntzkers, the 'Company has been permitted to actively seek
qncther: offer ﬂ:{at is more | favorable to #stockhnlders than.the $55.00 in cash. Since October, a con-
ccn&ated effort has beemmade by man gewg,ut to do ]ust/”t.hat Salomon Brothers, our investment
bankex, has ccntacte& over one hu.udred ,Fompam&t which had been chosen from a prepared list of
potential merger, fartners. . Leng " dsscn.ss:ons haye “been held with some companies that expressed
serious interest, but as ,ot" the, date of’ this letter 316 firm proposal has been received and no negotia-
Hons are presently in progresg from which a rpd're favorable proposal is expected to materialize. Your
Board of Directors, therefore, recommends,approval of the merger agreement, with the understanding
that if a more favprable offér is received. before the stnckhuiders meeting, you will be promptly noti-
fied thereof. g ] e

T 7
You are strongly urged to read’ fhe enclosed proxy statement ca:eﬁ:.l]y and to vote your shares in
person or by proxy. e
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TRANS UNION CORPORATION

-

Interoffice Memorandum TU 0174
To: J. W. Yan Gorkom

From: D. B. Romans

Date: December 5, 1980

Subject: Leasing Taxable Income Support

CONFIDENTIAL

A Tot has been said in the literatures to sell Trans Union
that additional taxable income support is needed for our rail car
leasing business.

It is possible that future tax law changes may cause this
to be true. But it certainly has not been true in the past. This
is particularly so in the U.S. The attached study shows that during
the Tast 10 years when our fleet additions have been the greatest,
when other deductions .have. been the highest, and when the ITC has
been increased, Union Tank Car Company has more than covered its
taxable income requirements. In fact, we could have absorbed
almost as much again ITC as we produced in the peried.

Shortfalls in taxable income have not come from the basic
leasing business, but from other diversifications.

This is why it is difficult to answer questions in our sale
negotiations such as "How much would your business improve if you
had our unlimited taxable income?".

This is in case you were not aware of these c1rcumstances
and for posturing in our sale discussions.

’7

DBR/cj

EXHIBIT "B"
cc: C. W, Peterson




TRANS UNION CORPORATION

Interoffice Memorandum

To: P.J. Johnson
D0.B. Romans
From: G.J. Mangan
D.R. Shelton
Date: December 4, 1980

Subject: UTC Tax Position During the 1970's

Attached is a 1970-79 analysis of Union Tank's estimated U.S.
taxable income and ITC utilization. (Exhibit I.) The analysis
cam be further refined if need be. However, this is sufficient
to indicate that UTC could have, on its own, utilized all of the
ITC generated, plus a considerable amount more.

The apparent conflict between this conclusion and aur present
ITC carryfaorward is explained by corporate costs and other lines
of business. For example, Procor UK, TU Leasing and Central
Gulf offset a substantial portion of the UTC taxable income
generation as well as generated considerable ITC. (Exhibit II.)

-
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Exhibit I

UNION TANK CAR
(EXCLUDING CANADIAN OPERATIONS)
'_ESTIMATED ITC USAGE & CAPACITY

: Est.. Est. Tax ITC
Taxable Liability ITC Generated Excess

Year Income (per w/p) Capacity (per Tax Dept.) Capacity
1970 14.7 7.1 3.5 1.6 1.9
1971 18.8 9.0 4.5 1.3 3.2
1972 14.0 . 6.7 3.4 .8 2.6
1973 15.8 7.6 3.8 2.3 1.5
1974 23.5 11.3 5.6 3.3 2.3
1978 15.2 7.3 3.7 3.3 4
1976 11.6 5.6 2.8 .8 2.0
1977 15.3 7.3 3.7 1.1 2.5
1978 . 24.1 11.6 5.8 4.5 1.3
1979 30.1 13.9 8.3 6.7 1.6

183.1 87.4 45.1 25.7 15.4
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Year

1972

1973

1975
1976
1877
1978
1979
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Trans Union Tells of Possible New Suitor
As Dissent Surfaces Over Marmon’s Offer

By Mec Cox
Staff Reporter of THE WALL STREET JOURNAL

CHICAGO — Trans Union Corp., which
has been moving toward accepting a $55-a-
share offer from Marmon Group, said it has
another potential suitor but declined 1o iden-
tify the concern.

Meanwhile, there are mcreasmg indica-
tions of dissent within top management over
attempts to sell the company, a Iessor of
railroad tank cars.

Trans Union disclosed, in a supplement
to its proxy statement for its Feb. 10 special
meeting to vote on the Marmon merger,
that ‘“discussions are continting with one
other potential acquirer of Trans Union."”

Rumors inside and outside Trans Union
center on Genstar Ltd. as the potential
suitor. The Canadian company’s interests in-
clude homebuilding, land development. ce-
ment-making, tug and barge transportation
and shlpbuxldmg Genstar's U.S. interests
are based in San Francisco.

GE Withdrew From Talks

Last week, Trans Union announced that
General Electric Co., another prospective
suitor, had withdrawn from merger talks.

The supplement to the proxy statement
was issued because background material re-
lating to the proposed $688 million Marmon
proposal, was coming out in pretrial hear-
ings for a stockholder suit aimed at halting
the Marmon merger, Trans Union said.

The supplemental proxy material dis-
closed that it was Trans Union that ap-
proached the Marmon group, controlled by
the wealthy Pritzker family of Chicago.
rather than the reverse. The supplement ex-
plains why General Electric backed out of
merger talks and what terms it discussed
with Trans Union. The supplement also dis-
closes that Trans Union’s top management
had been considering a so-called leveraged
buyout of the company.

Jerome Van Gorkon, Trans Union's
chairman, wanted to sell the company be-
cause he didn't believe its stock price fairly
reflected its value. He wanted to find a way
Trans Union could better ‘‘utilize” invest-
ment tax credits related to its railcar-leas-
ing business, Trans Union said in the new
proxy materials. One way, the statement re-
ports, would be to sell Trans Union "to an
entity more able to utilize such ‘tax bene-
fits." "

Mr. Van Gorkon approached an affiliate
of the Marmon Group, a Corp., in mid-Sep-
tember and ‘“‘suggested a price of $55 a
share' as being fair. Trans Union said.

Now, Trans Union insiders say, an inter-
nal struggle is under way at the company
because some top executives think $55 a
share isn't sufficient. Earlier, Trans Union
reported in its original proxy statement for
the Feb. 10 meeting that some executives

&

had threatened to resign over the Marmon

proposal. ‘‘Most™ of them agreed to stay,

| the company said, when Trans Union agreed

to try to find a better offer.

As of last June 30, Trans Union had about
12.5 million common shares outstanding. On
Tuesday, the company reported net income
for all of 1980 of $61 million, or $4.87 a share.
Revenue rose to $1.07 billion from $323 mil-
lion the year earlier.

Some Trans Union insiders say that as
many as 30 executives threatened to quit,
and that the price they were seeking for
Trans Union shares was between $60 and $65
each, an amount reportedly arrived a in an
internal study of the company's worth.

Yesterday, in composite trading on the
New York Stock Exchange, Trans Union
common closed at $54.625, up 62' cents.

General Electric pulled out of talks be-
cause Marmon refused to terminate its of-
fer. GE had said that it wouldn't make a
firm offer for Trans Union unless Marmon
withdrew, the new proxy materials said. GE
had talked of offering Trans Union holders
either GE common valued at $57 a share, on
a nontaxable basis, or, in a cash merger, $60
a share, Trans Union said.

GE didn't want to get into “'a bidding-
contest for Trans Union," the proxy materi-
als said.

Further dissent within Trans Union's top
management surfaced in disclosures about a
proposed leveraged buyout of the company
that has since been abandoned.

Trans Union was approached about such
a transaction, after announcement of its
talks with Marmon, by Kohlberg, Kravis, .
Roberts & Co., Trans Union said in its sup-
plemental proxy material.

Kohlberg Kravis, which specializes in or-
ganizing financing for leveraged buyouts,
presented a proposal to top executives, in-
cluding Mr. Van Gorkom, the proxy mate-
rial said.

The proposal would have had the execu-
tives acquire the company for about $60 a
share and, Trans Union said, Kohlberg
Kravis had arranged about 807 of the nec-
essary equity financing for the buyout. How-
ever, that proposal. was withdrawn by Kohl-
berg Kravis, Trans Union said, principally
because “a key employe had indicated that
he no longer desired to participate in the le-
veraged buyout.” Trans Union declmed to
identify the employe




