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The Rise of State Secrecy

The Elijah Lovejoy award was given for “fearless” journalism in the fight
for a free press—it was named for America’s “first martyr for freedom of
the press.” But when he received the inaugural award in 1952, James S.
Pope opened his address by declaring that “freedom of the press in our
country has become almost an invulnerable institution.” In fact, Pope
thought that the right to press freedom was “so majestic that for’much
too long most of us in the newspaper field were blinded by it.” Looking
for “frontal attacks” on press freedom, Americans had missed a “flanking
movement”: the decline of access to government information. Classical
speech rights, as Walter Lippmann had argued three decades earlier, did
not guarantee the stream of news upon which opinions were based. 61‘ as
Pope putitin 1951, “We have hammered for two centuries on the prim;ry
theme that the press must be free, that any and every citizen has the right
to express his opinion of his government. But of what value are these opin-
ions if they are based on ignorance or on part truths? Lately we have
discovered that while we were expounding on freedom of the press
freedo'm of information was being lost on a major scale by default.”! ,
This concern for freedom of information was novel. Pope was chairman
of the new Freedom of Information Committee of the ASNE; offering con-
gr.essional testimony in 1956, he confessed that he “was an old hand in
thl'S bu.siness of fighting for access to public information and I have been
dplng it exactly five years.” Pope and his colleagues were reacting to the
rise of governmental secrecy in the early years of the Cold War, particu-
larly new executive orders that classified government informa';ion, and
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new arguments about the right of the executive branch to keep informa-
tion from the public. Nobody knows exactly how much information was
actually kept secret in America after World War II, but by any estimate it
was a staggering amount. When the Pentagon created an Office of De-
classification Policy, it estimated that classified material, if piled 2,000
pages to a foot, would stretch out some 3 million feet. That was in 1957,
in the same year, it was estimated that over a million people were involved
in classifying material. By 2001, when there were 33 million acts of new
classification, philosopher of science Peter Galison estimated that there
were some 7.5 billion pages being kept secret—a collection roughly the
same size as the Library of Congress.?

Although it is tempting think of secrecy as a timeless attribute of the
state, the American secrecy regime has a short history, having been built
in a burst of activity after World War IL* In many ways, it was a patch-
work of statutes and executive orders. There was little congressional or
judicial oversight, and there was no master plan—it evolved in response
to Cold War fears and partisan political clashes, and was legitimated by
bureaucratic inertia. But it was unprecedented. In 1956, sociologist Ed-
ward Shils declared that “the past decade has been the decade of the se-
cret. Never before has the existence of life-controlling secrets been given
so much publicity and never before have such exertions been made for
the safe-guarding of secrets.”*

The new secrecy produced a deep paradox in American press freedom:
while there were more and more protections for the right to publish
without state interference, it became ever more difficult to access infor-
mation held by the state. This was no accident: the censorship of infor-
mation was seen as a more palatable method of securing secrets than the
antidemocratic censorship of speech or publication. In theory, the secrecy
regime helped to protect freedom of the press—it preserved American se-
curity in the threatening world of Cold War geopolitics, without contra-
dicting the First Amendment right to speech. But in practice, the rise of
secrecy eroded the press’s ability to circulate political information to the
public and helped to produce the nationalistic and deferential culture of
Cold War journalism. Secrecy and the Cold War mutually reinforced each
other, producing the McCarthyite obsession with security, the press’s par-
ticipation in the militaristic consensus of Cold War Washington, and the
exclusion of the public from the key facts of American foreign policy.
There was a backlash to this culture, as journalists, editors, and politi-
cians argued that a free press required access to state SeCrets. But they only
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succeeded in passing the Freedom of Information Act (FOIA) of 1966, and
that was a superficial response to the new laws of secrecy. The most im-
portant trend of the 1950s and 1960s was the decline of press access to
information.

The roots of the national secrecy state could be traced to World War II.
In 1958, John Steinbeck argued that “our whole miasmic hysteria about
secrecy . . . had its birth” amid the “huge and gassy thing called the War
Effort.” In the late 1940s, pressure to keep national security information
secret continued to mount. In 1946, the Atomic Energy Act declared that
much material was “born classified” and introduced mechanisms to reg-
ulate the circulation of information about the design, manufacture, and
utilization of atomic weapons and nuclear energy. In 1947, the National
Security Act created the CIA and specified that the director of the new
agency was responsible for protecting intelligence sources and methods
from unauthorized disclosure—language that was interpreted expansively
to cover any information collected by an intelligence agency, regardless
of whether or not the source was open. In the same year, draft rules for a
general classification order were leaked from the Security Advisory Board,
which had been quietly working on them since 1945. They included pro-
visions that allowed the classification of information that caused “serious
administrative embarrassment or difficulty” and, in the face of much
public criticism, were quickly retracted. The issue of classification went
quiet for a time.’

But on September 24, 1951, Harry Truman issued Executive Order
10290, creating, for the first time, a permanent classification regime across
all agencies of the government. It featured four levels of classification—Top
Secret, Secret, Confidential, and Restricted—and created newly standard-
ized security procedures: information was not to be discussed by phone;
methods for destroying classified material were specified. There were even
requirements about the kind of safes that could be used for each class of
information.®

But most significantly, the order explicitly invoked the information dis-
closure provisions of the Espionage Act to enforce the classification re-
gime. Finally, thirty years after equivalent provisions had been deleted by
Woodrow Wilson’s Congress, the criminal sanctions of the Espionage Act
were being deployed to enforce executive decisions about what informa-
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tion could be released to the public. The order was justified as a neces-
sary responsc to the increasing amount of information that was vital to
national security in the age of total Cold War. For instance, before a com-
pany issued stock, the Securitics and Exchange Commission collected
vast amounts of its financial data, which might include defense contracts;
the Departments of Health and Agriculture collected information that
could be related to the development of bacteriological weapons. “I am
not trying to suppress information,” Truman asserted; “I am trying to
prevent us from being wiped out.””

But the order was criticized by newspaper editors and Republicans, and
in 1953, Dwight Eisenhower issued Executive Order 10501, which super-
seded Truman’s order. It made many changes, but two in particular were
intended to roll back the classification system: the elimination of the bottom
category of classification (“restricted”) and the removal of some agencies
from the classification system. The reforms turned out to be largely super-
ficial. Authority to classify was removed only from agencies that should
never have had it in the first place (such as the American Battle Monuments
Commission, or the Committee on Purchases of Blind-Made Products).
The classification powers of the Atomic Energy Agency, the CIA and the
Departments of State, Defense, Justice, Commerce, and Treasury—
responsible for 90 percent of classification—were left untouched. And
eliminating the category of “restricted” information had little effect be-
cause cautious government employees continued to classify information
of marginal security value. They now did so with the more restrictive
“confidential” stamp. (Beyond its consequences for democratic delibera-
tion, disgruntled bureaucrats worried that this posed a quite material
problem—*“restricted” material could be kept in a locked desk, but
“confidential” material required the purchase of special filing cabinets.)?

In short, Eisenhower’s order consolidated rather than reformed Tru-
man’s. And between the two, a new regime of classification had been
created. Information would now be kept secure by classification at the
government source, not by censorship of the press, or even by journalists’
self-censorship as in World War II. The system had been coming into view
during the 1940s, but with the classification order, the retreat of censor-
ship from the sphere of publication was complete.

The tectonic nature of this shift was not immediately apparent in 1951.
During a press conference intended to explain the classification system,
Truman struggled to distinguish the new order from the old. In what Arthur
Krock described as a “tongue lashing,” Truman lectured the press on
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their duties to deal with national security information, gave examples of
improperly published information, and called on editors and journalists
“to use good judgment for the safety of the United States.” When corre-
spondents pointed out that many of Truman’s examples featured infor-
mation that had been released by the government, the press conference
quickly degenerated. Under questioning, Truman did not seem to know
whether information should be secured by the press or the state:

Q: Mr. President, recently the Defense Department gave out cer-
tain information about the Matador, also on these guided mis-
siles, and so forth. That was published probably in every
paper in the land. Was that the publishers’ responsibility not
to publish that?

Truman: 1 think so, if they want to protect the country.

Q: Wouldn't it be better to tighten up over at Defense?

Truman: That is what we are doing. I say, that is what we are doing,
and that is what you are fussing about.

Throughout the conference, Press Secretary Joe Short had tried by
“gestures and a couple of agonizing whispers™ to keep Truman on message.
But even when given explicit instructions, Truman still garbled the point:
“Joe wants me to make it perfectly clear that this order only applies to
the officials of the United States Government. My comments, though,
apply to everybody who gives away our state secrets.” Short had to issue
a statement after the conference to clarify the situation: “The recent
executive order on classified information does not in any way alter the
right of citizens to publish anything.”®

Truman was still speaking in the language of press responsibility from
World War II. But after 1951, the state would not directly interfere with
the press’s right to publish, or even attempt to inculcate a culture of
self-censorship among journalists. In 1948, James Forrestal had met with
editors to float the idea of establishing a successor to the Office of Cen-
sorship, but nothing came of it. After crises, there would still be calls for
the press to act responsibly: shortly after the Bay of Pigs fiasco, JFK asked
newspaper publishers to “reexamine their own responsibilities . . . and to
heed the duty of self-restraint.” But such rhetoric was not institutionally
enforced. In the aftermath of the Cuban Missile Crisis, Byron Price had
been brought in to talk about drafting a new code of voluntary censor-
ship, but the idea was soon dropped.!°
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And the state certainly did not formally censor press publication of
state secrets. The McCarran Act of 1950 tightened the Espionage Act’s
restrictions on the disclosure of information, but only after Elisha Hanson
of ANPA insisted on the inclusion of an explicit guarantee that nothing
in the act could be construed “in any way to limit or infringe upon freedom
of the press or of speech.” Issuing a comprehensive review of the national
security apparatus in 1957, Loyd Wright gave an angry address decrying
“irresponsible” behavior by the press and calling for “vigorous prosecu-
tions” for the publication of state secrets. But the Wright Commission’s
proposal of a new law to penalize publication of secrets by “persons out-
side as well as within the government” was criticized as an undemocratic
threat to press freedom, and it quickly died in Congress. In the same year,
a Defense Department investigation into the problem of leaks explained
that prosecuting journalists made little sense: bringing espionage prose-
cutions against a journalist risked widening the leak as evidence was
disclosed in trial; and such prosecutions risked making a martyr of the
journalist. “The real culprit,” explained the head of the inquiry, was the
“member of our department rather than the reporter.”!! Securing secrets
required policing the government employee, not the press. After 1951, the
“right of citizens to publish anything” was increasingly sacrosanct.

By focusing on regulating the employee rather than the journalist, clas-
sification began to distinguish itself from censorship. In a 1948 debate on
government censorship, Tom Wallace of the Louisville Times argued that
government withholding of information “is not censorship and is not
related to censorship.” Erwin Canham thought that the best way to rec-
oncile security and press freedom would be to simultaneously “condemn
censorship” and “recognize the primary responsibility on the government
itself to determine what information it feels should be withheld in the
original instance.” Joe Short made the same distinction starkly in 1951:
“Classification . . . has no realistic relationship to censorship.”!2

In reality, of course, classification was just a different form of censor-
ship, one that was more subtle because it was invisible to the public eye:
nobody’s speech rights were violated. Censorship now took place within
the bureaucracy, with the act of classification. The simple decision that
information should be classified triggered a host of consequences: that
information was held and transported securely, only certain individuals
could know it, and its disclosure became a crime.'* Government employees
decided what to classify within an institutional framework that incentivized
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the overclassification of documents: a 1956 Defense Department investi-
gation of classification thought that 90 percent of items should not have
been classified. Although presidents and government commissions have
routinely decried overclassification, there have never been any sanctions
against it. As one admiral told a congressional committee in the 1950s,
no one had ever been court-martialed for overclassifying a document.*
Nor has there ever been a mechanism to encourage transparency at the
point of classification. In 1951, William Benton suggested that there should
be “a top-ranking advocate of the people’s right to know” within the
bureaucracy to counterbalance the instinct to classify. But nothing came
of it, just as nothing came of proposals that each agency have a public
information advocate to argue against classification.’> At no point have
classifiers been instructed to consider the public’s right to know when
making classification decisions.!® And not until Clinton’s presidency was
the classifier required to justify the act of classification—and even then, the
classifier simply needed to cite a relevant generic category of classifiable
information, hardly an onerous task.!” Despite these institutional incen-
tives to overclassify, the courts have deferred to the initial act of classifi-
cation, preferring not to review judgments that are presumably made in
the interests of national security.!®

The growing desire to keep national security information secret was a
product of early Cold War fears about communist espionage. This was
distinct from the fears about communist propaganda that justified the pe-
riod’s interferences with free speech: the privately enforced Hollywood
Blacklist; university loyalty codes; the criminal conviction of Communist
Party leaders for advocating the overthrow of the government, upheld by
the Supreme Court in the Dennis case of 1951. In fact, government inter-
ferences with speech rights were falling out of favor. There was far less
federal prosecution of speech during the second Red Scare than there had
been during the first. Between 1948 and 1957, the state successfully pros-
ecuted only one hundred speakers under the Smith Act; between 1917
and 1919, using the Espionage Act, it had succeeded close to 1,000 times.
And by 1957, the Supreme Court had begun to reverse course on its deci-
sion in Dennis. It soon conceded that the right to free speech did protect
the right to advocate the overthrow cf the government. After that, it began
to protect an expansive vision of free speech.!”
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The desire to secure state secrets, however, was less controversial. In
his ringing dissent in the Dennis case, in which he had rearticulated the
importance of the free market of ideas, William Douglas had conceded
that he “would have no doubts” about the prosecution if “those who
claimed protection under the First Amendment were teaching . .. the
filching of documents from public files.”?® Fears that communists could
steal state secrets helped to legitimize the new loyalty programs, and the
theft of documents was a central theme in the signature dramas of the
early Cold War: the Amerasia editors’ possession of hundreds of classified
documents; the Rosenbergs’ transfer of documents about the bomb; and
Whittaker Chambers’s sensational revelation of the Pumpkin Papers, the
microfilm roll of classified documents that he claimed had come from
Alger Hiss. The political impact of the Hiss case shows how broadly re-
spected the classification regime was in postwar America. As Archibald
MacLeish later recalled,

The information that was supposed to be in that bloody pumpkin
was the kind of information that any postman in the State Depart-
ment had. It was of no interest to anybody. Why didn’t somebody
at some point read it? If you’ve ever read it, you'd know what I
mean. But nobody did, not during the trial; they were so poisoned
by McCarthy they thought that anything that had been marked se-
cret must be secret for some reason, not realizing that every bu-
reaucrat in Washington uses that little stamp to protect his own

hide!?!

Tronically, the primary critics of classification and secrecy in the early Cold
War were anticommunist Republicans, who were equally committed to
keeping state secrets out of the hands of communists. It was just that they
didn’t believe that the Truman loyalty boards were effectively weeding out
communists, and wanted to see the classified raw files for themselves. In
March 1948, for instance, the House Un-American Activities Committee
subpoenaed the files of the Commerce Department’s loyalty board only
days after it had cleared Dr. Edward Condon of disloyalty. Secretary of
Commerce Averell Harriman refused to turn them over, claiming that
revealing the identity of confidential informants would undermine the
efficacy of the loyalty program. Shortly thereafter, Truman issued a state-
ment directing all agencies to decline subpoenas for records in order to
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protect national security, confidential informants, and the reputations of
government personnel being subject to unfounded allegations. The House
voted 300 to 29 to order the immediate release of the file, but Truman re-
fused to comply, because the vote had not been put to the Senate.?? The
pattern repeated for the remainder of Truman’s presidency.

The partisan dynamics of anticommunism thus produced some un-
likely advocates of government transparency. In 1951, forty-four Repub-
licans, including Richard Nixon and Joe McCarthy, signed a manifesto
declaring that “any attempt to restrain the inherent right of an American
to criticize his Government must be resisted by all freedom-loving
persons. . . . We shall vigorously resist any attempt to conceal facts from
the American people.” In 1952, Red-baiting senator William Jenner pro-
posed a sweeping open access bill to make “an initial step in breaking the
censorship” of the American state. In a public statement explaining the
bill, Jenner criticized the classification order, the rise of propaganda in the
New Deal publicity bureaus since 1933, and the Truman administration’s
limp response to the threat of communist subversion. Jenner’s bill was a
product of his deeply conservative politics, but it was also a strikingly
bold proposal for government transparency. It declared that government
records were “public property” and envisioned criminal sanctions for
government failure to disclose. Both suggestions were more stringent
than the Freedom of Information acts that were ultimately passed in the
1960s and 1970s.23

Truman’s attorney general made sure that Jenner’s bill died in Con-
gress, and the Truman administration repeatedly opposed other efforts to
enforce a right to access executive documents. In early 1948, for instance,
Truman vetoed a bill that would have allowed Senate review of Atomic
Energy Commission appointee files, because it was “an unwarranted en-
croachment of the legislative upon the executive branch.”?* Presidents had
long refused to turn over executive documents, though the limits of the
practice were unsettled and the courts had never determined if those re-
fusals were constitutional.?’ But as Truman fought off anticommunist at-
tacks, a newly capacious right to executive secrecy solidified. In 1949, a
freelancing Department of Justice attorney, Herman Wolkinson, stitched
together the previous incidents of executive denial to argue that there was
a clear and settled precedent: the executive had an “uncontrolled discre-
tion to withhold the information and papers in the public interest.”2¢
Wolkinson’s article lacked official imprimatur, but it showed that the
executive’s right to secrecy was becoming more sharply defined.
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The question of executive secrecy and the politics of McCarthyism
came to a head at the same moment: the Army-McCarthy hearings of
1954. The army accused McCarthy and his aides of using allegations of
communism to gain preferential treatment for a friend in the service;
McCarthy alleged that those army accusations were made in bad faith to
cover up army ineptitude in rooting out communists. As the hearings un-
folded, it became increasingly difficult to evaluate the claims and coun-
terclaims, because the most important evidence was classified. McCarthy
had entered as evidence a letter that he claimed was from J. Edgar Hoover
to the army, outlining a communist spy ring. It turned out to be a summary
of the original, but it did contain classified material, which the attorney
general refused to declassify. (He also threatened criminal prosecutions
against the leaker, although McCarthy never disclosed his source.) Mc-
Carthy also claimed that the army’s allegations had been cooked up at a
secret meeting of Republican policy heavyweights. One of its attendees,
military lawyer John Adams, was called to give testimony. But in a public
letter on May 17, Eisenhower ordered that no employees of the Defense
Department could offer testimony or provide evidence about conversa-
tions, communications, or documents within the executive branch. Eisen-
hower’s letter was accompanied by a memorandum from the attorney
general that borrowed liberally from Wolkinson’s 1949 article on execu-
tive privilege. Eisenhower claimed that it is essential to efficient and
effective administration that employees of the Executive Branch be in a
position to be completely candid in advising with each other on official
measures.” That meant the president had a right to withhold information
«whenever he found that what was sought was confidential or its disclo-
sure would be incompatible with the public interest or jeopardize the
safety of the nation.” Asked in a press conference the next day whether he
might modify the order, Eisenhower announced that he had “no intention
whatsoever of relaxing or rescinding the order because it is a very moderate
and proper statement of the division of powers between the executive and
the legislative.”*

Because the order essentially shut down the Army-McCarthy hearings—
devoid of substance, they would continue just long enough for McCarthy
to finally, fatally, discredit himself—Ike’s action was met with initial praise.
As journalist Clark Mollenhoff noted in 1956, “that [Eisenhower] letter
won support because it came clothed as a weapon to stop Senator Mc-
Carthy.” But the order ushered in an unprecedented level of executive
secrecy. Executive confidentiality became the norm, not the exception; it
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was the release of documents that required justification, not their conceal-
ment. In 1955, Robert Cutler, former assistant to Eisenhower for na-
tional security affairs, declared that “all papers, all considerations, all
studies, all intelligence leading to the formulation of national security
policy recommendations are the property of the president” and that “only
he can dispose of them.” “In fact,” Cutler continued, “any other concept
would lead to chaos.” In the threatening shadow of global communism,
Cutler believed, those who called for a right to access documents had to
prove “that the widespread, public disclosure of our secret projects will
make the free world stronger, and the neutral better disposed, will rally
the subject people, and will put the Communist regimes at a disadvan-
tage.” Both JFK and LBJ took some steps to reduce the use of the privi-
lege from these extremes, but a precedent had been established. When the
Johnson administration established a ground rule that agencies were not
to transmit to Congress any communication from the White House,
Attorney General Ramsey Clark explained that “this is not the establish-
ment of a new policy, but the exercise of a legal privilege in accordance
with historical practice of presidents and essential to the separation of
powers.” Only seven years earlier, a law review article on the privilege
had called it “ambiguous and muddled” and an “unresolved constitutional
question.”?8 The partisan clashes of the McCarthy era had helped to so-
lidify an expansive right of executive secrecy.

The rise of classification and the rise of executive privilege helped to
legitimate a broad culture of secrecy. By 1957, DC reporter Jack Wilson,
writing a series on secrecy for the Des Moines Register, observed that the
laws were important, “but they aren’t as significant as the general climate
of secrecy in which the agencies operate.” Throughout DC, Wilson reported,
there was a general sense “that if an item wasn’t marked secret, there must
have been a mistake.” A 1955 questionnaire sent to all agencies found
that they had created some thirty categories to keep nonsecurity informa-
tion from the public, such as “need to know,” “for official distribution,”
“administratively confidential,” and “for official use only.” In the mid-
1950s, a former public relations executive briefly instituted rules in the
Commerce and Defense Departments that limited the release of all un-
classified information that might be inimical to the defense interests of
the United States—as one commentator noted, “every telephone book and
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road map in the country” was in that category. At times, the culture of
secrecy took on the air of self-parody. Twelve years after World War II,
Harvard continued to store 7,000 feet of military records that its em-
ployees lacked clearance to look at. The Department of Labor classified
statistics on the army’s purchase of peanut butter because enemies might
use themn to deduce the size of the force—even though the army published
monthly reports of its total personnel.??

But important information was veiled from the public. A 1953 Atomic
Energy Commission report that could have limited the accidental
fallout from the 1954 Bikini tests was classified and removed from public
knowledge. Congressional efforts to oversee foreign aid expenditures
were met with assertions of executive privilege, which obscured aid ac-
tivities, corruption, and inefficiency in such countries as Laos, Vietnam,
Pakistan, Brazil, and Guatemala. In 1959, the General Accounting Office
complained that it was being denied information about defense spending
and thus denied the opportunity to check for waste, mismanagement,
and poor procurement practices. The navy, army, and air force asserted
that if internal reports on spending and procurement were to be re-
leased, internal inspectors might soften their criticism. The material
was therefore not released to protect the “public interest” in “efficient”
government.>

The press, too, found it increasingly difficult to gain access to informa-
tion about government activities. The post—World War Il administrations
could keep things hidden, or they could strategically disclose them, spin-
ning as they went, or they could provide select jou rnalists with exclusive
background information. By the mid-1950s, journalists were criticizing
this new set of practices with a new term: “news management.”?! In the
broadest sense, of course, there was nothing new about politicians secking
favorable publicity. But there had been two major changes. First, the rise
of the administrative state meant that large areas of policy were deter-
mined by appointed figures, who did not need publicity for reelection.
Second, issues of national security and foreign policy predominated over
all others, which encouraged greater secrecy and more strategic commu-
nication on behalf of administrators, as well as greater deference on behalf
of the press. Thanks to these developments, the rules of the game between
journalists and politicians shifted.
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The post-World War Il administrations, for instance, were far more
parsimonious about the information they released through their publicity
bureaus. The Presidential Press Conference, continuing its decline after
World War II, symbolized the broader trend. Whereas Coolidge, Hoover,
and FDR had held around seventy conferences per year, Truman averaged
only forty-two, and Ike, JFK, and LBJ held roughly twenty-four per year.3?
This decline in quantity was married to a shift in quality: the press con-
ferences revealed less information and became almost ritualistic. FDR had
met the correspondents informally around his desk, but Truman made
press conferences more formal, moving them to a newly devoted press
room in the old State Department building. JFK chose a cavernous au-
ditorium for his conferences. And with the introduction of television
cameras in 1955, the conferences were no longer off the record. Direct
quotation of the president became the norm, and newspapers started
printing transcripts. Presidents therefore became more cautious and dis-
closed far less. Eisenhower was infamous for circuitous, rambling answers
that consumed time while revealing little. (One journalist quipped that if
you asked Ike the time, he would give you a history of clock making.)
Adding to the emptiness, large portions of the press conference were used
for presidential announcements and set statements, which limited the
amount of questions that could be asked in the allotted time.?

Handouts, public statements, and press briefings also became increas-
ingly strategic in the early Cold War. Publicity officers within the executive
agencies had remained the most important source for political reporting.
In 1951, Philip W. Porter of the Cleveland Plain Dealer grumbled that press
agents “are in the same category as women—they are often puzzling and
amazing, but we couldn’t get along without them.” By the early 1960s, the
PR staff of State and Defense alone had grown to some 773 persons. But
releases were increasingly crafted simply to maintain the official line.
During the Korean War, Truman issued a “gagging order” preventing offi-
cials from speaking on foreign policy issues without clearing them through
the Department of Defense. Such orders could appear commonsensical—
they were a way to handle the strategic imperatives of a Cold War that
never bubbled over into total war, and thus never led to the establish-
ment of an heir to the OWI. In the wake of the Cuban Missile Crisis, for
instance, JFK explained that there had been an obvious need to speak
with one voice and to manage the release of information because all
administrative disclosures were simultaneously messages to Moscow. The
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problem was that times of crisis never ended, and so many areas of the
nation’s life could be used to make statements to Moscow. In April 1961,
for instance, Robert McNamara told the Senate that investigations of the
expensive and controversial Zeus missile were publicizing weakness to
the Russians: “What we ought to be saying is that we have the most per-
fect anti-ICBM system the human mind can devise.”**

Although journalists continued to rely on such official channels as their
primary source for news, they increasingly sought out un(.:fﬁcia‘l channels
to get a clearer sense of political life than the handouts and briefings could
provide. Leaks and background briefings became the order of the day. It
is difficult to measure the rise of leaks, but one commentator in the 1940s
dated the first “background briefings” to two mectings in November 1942.
That date is suspiciously precise, but the statement shows that these brief-
ings were significant new developments, which became more common as
secrecy expanded. In 1948, Bruce Catton, who had been a PR officer
during World War I, declared that “our particular form of government
wouldn’t work” without such off-the-record disclosures.? The difference
between a “leak” and a “background briefing” was entirely political. Both
involved the off-the-record disclosure of theoretically confidential infor-
mation; a leak was simply what one called a background briefing when
one disapproved of it.

So although politicians regularly complained about “leaks,” and treated
them as anarchic and exceptional breaches in security, they were g uickly
«institutionalized,” as Douglass Cater observed in 1959: “Cloaked
news has become an institutional practice in the conduct of modern
government . . . part of the regular intercourse between government and
press.” Cater understood that leaks were used by politicians and govern-
ment officials for a host of reasons: to defuse hostile stories, to float trial
balloons, to wage interagency rivalry, to bring pressure to bear on allitlss
in diplomatic negotiation, to manipulate public opinion. And orhrfmls in
the Cold War were particularly skilled at using leaks to further rhcu'.own
purposes. During the Berlin crisis, plans for a massive defen.-;f: ‘hmldup
were leaked, both to create the impression of government activism and
to soften the reception for the smaller, but still substantial, increase that
was coming. In 1965, Murray Marder of the Washington Post was shown

a selection of classified diplomatic cables that seemed to support the LB]J
administration’s assertion that intervention in the Dominican Republic
was intended to save American lives. In all, as William S. White put it,
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“the leak or exclusive story is rarely an example of a reporter’s persis-
tence and skill”; leaks occurred because a government official wanted
to put the story out.3¢

Beyond their impact on any particular news item, the use of leaks trans-
formed the practice and culture of journalism. Journalists could not do
their work unless they cultivated official sources that would speak to
them informally. In the 1950s, journalists wined and dined officials, cul-
tivating interpersonal networks to facilitate access to news. The leading
journalists were networked with the most powerful and extensive
sources—as with the Alsop brothers’ lavish Georgetown dinner parties,
or their “Sunday Night Suppers” with Chip Bohlen and Frank Wisner, or
Drew Pearson’s carefully collected files of rumor and gossip. Journalists
and officials developed a mutually beneficial system of trust and reci-
procity. Only journalists who shared the politician’s assumptions would
receive the leaks, which reinforced the assumptions, which reinforced the
trust, which produced more leaks. The logic of the system was captured
in the most superficial of contexts—both correspondents and politicians
agreed that sexual indiscretions were not matters of public interest, and
the public remained ignorant of them.?’

But for all the clubby camaraderie, the partnership between the press
corps and the politicians was not an equal one. As David Broder of the
Washington Post later recalled, trust was a form of policing: “One of Ken-
nedy’s techniques for dealing with the press was to say things that were
so damn candid—to some about sexual things but even his political
comments—so that you knew if you printed it, you would be ending your
intimate relationship. ... It was a way of coopting us.” The journalist
always needed the politician more than the politician needed the jour-
nalist. As early as 1951, editor Oxie Reichler complained that journalists
were no longer selling “fresh brand new merchandise” but were “ac-
cepting more and more of the second hand stuff.” Reichler feared that
dependence on background briefings was “more serious than the closed
door form of censorship.” By 1963, Alan Barth believed that the press’s
greatest failure was “that out of respectable and patriotic motives” it had
become “an instrument and partner of the government. . . . Along with
newspaper compliance with official secrecy has gone a dangerous ten-
dency to let editorial criticism of the government stop, like politics, at the
water’s edge.”38

As a result, without formal censorship or any apparent violation of
the First Amendment, the flow of information in the polity was adjusted
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to state imperatives. Journalists sat on stories to aid the government, .as
when the New York Times kept the Argus atmospheric nuclear tests quiet
for six months at the request of the government, or when the Alsops kept
quiet what they knew about CIA interventions in Guatemala and Iran.
New York Times journalists were among those who knew about the se-
cret U2 flights for three years before Gary Powers was shot down over
Soviet airspace in 1960, but the paper kept the matter guiet. “We.exer—
cised a judgment,” Scotty Reston later explained, “that it was not in -the
national interest for us to print that fact. I still think that is a defensible
position.” The secrecy of the flights distorted foreign relaFions and do-
mestic politics. Republicans could not dispel Kenned‘y’s claims ‘tha.t there
was a missile gap, because the proof of American military superiority was
classified.* .

The press also sculpted stories to match government policy. Prepara}—
tions for the Bay of Pigs were well known—JFK’s press secretary called it
“the least covert military operation in history,” and Reston obse.rvec.i that
there were “literally hundreds, maybe thousands” of people in Mlal’l’lll who
knew about the plans. But key details were kept out of the papers in the
lead-up—New York Times editors deleted a reference to CIA 1nvolverner.1t
days before the invasion, and the Miami Herald and the N(?w' Republic
had earlier killed stories about preparations in Guatemalan training camps.
Far more important than such suppression was the casual app.rova?l the
papers gave to the invasion. Even after the invasion had come to its dismal
conclusion, the press criticized the implementation of the plan, not th.e
underlying questions of ethics or morality. Reflecting the topsy-turvy pri-
orities of midcentury journalism, one reporter even put the blame for the
fiasco on the administration’s failure to brief the press on the proper way
to spin the story: “I believe that if the US had displayed greater trust to-
wards the press and had frankly announced in a background brleﬁn.g ses-
sion that the Cuban operation was to be a commando-type mission
(which it was) and not a massive invasion, the defeat would not have been
interpreted as a humiliating fiasco for Washington.”* . '

The state’s ability to manipulate the flow of information to the public
without relying on formal censorship came to a head in the Vietnam War.
The American press had paid little attention to Vietnam throughout the
1950s. When it sent correspondents in the early 1960s, they were respon-
sible for crafting American public opinion about the country for the first
time. As American involvement in the conflict escalated under.]FK and
LBJ, this news was carefully managed. In Vietnam, military briefings to
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reporters downplayed casualties, while trusted journalists were taken on
helicopter tours to the most favorable fronts—one such program was
called Operation Maximum Candor. At home, careful releases of infor-
mation justified increasing involvement. Time and Life magazine were
given selectively leaked Pentagon cables to allow them to write up lurid
accounts of the Gulf of Tonkin incident; broader questions about U.S.
policy went unasked. The escalation of U.S. troops was deliberately re-
leased in a “piecemeal” fashion to mitigate the “crisis atmosphere” that
would result from a direct announcement. When U.S. troops began of-
fensive combat operations, General Taylor explained to Dean Rusk that
no public announcement should be made, but routine announcements of
such activity could be confirmed as they happened: “This low-key treat-
ment will not obviate [all] political and psychological problems . . . but
will allow us to handle them undramatically.” In a 1963 congressional in-
quiry into access to government information, James Reston observed
that “we are engaged in quite a war in Vietnam and this country hasn’t the
vaguest idea that it is in a war.” In May 1964, almost two-thirds of the
public still said they had given little to no thought to Vietnam. In the same
month, intensive bombing of Laos began under the cover of secrecy—it
would take five years to come to light.*!

Eventually the public would become far more interested in the war,
and as the antiwar movement mobilized, it began to fixate on the secrecy
and deceptions of the Johnson administration—what was soon dubbed
the “credibility gap.” Later, many would attribute the rise of this antiwar
movement to the press itself. In reality, press opposition to the war trailed
public opposition, and mapped much more closely onto the attitude of
official circles. The earliest journalists to criticize the war were a small
group of Saigon correspondents, such as David Halberstam and Neil
Sheehan. JFK was sufficiently frustrated by them that he tried, in vain, to
have the New York Times reassign Halberstam. But the Saigon correspon-
dents were mainly critical of the decision to rely on Diem and the South
Vietnamese army, not of the broader morality of U.S. involvement. As Neil
Sheehan put it, “We were just as interventionist-minded as Joe Alsop; we
didn’t share any basic differences with Robert McNamara. It was a ques-
tion of how do you win the war.” The Saigon correspondents believed the
war would be won with more direct U.S. involvement; they believed that
because their sources were military advisors who were dissatisfied with
the existing strategy. More broadly, too, the press reflected the range of
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opinions of those in power—when officials began to question the war, so
too did the press. Such a reliance on official sources was natural, explained
Peter Lisagor, Washington bureau chief of the Chicago Daily News, “be-
cause they were supposed to have the facts and you didn’t.” After leaving
the administration, Ted Sorenson reflected on the chasm separating the
information available to officials and the public. “In the White House,”
he recalled, “I felt sorry for those who had to make judgments on the basis
of daily newspapers. There’s a large difference between reading diplomatic
cables and intelligence reports and sitting in your living room reading the
papers. Now I’'m one of those guys sitting in his living room reading
the papers and I’'m even more acutely aware of the difference.”*> The
press and the public had been cut off from meaningful access to political
information.

Even before the controversy of Vietnam, this secrecy system was criticized.
In the 1950s and 1960s, the primary forum for antisecrecy politicking was
a Special Subcommittee on Government Information, known by the name
of its chairman, John Moss.** The Moss Committee was founded in 1955
to explore “the trend in the availability of government information.” Over
its eleven-year life, it conducted some twenty-four hearings and published
fifty-four volumes of reports and transcripts. The vast majority of t}.lese
hearings were intended to expose secrecy in the government to the light
of publicity—a strategy that encouraged government departments to
modify or clarify individual information policies. But the committee also
helped to promote legislation intended to deal with the problems of se-
crecy more holistically—particularly the 1966 FOIA.*

A particularly powerful lobby of scientists and industrialists used the
hearings of the Moss Committee to criticize the way secrecy had compart-
mentalized knowledge and thus hindered progress in national defense
research—these utilitarian arguments did much to undermine the legiti-
macy of widespread secrecy.*” The Moss Committee also worked closely
with the small group of editors and lawyers who served on a number of
committees devoted to accessing federal records, a group that became
known as the Freedom of Information (FOI) movement. In innumerable
speeches, articles, books, and letters to officials, men such as James Rus—
sell Wiggins of the Washington Post, Clark Mollenhoff of the Des Moines
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Register, James Pope of the Louisville Kentucky Journal, and Virgil M.
Newton of the Tampa Tribune both criticized the rise of secrecy and de-
veloped strategies to overcome it.*

The most important of the FOI movement’s many publications was
Harold Cross’s The People’s Right to Know, published in 1953. The
ASNE’s FOI committee commissioned Cross, former counsel for the New
York Herald Tribune, to undertake a broad survey of access to public in-
formation in 1950. He began by noting the simple absence of legal rights
to access information held by the federal government. “The dismaying,
bewildering fact,” Cross announced gloomily, “is that in the absence of a
general or a specific act of Congress—and such acts are not numerous—
there is no enforceable legal right in public or press to inspect any federal
non-judicial record.” Others in the FOI movement agreed that access to
information depended more “upon official grace than upon legal au-
thority.” “Every employee of the government can build his own little dam,”
James S. Pope complained, “but nobody is empowered to destroy them.”*’

Cross and his allies believed that the obvious solution to the problem
was to recognize a legal right to access information. “It is not enough
merely to recognize philosophically nor to pay lip service to the impor-
tant political justification for freedom of information,” Cross argued,
because “citizens of a self-governing society must have the legal right to
examine and investigate the conduct of its affairs.” Without that right,
Cross concluded, “we have but changed our kings.”*®

The problem was how to ground such a right of access to informa-
tion. It was unmentioned in the Constitution, little explored in political
philosophy, and far from recognized in jurisprudence. Indeed, the whole
idea of a “right to know” was a neologism that had emerged from the
effort to create global press freedom in the aftermath of World War II.
On January 23, 1945, the New York Times credited AP head Kent Cooper
with coming up with a “good new phrase for an old freedom” when he
spoke of the global right to know. Even Pope was forced to concede that
“freedom of information is a will-o’-the-wisp among basic liberties.”*’

So FOI advocates became inventive in their efforts to identify a long-
standing right to know. Some drew on slim threads of textual evidence
to suggest a First Amendment right to information, such as dicta in the
1936 Grosjean decision that stated that “it goes to the heart of the natural
right of the members of an organized society . . . to impart and acquire
information about their common interests.” Others referred to hints in
classical political philosophy, such as Madison’s oft-cited claim that a
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“popular government without popular information or the means to ac-
quire it is but a prologue to a farce, or a tragedy” and John Milton’s cry for
the “right to know, to utter and to argue freely.” “It was not by chance,”
Pope suggested, “that John Milton had put first the liberty to know.”s

But most claimed simply that the First Amendment itself implied the
right to know, and that the founders had taken this for granted. Lawyer
Wallace Parks argued that the founders were “focused on the then cur-
rent English struggle for a free press which was concerned principally with
licensing, taxing, and direct censorship”—and so “could not reasonably
have been expected” to discuss access to information explicitly. Pope
agreed, arguing that the drafters of the Bill of Rights were thinking of a
smaller government than that of the 1950s, and “had spelled out freedom
of the press while its twin, freedom of information, they had taken for
granted.” That was the only explanation, Pope believed, for neither the
right to speak nor the right to access information was “self-sufficient™—"if
government by and for the people requires the right to speak out and to
publish, it requires implicitly the right to know.”*!

In many ways, these intellectual moves were identical to earlier efforts to
modernize the First Amendment. But despite the formal similarity be-
tween their efforts and the arguments of John Dewey, Archibald MacLeish,
the Newspaper Guild, or Felix Frankfurter, the FOI advocates generally
believed that they were reestablishing the laissez-faire liberty of the First
Amendment, not transcending it. Although they spoke of a positive right
to information, they really wanted to roll back what they saw as the state’s
excessive interference in the marketplace of ideas. Classifying information,
after all, required state action. So while it was possible to construct the
right to information as a positive right, it was also possible to defend it as
a negative right that needed to be protected from state interference.** The
leading advocates of the right to know certainly saw matters this way, and
they were generally critical of any government action in the field of the
press. J. R. Wiggins, for instance, was opposed both to the NRA effort to
regulate the press and the Eastland Commission’s investigations of radical
journalists. Harold Cross, too, was critical of New Deal efforts to reform
the press.®* And FOI advocates made little use of the language of the AP
antitrust decision, in which the case for a First Amendment right to infor-
mation was stated most explicitly—for that decision encouraged state in-
tervention in newspaper eCOnomics.

So although Cross and his allies wanted recognition for a constitutional
right to know, their broader political commitments to a laissez-faire
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vision of press freedom left them isolated. They did not identify the right
to know with the other midcentury efforts to articulate a positive vision
of press freedom; instead, they thought of themselves as resuscitating a
long-dormant aspect of classical press freedom. As Cross put it in 1953,
“The issue of the right of the people to know, by means of access to offi-
cial information, as an essential part of those freedoms [of speech and
press] has emerged from its Rip Van Winkle era.” Thinking about the
problem in those terms, however, forced them to acknowledge that there
was little Supreme Court precedent on the issue. And there was little his-
torical evidence to support their gloss on the founders’ intent—the Con-
stitutional Convention had met in secret, as did the Senate in its first
years. So the case for a right to know had to be stated abstractly: a lack
of current jurisprudence “constitutes no bar to recognition” in the future;
“the language of the First Amendment was broad enough to embrace”
such a right.** Those arguments had some rhetorical power, but ulti-
mately the FOT advocates could not embed a right of access within First
Amendment jurisprudence.

Instead, their most significant efforts to counteract the rise of secrecy were
legislative. “The time is ripe,” Cross declared in 1953, “for an end to inef-
fectual sputtering about executive refusals of access to official records
and for Congress to begin exercising effectually its function to legislate
freedom of information for itself, the public, and the press.” In what would
prove to be the most influential sections of his book, Cross identified two
pieces of legislation in need of amendment: the hitherto obscure House-
keeping Statute of 1789, and the Administrative Procedure Act (APA) of
1946. After considerable effort, the FOI movement, working with the
Moss Committee, revised both pieces of law—the Housekeeping law in
1958, the APA by the first FOIA in 1966.%°

The trajectory of the Housckeeping amendment foreshadowed, in min-
iature, the fate of the FOI bill. The original 1789 statute gave the heads
of executive departments the authority to regulate the “custody, use and
preservation of the records, papers and property appertaining to it.” Cross
discovered that the statute, apparently intended to allow for the storage
and safekeeping of public records, was increasingly cited as statutory au-
thority to deny access to government records. FOI advocates believed it
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was the “root” and “fountainhead” of secrecy. “Our feelings about it,”
James Pope announced giddily in 1951, “are not unlike those of a doctor
who has been observing the ravages of some disease, and finally identifies
the germ.” Despite the opposition of executive agencies, congressional
allies of the FOI movement successfully passed a simple one-sentence
amendment to clarify that the statute did “not authorize withholding in-
formation from the public or limiting the availability of records to the
public.” But in August 1958, Eisenhower issued a signing statement reit-
erating that the bill did not alter the constitutional right of executive
privilege. FOI advocates soon admitted that the “bill has accomplished
precious little, if anything.” Government agencies made no changes to
their information policies. They simply stopped citing the housekeeping
statute as authority to withhold information and, following the logic of
Eisenhower’s signing statement, fell back on general claims of executive
privilege.*®

Efforts to amend the APA took longer, and had more lasting conse-
quences. The APA, intended to tame and standardize the proliferation of
executive agencies in the late New Deal, had a number of provisions
intended to improve transparency. But it had become clear that these
provisions were so riddled with exemptions that they facilitated secrecy
instead. The APA exempted agencies from publishing any information
related “solely to the internal management of an agency” or any informa-
tion concerning “any function of the U.S. requiring secrecy in the public
interest.” Although the APA required every matter of official record to be
made available, it exempted information “held confidential for good
cause” and guaranteed a right of access only to “persons properly and di-
rectly concerned” with the matter at hand. It was casy to find “good
cause” to keep a record secret and the exemption for records relating to
“internal management” appeared almost open-ended. In 1961, for in-
stance, the secretary of the navy ruled that telephone directories fell into
this category, and could thus be withheld from the public. And the APA
provided no remedy for the wrongful withholding of information from
citizens—no review process, no appeals process, and no sanctions for
official misconduct. Cross was not alone when he declared the public
information provisions of the APA to be an “abject failure.”*”

The FOI bill amended the APA in three important ways. First, it al-
lowed all citizens to request access to information, without a need to show
“standing.” Second, it allowed citizens to appeal to the courts if access to
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information was withheld, which provided an enforcement mechanism for
the public for the first time. And third, whereas the APA’s exemptions had
been broad, the FOIA created a general presumption of access with spe-
cific, and theoretically narrow, exemptions. Cross had originally argued
that the act should include only one exemption: material specifically ex-
empted by statute. The 1958 draft bill added to that exemptions for ma-
terial that was “required to be kept secret in the protection of the national
security” and any information that would invade personal privacy. By the
time the act was passed, there were nine exemptions to disclosure, in-
cluding exemptions for trade secrets, intra-agency or interagency memo-
randa, personnel files, investigatory files, information related to operating
and condition reports of financial institutions, and information about oil
findings.’® With each additional exemption, the bill deferred further to
the autonomy of government administrators.

Executive opposition to the bill made it easy to water down the lan-
guage of the exemptions. LBJ’s press secretary Bill Moyers later recalled
that LB]J “hated the very idea of the Freedom of Information Act.” In 19635,
it was reported that the president had told House leaders to “scrap” it.
Legislative advisors within the administration believed the proposed bill
to be an unconstitutional interference with executive branch discretion,
a violation of the separation of powers, and an imposition of severe
administrative burdens on the heads of the departments and agencies.
Agency heads complained that it substituted a “simple, self-executing
word formula” for their subtle judgments about what information it was
proper to disclose. In March 1964, when a version of the FOI bill passed
unanimously through his Senate subcommittee, Edward Long declared,
“We should not kid ourselves about the legislation’s prospects. There is
intense opposition to the bill from virtually every government agency in
Washington.”*

For years, that opposition was enough to ensure that the bill floun-
dered in Congress. But as the public mood began to fixate on the credi-
bility gap and turn against LB]’s secretive administration, pressure began
to mount for passage of the act. By February 1965, more than twenty-five
members of Congress, from both parties, were sponsoring FOI legislation.
Opposition to the bill was becoming politically problematic—Republicans,
including a thirty-three-year-old Donald Rumsfeld, began to criticize the
administration for its lack of transparency. At the end of 1965, Bill
Moyers advised the White House that opposing the bill was a “potential
time bomb.”¢0
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Members of the administration became increasingly inventive as they
sought to blunt the bill without putting themselves in what White House
counsel Lee C. White called “the awkward position of opposing freedom
of information.” The Justice Department tried to work with John Moss
to redraft the bill. But he would not concede to their changes, for they
were so antithetical to transparency that he thought it better to have no
bill at all. So the Justice Department made a different offer: Moss could
keep the bill as it was, and LB] would not veto it, but Justice would write
the House Report that explained the legislative intent behind the bill. Moss
agreed, and on June 21, the bill was quickly passed through Congress,
under rules that allowed no more than forty minutes of debate. Compared
with the earlier Senate report, the House report weakened the philosophy
of the bill and expanded the scope of its exemptions, making it more pal-
atable to the agencies—the National Labor Relations Board (NLRB), for
instance, declared that their opposition to the bill “subsided to some ex-
tent with the issuance of the House Report.” But relying on the report was
something of a long shot—as the Department of Defense pointed out,
“some of the interpretations by the House Committee find little support
in the plain language of the act.” So the Department of Defense suggested
attaching a signing statement to clarify the limits of the act, as did a
number of other agencies. On July 1, LB] was informed that although the
agencies “have been concerned about this bill for years,” they “have come
around to the view that they can live with it. The agencies are hoping that
your signing statement, together with the House Report, will guide the
interpretation of the statutory language.”®!

As the bill sat awaiting the president’s signature, FOI advocates also
hoped for a politically significant signing statement, and urged LBJ to hold
a public signing ceremony. Moss argued that if LB] made an “affirmative”
speech on freedom of information, it would help to counter the credibility
gap. But such entreaties fell on deaf ears.> LB] signed the bill without
ceremony on July 4, the last day before a pocket veto would have kicked
in, and his short signing statement, as the agencies had hoped, focused
less on access to information than on the exemptions in the bill. Although
the opening and closing paragraphs of the statement included some pab-
ulum about “the people’s right to know,” the bulk of the statement reiter-
ated the instances in which information could not be disclosed: “as long
as threats to peace exist, there must be military secrets”; citizens need to
be able to confide in their government without fear of being identi-

»,

fied; personnel files must be “protected from disclosure”; “officials within
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government must be able to communicate with one another fully and
frankly without publicity.” Crucially, LB] also affirmed his constitutional
right to exercise executive privilege: “This bill in no way impairs the
president’s power under our constitution to provide for confidentiality
when the national interest so requires.” In fact, LB] seems to have re-
written the statement himself to further emphasize the need for secrecy.
Whereas an early Department of Justice draft of the speech declared that
“democracy works best when the people know what their government is
doing,” LBJ’s final version declared only that “democracy works best
when the people have all the information that the security of the nation
permits.”%3

The final act was, at best, a dubious achievement. The meaning and
scope of the nine exemptions was unclear. Frank Wozencraft, head of the
Office of Legal Counsel, thought their language so “inartistic” that “it is
very difficult to tell what some of them mean.” Given the long-standing
hostility of the agencies to the bill, it was inevitable that enforcing the act
would require further political struggle, and multiple trips to the court-
room.® When it came to the foundational question of access to national
security information, the act already conceded the central issue by ex-
empting information “specifically required by Executive Order to be kept
secret in the interest of the national defense or foreign policy.” Such an
exemption had been uncontroversial. “None of us,” Pope had declared
in 1957, “wants security information—genuine security information—
revealed.” But the exemption opened a potentially large loophole that
extended well beyond “genuine security information” and could cover
anything that an administration believed to be in the interests of its for-
eign policy. On only one previous occasion, in 1950’s McCarran Act
amendment to the Espionage Act, had Congress acknowledged the au-
thority of the president to issue classification orders.®> But that had come
before the creation of the modern classification regime. In 1966, in its
Freedom of Information Act, Congress did not challenge the legitimacy
of the classification system, but acknowledged it.

And on a more foundational level, the act established no general right
of access to information. It was a specific piece of legislation, one that cre-
ated a new mechanism to release prescribed sorts of information from
executive agencies. It didn’t cover Congress. And it was subject to the
whims of future administrations. During JFK’s presidency, Assistant Sec-
retary of Defense Arthur Sylvester had told Pierre Salinger that “the citi-
zen’s desire to know and be informed is legitimate, but not a constitutional
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right superior to the security of the United States.”¢¢ After FOIA, there
was still no constitutional right to know that could be pitted against the
executive right to protect national security.

Seen in isolation, the passage of the nation’s first FOI law seems like an
unprecedented breakthrough for transparency. In reality, it was a weak
ameliorative to unprecedented levels of secrecy. What is truly significant
about FOIA is the fact that American citizens felt they needed such a law
for the first time. For the rise of secrecy had been a defining feature of
America’s Cold War order. Cold War fears of subversion heightened
the demand for information security; anticommunist demands for access
to executive documents helped legitimize the growth of executive privi-
lege; the desire to secure the nation’s secrets produced the excesses of
McCarthyism; and the press corps became incorporated in the milita-
ristic consensus of Cold War Washington. It was no accident that the
Cold War and the culture of secrecy bloomed together.

But the relatively late development of America’s secrecy regime should
also be seen as a crucial moment in a broader historical transformation.
As First Amendment rights grew in stature, government censorship shifted
its logic, and began to focus on the regulation of information, not publi-
cation; on the regulation of secrets, not speech. By the late 1960s, Amer-
ican press freedom was marked by deep paradox. A formally free press
faced new challenges in accessing basic political information. The drying
up of official channels of information had heightened press dependency
on unofficial networks of leaks, gossip, and rumor. And a press denied
guaranteed access to political news had drawn ever closer to power. “One
sometimes has the despairing feeling,” journalist Karl Meyer confessed,
“that no country has more freedom of the press and uses it less.”®” And
then, in 1968, Richard Nixon ascended to the White House.
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If the Pentagon Papers and Watergate affairs were victories for the rights
of the press over the state, then, they were delimited and ambivalent vic-
tF)ries. In both cases, the press had exercised its right to publish informa-
tion that was hostile to the interests of the Nixon administration. In both
cases, that meant that the public’s right to know about the secret affairs
of the state had been protected in practice. But the publication of the Pen-
tag’on Papers and the details of the Watergate scandal depended on leaks
of information from government employees, and in neither affair were
there any guarantees that such leaks were legal, let alone legally protected.
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In the Pentagon Papers case, Ellsberg had gone free, but only because the
entire matter had been thrown out of court. And in the Watergate affair, the
Supreme Court had explicitly recognized the rights of the executive to
keep information secret. The press’s much-hallowed role in publicizing
the excesses of the Nixon administration rested on the existence of gov-
ernment employees willing to supply the press with otherwise secret in-
formation. And while the press emerged from the scandals of the early
1970s with a clearly protected right to publish state secrets, there was no
such constitutional protection for the sources that provided those secrets
to the press.

In the aftermath of the Nixon administration, this uneasy situation
would be embraced as a positive contribution to press freedom. Consti-
tutional scholar Alexander Bickel, who had represented the New York
Times in the Pentagon Papers case, made the most explicit case for the
desirability of this state of affairs. Bickel argued that democracies had
competing interests in both secrecy and transparency. A democracy could
not simply prioritize either the state’s right to police secrecy or the press’s
right to publish government information: “If we should let the govern-
ment censor as well as withhold, that would be too much dangerous
power, and too much privacy. If we should allow the government neither
to censor nor withhold, that would provide for too little privacy of
decision-making and too much power in the press and in Congress.” So
Bickel proposed a balancing act: the state had a right to withhold secrets
and the press had a right to publish whatever information it could get hold
of. It was a procedural resolution to a normative problem—-Bickel called
it the “game theory of the First Amendment.” In hoping that the rough-
and-tumble of democratic politics would produce positive outcomes that
abstract theorizing could not, Bickel legitimized the theory of classifica-
tion that had emerged after World War II. And he bid final farewell to the
theory of press responsibility that had been midwife to the new order of
national security censorship: “The presumptive duty of the press is to pub-
lish, not to guard security or to be concerned with the morals of its sources.”
“Those responsibilities,” he concluded, “rest chiefly elsewhere”; the “chief
responsibility of the press . . . is to play its role in the contest.”*

In the 1970s and 1980s, this distinction found repeated expression in
law. Courts upheld the constitutionality of nondisclosure agreements that
prevented present and former state employees from releasing information
that they learned through their employment. In 1980, for instance, the
Supreme Court found that a former CIA operative had no right to publish
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information about his former activities; he first had to submit even
unclassified material to the CIA for clearance. In 1985, Samuel Loring
Morison, a naval intelligence analyst, leaked information about Soviet
naval power to Jane’s Fighting Ships, and became the first leaker to serve
jail time under the Espionage Act. The Fourth Circuit Court of Appeals
explicitly dismissed the claim that Morison had a First Amendment right
to leak the material, and the Supreme Court declined to hear an appeal
of the matter.*¢

If leakers had few First Amendment rights, newspapers continued to
have a well-protected right to publish information however it was ob-
tained. In a unanimous decision in 1978, the Supreme Court upheld the
rights of a Virginia paper to publish confidential information from a
hearing into judicial misconduct. Although the court conceded that there
was a public interest in such confidential hearings, it argued that one could
not protect such an interest by interfering with First Amendment rights.
Rather, the harm from disclosure could “be eliminated through careful
internal procedures to protect the confidentiality of Commission proceed-
ings.” The same distinction found expression in the 1982 Intelligence Iden-
tities Protection Act, which prohibited government employees from re-
vealing the names of covert intelligence agents but was drafted to ensure
that reporters would be protected from prosecution.*’

In the abstract, this balancing test made some sense. The law sees an
interest in secrecy and security and an interest in disclosure and debate,
and it appears to balance them. But in reality, the balancing act is weighted
in favor of the government right to secrecy. Although the rights of the
press and the rights of the state are treated as autonomous rights, the press
cannot publish information it has not been able to pry from the state. The
rights of the state to secure information are prior to the rights of the press
to publish, so the press’s right to publish secret information is entirely de-
pendent on an action that the state is regulating. Given the sprawl of the
classification regime and the illegality of disclosing classified information,
the press is often dependent on individual employees to break the law to
provide the public with information. The threat of jail time plus the rup-
turing of professional and cultural norms and the loss of security clear-
ances and employment are powerful disincentives militating against any
decision to blow the whistle on state misconduct.*®

Because all leaks were issued in the shadow of such retribution, the
majority of leaks were made with at least the tacit blessing of the ad-
ministration. Leaks certainly blossomed in the 1970s and 1980s—by the
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mid-1980s, according to one study, 42 percent of federal policy-making
officials had leaked information to reporters. But they tended to come
from the top of the administration, and the leaks primarily served as a
tool for the conduct of administrative politics by other means. Even if in-
stitutional and partisan politicking therefore meant that some otherwise
secret information was reaching the public, relying on leaks underpro-
tected the public right to information in several ways. To protect the
leaker, the use of anonymous sources became common. One 1974 study
found that 54 percent of stories in the Washington Post and New York
Times used at least one anonymous source. That made it very difficult for
the reader to parse the accuracy of the information, let alone to assess the
motives of the leaker (and it was still possible to selectively leak for self-
interested reasons). As journalists continued to rely on anonymous leaks
to conduct their trade—Max Frankel called leaked secrets the “coin” of
the journalistic realm—they continued to depend on their sources for in-
formation, undermining the likelihood of aggressive watchdog journalism.
And in some bureaucracies, and on some issues, consensus was sufficiently
strong to preclude any leaks of information. The FBI's COINTELPRO
program, which illegally monitored and intimidated the civil rights and
antiwar movements over a period of decades, came to light only when a
group of antiwar activists broke into an FBI office in Media, Pennsylvania,
and stole internal FBI documents (even this extreme action was only suf-
ficient to uncover the name of the operation; it took several years in court
before FOIA requests unearthed the details and scope of the FBI’s activity).
In the context of ongoing overclassification, in short, it seemed inade-
quate to rely on leaks to inform the public.*?

But after Nixon, there was little effort to create a more secure public
right to access information. There was no foundational reform of the clas-
sification system, even though the Pentagon Papers affair had revealed
that too much information was being classified: Nixon’s secretary of de-
fense believed that 98 percent of the papers did not need to be classified,
and all could see that the nation did not collapse when the papers were
released. Between 1972 and 1975, there were seventeen congressional
hearings on a number of bills that bore titles such as the “Free Flow of
information Act.” But these were limited laws that would have done
nothing to reform the foundations of the secrecy regime. They simply
sought to exempt reporters from being forced to name their sources in
criminal trials. Their advocates, including Alexander Bickel, argued that
by protecting the anonymity of leakers such a * reporter’s privilege” would
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encourage a greater flow of information to the public. But it created no
new rights of access and did nothing to lessen the sanctions on leaking; it
just impeded the government’s ability to prosecute leakers. In any case,
the law was never passed, and in 1974 a divided Supreme Court ruled
that the First Amendment implied no such privilege. Over the coming de-
cades, the Justice Department’s internal guidelines tightly restricted the
actual issuing of subpoenas to journalists, while lawyers for the newspaper
industry were able to massage the ambiguities of the Supreme Court de-
cision to convince a number of lower courts that a privilege did exist. But
they were building on shaky precedent.’® And when whistle-blowing pro-
tections were passed in the 1970s and 1980s to help encourage employee
disclosure of government illegality or impropriety, they exempted the na-
tional security and intelligence agencies, and provided little protection to
those disclosing classified information.’’

The only area of meaningful post-Watergate reform was the revision of
the FOIA in 1974. Implementation of the 1966 act had revealed a number
of problems. Ralph Nader thought FOIA was being “undercut by a riptide
of agency ingenuity”; a congressional committee agreed that it had “been
hindered by five years of foot-dragging by the federal bureaucracy.” Agen-
cies had considerable discretion to delay their response to requests, partic-
ularly when denials were challenged in court—it took, on average, 167 days
for a FOIA case to come to resolution. The agencies could charge prohibi-
tive finding fees and dismiss requests they considered to be imprecise.
They relied heavily on the statutory exemptions to disclosure, and the
courts were deferential to such claims if the material was classified. In
1974, the Supreme Court ruled that such deference was required.’

The process frustrated researchers. When one requestor, Harrison Well-
ford, tried to access reports on pesticides filed with the Department of
Agriculture, he was at first denied because he had not identified them
clearly enough. Upon asking for indexes to help him identify the reports, he
was denied this request because the indexes were interagency memoranda
and thus exempt from disclosure. Wellford took the case to court, where,
two years later, he won access to the reports. But then the department
announced that it would cost $91,840 to remove confidential informa-
tion from the reports and prepare them for public release. “At that point,”
Wellford recalled, “we decided to try to find other means to get the infor-
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mation.” Such problems made the law next to useless for reporters working
to deadline. A 1971 survey of 123 AP managing editors found that only
16 had used the law or even threatened to do so. FOIA was more valu-
able to corporations and private law firms, who could afford the costs
and time delays if it allowed them to access commercially valuable infor-
mation such as investigatory processes, or the details of successful con-
tract bids.>?

In early 1973, bills to reform FOIA were introduced in both the Senate
and the House. Despite unanimous agency opposition to the bills during
hearings, both were reported favorably out of committee and went to con-
ference for final drafting. The bills, in slightly different ways, made a
number of changes to remedy the problems with FOIA: they established
hard time limits within which agencies had to respond to FOIA requests,
they allowed federal courts to award court and attorney costs to prevailing
plaintiffs, they tightened the exemption on investigatory files, and they pre-
vented agencies from withholding whole documents if they contained
one piece of exempt information under a new principle that “reasonably
segregable portions” of documents had to be disclosed once the exempt
sections were deleted. Both bills also explicitly authorized judicial review
of classification decisions to overturn the Supreme Court interpretation
of the law. The Senate bill even tried to put teeth into FOIA by allowing
the court to order the suspension of any federal official who had improp-
erly withheld information.>*

As the conference committee hammered out a compromise bill, Presi-
dent Ford sent it a letter expressing his concern that the new bill imposed
unreasonable requirements on the agencies, that the proposed penalty for
employees was too harsh, and that the law undermined the classification
system. To calm the president, and ward off a potential veto, some changes
were made to the final bill. Most significantly, the potential sanction of
suspension was abandoned, replaced with a watered-down provision
that if the court believed the employee had acted “arbitrarily or capri-
ciously” in withholding documents, it could order the Civil Service Com-
mission to determine whether disciplinary action was warranted. And
although the final language of the new national security exemption did
make clear that courts had authority to review the act of classification,
the conference report instructed future courts to “accord substantial
weight” to agency representations about the need to keep classified in-
formation secret. Ford tried to veto even this watered-down bill. But
it was not a propitious moment for a president to oppose a freedom of
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information law. Nixon had stepped down as the conference committee
was in session, and Ford’s veto came a little over a month after his con-
troversial pardon of the former president. In November, both the House
and the Senate voted to override the veto, and the FOIA was amended.>®

The new FOIA was an improvement over its predecessor. After it went
into effect in early 1975, FOIA requests quadrupled, and individuals began
to have greater success accessing information. The ACLU, the AP, and the
National Security Archive have been dogged in their use of the law. And
whereas administrators had once been generally opposed to disclosure, a
new generation of government employees came up in a climate more hos-
pitable to transparency. In 1980, a number of FOIA personnel formed
the American Society of Access Professionals (going by the clever acronym
of ASAP) that worked to forge a culture of disclosure across agencies and
between the government and FOIA requestors.*®

But problems remained. Delays were common, rendering FOIA less
than helpful for reporters on deadline. While FOIA became an important
tool for patient researchers, historians, and investigative journalists, it re-
mained unwieldy. It was difficult to pry information loose from many
agencies, and many a long-awaited document arrived heavily redacted,
having fallen under one of the exemptions. By the early 2000s, only 6 per-
cent of FOIA requests came from the media; 61 percent came from
commercial interests. More fundamentally, FOIA remained a specific and
delimited statute, subject to the expansion and contraction of classifica-
tion with changing administrations. In 1994, the Clinton administration
unilaterally declared that the National Security Council was not an
agency, but a part of the presidency, and therefore immune from FOIA
requests. One of FOIA’s exemptions, moreover, applied to all material
that was declared secret in another statute—in essence, the exemption
could expand, accordion like, to cover more and more material. In 1984,
the CIA Information Act exempted CIA operational files from FOIA; by
2003, the Department of Justice was citing 140 statutes as specific au-
thority to withhold records under the exemption.’” And courts remained
deferential to state secrecy when asked to adjudicate on FOIA requests.
By 1985, the Supreme Court had ruled in favor of disclosure in only two
of the nineteen FOIA cases that had come before it. Agencies had devel-
oped two powerful new arguments to justify withholding information:
they claimed that some material was so secret that even acknowledging
its existence would harm national security, and they argued that even
harmless pieces of information could be pieced together to form a mo-
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saic picture that would aid enemies of the nation. As judges were asked
to engage in speculation about potentially unknowable dangers, they de-
ferred to claims of secrecy.’

More broadly, the response to the excesses of the Nixon administra-
tion did not produce new rights to access information. The mid-1970s did
see a brief flurry of jurisprudential and intellectual activity centered on
the meaning of the press clause. In November 1974, Supreme Court jus-
tice Potter Stewart gave a famous address at the Yale Law School in which
he argued that the existence of the press clause had to imply that the in-
stitutional press possessed greater First Amendment rights than the speech
rights that were held by the general public. Superficially, Stewart’s argu-
ments seemed to suggest that he was the intellectual heir to Lippmann and
Dewey, and that he was attempting to outline a positive notion of press
freedom to complement the negative right to free speech. But in reality,
Stewart was arguing that the press clause guaranteed the institutional press
even greater autonomy from the state than the speech clause. He argued
that the press could not be regulated like any other industry, that it could
not be censored, that it should be protected from warrants and subpoenas.
In 1973, Stewart had gone so far as to argue that an antidiscrimination
statute that banned gender-specific job ads violated the First Amendment.
(Stewart was part of a four-judge minority that nearly carried the day on
this issue.) Stewart, in other words, continued to conceptualize press
freedom in classical terms. He thought that guaranteeing a positive right
to information would involve the state in the news-gathering process, and
he joined majority decisions in the mid-1970s that found that the First
Amendment did not grant the press a special right of access to prisons. In
the 1970s, press freedom meant protection from government interference.
Such protection was unprecedented, and the Supreme Court increasingly
meant that the First Amendment guaranteed absolute autonomy, and
nothing less than that, to all speakers, including the press. But the Supreme
Court was also increasingly adamant that press freedom meant nothing
more than the right to free speech.’’

The era did produce real gains for freedom of expression. In 1964, a unan-
imous Supreme Court radically expanded First Amendment protections
against libel claims. The particulars of the case emerged from the civil
rights struggle—Alabama had brought libel claims against the New York
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