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INTRODUCTION AND SUMMARY OF ARGUMENT 

The Household dividend rights plan (the "Plan") alters 

and abridges the fundamental stockholders' rights (1) to free alien­

ation of their shares, (2) to buy shares in an open market, and (3) 

to engage in proxy contests. 

1. 

The full exercise of these rights is I 

essential to the effective operation of the only mechanisms which 

can effect changes in corporate control without management's con­

sent — tender offers and proxy contests. It is only through the 

ability to change corporate control that stockholders can maintain a 

check on inefficient management and have access to the substantial 

premiums paid in takeovers. 

2. The_ severity of the Plan's impact is uncontested. Not 

only did the plaintiffs' witnesses so testify, but much of the most 

telling testimony on the practical damages the Plan inflicts on 

stockholders' rights came from the very witnesses Household tendered 

to defend it. 

3. The Plan is illegal because it deprives stockholders 

"without [their] consent" of rights which "might be of significant 

economic consequence." Joseph E. Seagram & Sons, Inc. v. Conoco, 

Inc. (below pp.20-28). The rights dividend was "sham" because the 

Household board misused devices, authorized by law for purposes of 

corporate finance, solely to alter and abridge Household's stock­

holders' fundamental property rights. Telvest, Inc. v. Olson (below 

pp.28-36). As a result, the Plan must be declared null and void. 

4. Notwithstanding the admittedly severe impact on stock­

holder rights and the sham use of financing devices for the sole 

purpose of altering control relationships within Household, the 
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defendants say that the Plan should be sustained because it was 

adopted in the exercise of business judgment. But: 

(a) The business judgment rule is not an independent 

source of power and does not supply authority to deprive stockhold­

ers of substantial rights. Zapata Corp. v. Maldonado (below pp.36-

37). 

(b) The business judgment rule applies only to exer­

cises of "managerial prerogatives" relating to the business and 

affairs of the corporation and does not apply to actions taken to 

make structural changes in the relationships between the stockhold­

ers and the board. Aronson v. Lewis; Zapata Corp. v. Maldonado; 

DGCL § 141 (below pp.36-37). 

(c) By the Plan the directors wrested corporate 

power from the hands of stockholders and, thus, even if its adoption 

were legally authorized. Household would bear the burden to estab­

lish that the Plan is fair and reasonable to the stockholders. Nor-
« 

lin Corp. v. Rooney, Pace, Inc. (below p.46); Good v. Texaco, Inc. 

The Plan, under the "careful scrutiny" test ap-(below pp.45-46). 

plied in Thompson v. Enstar Corp. (below pp.44-45), is neither fair 

nor reasonable to the Household stockholders because it deprives J 
them of valuable rights. 

A board's "good faith" belief that it is better 

able than stockholders to judge the adequacy of a tender offer does 

not grant it the power to deprive stockholders of their long-

recognized right to decide such questions for themselves. 

Inc. v. The Seagram Co. Ltd.; Norlin Corp. v. Rooney, Pace, Inc. 

(d) 
/ 

Conoco 

(below p.38). 
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(e) No business judgment precedent validates the 

far-reaching deterrent effects the Plan admittedly will have on all 

unidentified future transactions directed to changes of control. 

Each of the precedents relied on by Household dealt with an exercise 

of managerial power (i) required by and responding to a specific 

takeover attempt and (ii) involving a corporate act of independent 

economic substance. 

(f) The Plan, in material and central respects, has 

effects which the board did not understand and did not intend. The 

Plan has enormous and intentional complexities and was incompletely 

and inaccurately presented to the board. 

approve a measure adopted by a board in reliance on erroneous and 

incomplete information simply because the board listened to the 

advice of experts. 

A court of equity will not 

No board of a Delaware corporation has heretofore 
. 

been permitted to transfer to itself power to control the corpora­

tion' s ultimate destiny without consent of the stockholders. 

Plan is illegal and must be voided. 

The 

« 

II. THE IMPACT OF THE PLAN ON 
FUNDAMENTAL RIGHTS OF STOCKHOLDERS 

The Stockholder Rights 
Involved Are Valuable 

& m 

No rights are more important to stockholders than the 

right to free alienability of their shares, the right to buy shares 

in an open market and the right to join with other stockholders in 

These rights their own economic self-interest to change management. 

are essential to stockholder participation in the only two mecha­
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nisms which either act as a check on inefficient management or which 

can effect changes in corporate control without management's consent 

Equally important, they provide 

stockholders the opportunity to receive the significant economic 

benefits attendant to changes in corporate control. 

The right to sell shares in a tender offer has enormous 

economic value for stockholders and is a valuable incident of stock 

— a tender offer or proxy contest. 

The plaintiffs' expert and documentary evidence estab­

lished the value of the right and the defendants, having furnished 

, ownership. 

no contrary evidence, have conceded the point. Professor Jensen 

described the right as "the right to transfer control of corporate 

resources by participating in a tender offer that has not received 

prior approval of the Household board." (Jensen IV 133)* He fur­

ther testified; • 

One of them is [T]his right has two components of value, 
the value of the premiums that are generally paid in take­
overs, and the second is the value of the external control 
process as reflected in the increased efficiency of the 
corporation, and that being reflected in the value of the 
shares. 

(Jensen IV 135) Jensen's opinion is confirmed by defendants' docu­

ments and unimpeachable public sources such as the Securities and 

Exchange Commission ("SEC"). The Goldman Sachs study of tender 

offer premiums (DX 12) shows that the average premium paid to target 

« 

Trial testimony will be cited by the witness last name fol­
lowed by the volume number and a page number. For example, 

." Trial exhibits will be cited by either "PX 

•k 

"Higgins VII 
_" or "DX " depending on whether the exhibit was introduced 
by plaintiffs or defendants. Deposition testimony will be 
cited by the deponent's last name followed by the word "Dep." 
and the page number. For example, "Clark Dep. ." 
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company shareholders in 79 completed unsolicited tender offers was 

78.8% over the pre-tender market. (PX 329, 331; Jensen IV 142) 

This June the Office of the Chief Economist of the SEC published a 

study of 148 tender offers made between 1981 and 1983 which estab­

lished that average premiums for any-and-all tender offers had been 

63.4%, blended premiums for two-tier offers had been 55.1% and 

blended premiums for pure partial offers had been 31.3%.* (PX 333; 

Jensen IV 161-58) Tender offers represent 

billions and billions of dollars in increased wealth that 
is being granted to target firm shareholders through this 
process of the takeover market. . . . 

(Jensen IV 166) 

The second component of value identified by Jensen — that 

access to the takeover market provides stockholders with important 

"external controls" over their investment — also stands unchal­

lenged. Tender offers provide an incentive for boards and manage­

ments to perform well because it is through a tender offer that 

alternative management teams compete for the right to manage the 

corporation. (Jensen IV 173-78) Defendants' expert Troubh con­

firmed Jensen's view: 

Any-and-all offers refer to offers for 100% of the stock not 
already owned by the offeror. Partial offers refer to offers 
for only a portion of the stock, ordinarily enough (with the 
stock otherwise owned by the purchaser, if any) to give the 
purchaser the ability to exercise control. 

A two-tier offer is a tender offer in which the offeror an­
nounces a tender offer for control to be followed by a second-
step merger which will, upon completion, provide the offeror 
with 100% ownership. Stockholders usually receive debt or 
equity securities in the second-step merger unless DGCL § 262 
gives them an appraisal remedy that they exercise and thus 
receive cash. A two-tier offer is "front end loaded" if the 
consideration offered in the tender offer is greater than that 
which is to follow in the merger. 

* 
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I think tender offers are probably generally a pretty good 
thing. I think that they permit sometimes more efficient 
managers to take control of assets which they might other­
wise not be permitted to do. 

(Troubh VIII 105) 

The right of stockholders to buy shares without restric-

First, it is a necessary corollary of tion is equally valuable, 

free alienability — if the right to accumulate shares without re­

striction did not exist, then the right to sell shares freely in 

circumstances where a control premium could be realized without 

management's consent would be illusory, 

shares permits stockholders to protect the value of their investment 

by accumulating sufficient shares so that singly or witn others they 

can exercise an effective voice in opposition to incumbent manage-

Second, the freedom to buy 

ment. 

The right to vote, and to organize stockholders for the 

purpose of voting, are essential to the effective operation of the 

proxy fight internal control mechanism -- and thus are basic to the 

stockholder's protection of his investment, 

former Chairman of the Securities and Exchange Commission, has em-

. 

Manuel F. Cohen, the 

phasized that an essential element 

in a healthy system of corporate government ... [is] a 
method by which corporate managers may be required to 
account for the results of their stewardship. 

Aranow & Einhorn, Proxy Contests for Corporate Control (Columbia 

A proxy contest provides 

(Jensen IV 177-

A stockholder's right to choose the managers of his corporation 

is inherent in his ownership of stock and is fundamental to the 

University Press 1968) (2d Ed.) (p. xiii). 

a check on management comparable to a tender offer. 

78) 

concept of corporate democracy. 
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How The Plan Materially Alters Stockholder Rights B. 

The Rights Plan substantially restricts the right of free 

alienation of shares, the right to buy shares in an open market and 

the right effectively to vote shares and to organize the voting of 

shares in furtherance of the economic interest of stockholders. 

Defendants' witnesses confirmed the testimony of plaintiffs' experts 

that the Plan radically weakens the stockholder's role in corporate 

change of control mechanisms. 

1. The Impact On Tender Offers 

(a) The Plan Makes Two-Tier Offers 
Economically Impossible 

Defendants' witnesses established that no prudent offeror 

will make a hostile two-tier tender offer for Household stock. 

Whitehead said the plan "absolutely stops" two-tier offers, 

head VI 57) 

to state that only an irrational person would use the traditional 

(White-

Higgins, the principal defense expert, went so far as 

structure of a two-tier tender offer for Household in which cash was 

offered for 60 percent of Household's stock and stock was offered 

Higgins said such an offer would never be 

done because it would cause massive dilution to the offeror's stock. 

for the other 40 percent. 

see also Higgins VII 152-53) (Higgins VII 140-41; 

The effective elimination of two-tier offers causes severe 

prejudice to Household's stockholders, 

quent means of acquisition (Higgins VII 138-39) and defendants' 

witnesses testified they frequently provide significant economic 

Tower testified that, as a member of the 

Two-tier offers are a fre-

benefits to stockholders. 

board of Marathon Oil Co., he considered the two-tier, highly front 

1 7 
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the otteedther 40 percent. 
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of iMaXmthbfe ration Coh, ohe o he the otwo—;ties^h^iftolyO ier, highly front 

7 



$80 value of notes in end loaded offer — $125 cash in first step. 

second step — by U.S. Steel to be fair to Marathon's stockholders. 

(Tower X 75-80)* Higgins' firm, Salomon Brothers, and Whitehead's 

firm, Goldman Sachs, have each opined that front end loaded offers 

(Higgins VII 143-44; PX 348 at are fair to a target's stockholders. 

A now classic example of such a two-tier offer 12-13 and App.. Ill) 

was Du Font's offer for Conoco in which the consideration was $95 

cash in the first step and $80 in securities in the second step. 

(PX 345 at 1, 33) 

received a "significant premium" from this front end loaded offer. 

The evidence furnished by both sides as to the 

Higgins conceded that the Conoco stockholders 

(Higgins VII 141-42) 

financial benefits from two-tier offers is confirmed by the SEC's 

study of all tender offers made during 1981-1983, which revealed an 

average 55.1% blended premium for two-tier offers. (PX 333) There 

is no contrary evidence in the record. 

Two-tier offers are not only beneficial to target stock-
i 

holders, but are made because there are legitimate business reasons 

for them. (Higgins VII 139) An acquiror may wish to issue stock to 

the target's stockholders to avoid increasing the debt on its own 

balance sheet. (Id.) A stockholder may benefit because the second-

Notwithstanding that certain U.S. Steel stockholders did not 
participate in the first step, the Marathon board, along with 
its investment banker. First Boston Corporation, strongly 
recommended the merger since they viewed the two steps as a 
"unitary transaction" which, taken together, gave a substan­
tial premium to stockholders. (Tower X 79-80) Tower's testi­
mony directly impeached his counsel's assertions as to the 
inherent unfairness of front end loaded offers. (V 146-47) 

* 

8 

vp 
$80 vfilneteid: notes in Aadd^adfeSs^ffer -- $125 cash in fiept step. 
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feerffedrato a fefecgkltd^dsdsDickholders. 143-44; PX 348 at 

iJNiapgmd App.. Ill) Aonowl^^ssieocaffiiicdropli^ sificlsuch awtwbitotexEfirftfer 
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irfT'ei'&ge 55.1% fxnemium for ta&betaer offers. (PX 333) There 
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i 
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jbraiipiretrvium to stockholders. )(Tower X 79-80) Tesrter-s testi-
nlffin^ctliyenTtfi^aciT^sieached his esaasfeidr® aaassdxtttes as to the 
mnliarEMisamfairness 6fo]ff1ront §ndd^da(dfefeic^.fers. ](¥6-14?B)-47) 

* 

8 



(Id.)* Household, of course, acquired 

(Moran II 

step merger may be tax-free. 

company, Wallace Murray, in a two-tier offer. plaintiffs 

104) 

A Hostile Any-And-All Offer 
For Household Stock Is Impractical 

(b) 

The defendants claim the Plan encourages cash offers for 

100 percent of Household's stock — so called any-and-all offers. 

(Clark VI 78, 171; PX 203 at 7) In fact, the Plan imposes unaccept­

able financial risks on an offeror seeking to acquire 100% of House­

hold's stock by means of an any-and-all offer, unless the offer is 

conditioned on the tender of a high minimum percentage of shares and 

Rights. However, any-and-all offers with high minimum conditions 

are, in Higgins' words, "self-defeating" (Higgins VII 185) and thus 

effectively unworkable. 

Tender offers for multi-billion dollar companies like 

(Higgins Household inevitably are followed by a second-step merger. 

One hundred percent ownership eliminates 

potential minority stockholder conflicts, gives access to target 

company cash flow to help repay debt incurred in the takeover and 

VII 159-60, 195, 216-17) 

permits both companies' assets to be employed in the most efficient 

Higgins could not re-(Higgins VII 153; Troubh VIII 130) 

call any transaction in excess of $1 billion where the offeror did 

manner. 

(Higgins VII not follow its tender offer with a second-step merger. 

159-60, 195, 216-17) 

Of course, the stockholder can sell the debt or equity securi­
ties he receives in the second-step because such securities 
are salable. 

* 

(Moran II 103) 

9 

stepemei^er may baxt&ae^xee. (Id. ) * Hfiusehold, of eo^se^d acquired 

plaintiffs' Hsfejba^^iw^^cdnMurray, in awfewtii4]i«rffeSf.er. ^Horan II 

104) 

(b) JSoHbit^l^^Arfy^fcSd-iAI'Efef fer 
gQWs^a^lfij^l^ggcgmpsa^fejpimbtical 

The defendants feUaim the Plan saeburages cash S^fers for 

l)0©cp®tcent of Hbastehold's stock -- SQliQdl«K4/-saiyl-aH3d.-a)rfeajffers. 

Inclfaclthe tjhterPlan mrapiosept-unaccept-XCim-,k VI 78, mi;  PX 303 at 7) 

risks an an sffteinagr isss^cfcjiujrfeolifi^udif-e 100% of House-

a^^a^s stock byaft^al'ife aarf an ai6§-®and-all offer, tih4ess the offer is 

gQn6,4^:ioned on the tinker of a taigtowirji^tuiiErfteageenfage of ahdres and 

Rights. H0We^a<4^aJa]ny>^Md«aifltbffer3 with higfariimUriaOTuidtdjffiniiditions 

age, in HiSg^lns,,s^c&Tfe^e&fe4ljf!:defeating" XEig3ga.5i)s VXI 185) fehdsthus 

afifecfciivfel.y unworkable. 

offers ®aitmu)ii]ii-iiiriLlion dodi^arrissrala^iELes like 

i3ieEvjft>diil>yesire followed bysaccsttitcaTtfepBti^rgraarrger. (Higgins 

195>- 216-17) Oaeohasa4l«d^^f^rcent eil/niarahti^s eliminates 

potentU^l^imiqrkjninil-t^rstookhbtitie^r g±Jx^lB£Etsgsgives access tar^atget 

company flow feolj&elp ^elpfey debt incurred in thteedimfeeoawsd: and 

^efetaits both asmptoites'beassets to be employed in itnhetmoSSicei^Ticient 

manner. XEIg^3vs TMMibliSS; Troubh 130) H'igirins could net re-

eajitss^afcactamaraction $nc©Ksess of l$llbiclrlion ibhereftfceDiofferor did 

l5otlf*ssllow tfesd^ender ®f1£lerawith a mecgndj-step merger. VII 

lS9r50; 6 ^H5), 216-17) 

Of tbarsteqcItitoeLC ÎDcktooIder can febild^tote debt equEt^ii^ciBfiicuri-
ties hecei^^dves in the second-step beeause sacihritemHrities 
aEfbalaidable. ^®oi(^ II 103) 
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The Rights, however, add so much cost to the second-step 

If, as is not merger that they make any-and-all offers unworkable, 

uncommon, 10 percent of the shares and Rights remained outstanding 

after the first-step tender offer (Higgins VII 190-91), an offeror 

would have to pay an additional $600 million to acquire 100 percent 

of Household's stock. If 80 percent of the Rights are tendered and 

h there is a second-step involving 20 percent of the Rights, 

quisition .will cost $1.2 billion more than originally intended. 

(Troubh VIII 55-57; PX 183 at 1) 

the ac-

Troubh concluded that no rational 
•' 

offeror would be willing to accept that amount of dilution. 

Abbott and Greenberg confirmed Troubh's view. 

Thus, because the possible dilution in 

(Troubh 

(Abbott VIII 57-58)* 

III 91-94; Greenberg IV 75) i 

a second-step merger is so great, no prudent company could be ex­

pected to make a tender offer for 100 percent of Household stock 

without conditioning the offer on the tender of a very high percent­

age of Household's Rights. 

Such a high minimum hostile tender offer has never been 

It would fail. The defendants done before -- and with good reason. 

experts conceded the point and their testimony was confirmed by the 

plaintiffs' experts. Higgins was especially blunt about high mini­

mum offers: "[y]ou would be advised not to do it because it would be 

self-defeating." (Higgins VII 185) 

The further suggestion in the minutes that the offeror would 
compensate for the dilution by reducing the premium offered on 
the first step (PX 203 at 9) was even too far-fetched for 
defendants' experts. After plaintiffs' experts demonstrated 
the impossibility of such an offer succeeding (Greenberg IV 
74-75; Abbott III 80-87; Jensen IV 180-92, V 49-52) because of 
the gross disparity between the consideration offered in the 
two steps, no defense witness was heard to challenge this 
testimony. 

• 
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Arbitrageurs would not participate in such an offer. 

Household's expert conceded that arbitrageurs, like Alan Greenberg, 

hold the key to the success of a tender offer. (Wilcox IX 91) They 

buy shares in the open market after a tender offer is announced in 

the hope that they can sell the shares to the offeror at a slightly 

higher price. (Greenberg IV 65-68) If the offer succeeds, the 

arbitrageur profits; if the offer fails and the stock price recedes 

to its original level, arbitrageurs.take a "bath." (Greenberg IV 

68) Thus, an arbitrageur will not buy if the tender offer's chance 

of success is slim. Higgins' testimony on this point is unequivo-

i 

cal: 

Q. High minimums are self-defeating? 
• 

A. Are weak tenders generally. . . . 
The reason is when you make a tender offer, one of the 
most important elements for the shareholders to consider 
when they decide whether or not they are either going to 
tender their shares or they are going to go out in the 
marketplace and buy shares is the confidence they have 
that they are going to get the money that's represented by 
the tender offer. And it's somewhat circular logic, but 
we advise clients all the time, and they say well, you 
know, I really want — I don't want 50 percent. I want 70 
or 80 percent. So I'm going to have a minimum of 70 to 80 
percent in the tender. We say great. Let's accept that 
as a premise, and then allow us to contribute our experi­
ence, and that is if you have that minimum, you will cre­
ate more uncertainty in the minds of shareholders about 
whether or not you would get it. You will get less shares 
than you will if you have no minimum, or a very, very low 
minimum. Our experience has, you know, proven that to be 
the case. 

Q. They don't succeed, isn't that true, with a high mini-
mum? 

A. They are not made. 

(Higgins VII 185-87, emphasis supplied) 

Other witnesses agreed with Higgins' concession about high 

Greenberg, whom Wilcox conceded is one of the minimum offers. 

11 
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eoa •' iwiilt^ftyoa ou y'^ocsŝ ifljaT or t|iveg;v,:i°>ia^i "• low 
ate more uncax3piyia'KCeC•eaa5b minas o* s^%ranifmefbtobout 
whether or nor you would get it. You will get less shares 
than you will if you have no minimum, or a very, very low 
minimum. Our experience has, you know, proven that to be 

don't succeed, isn't true, a mini-

are eiteer going to 
out of 

They don't succeed, isn't that true, with a high mini-Q-
• • are not 

Vll 185-87,'empeasis supplied) 
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11 



shrewdest traders and arbitrageurs on Wall Street (Wilcox IX 91), 

testified that such an offer was "totally hopeless" based on his 

twenty years experience. (Greenberg IV 73) 

There are reasons besides the reaction of the arbitrage 

community that offers conditioned on tender of a high minimum per­

centage of shares will fail. Greenberg testified: "A certain num­

ber of shareholders are out of the country. A certain number of 

shareholders have lost their certificate. A certain number of 

i 

shareholders wouldn't tender to anybody for any price. They think 

they can get more." (Greenberg IV 73-74) Abbott agreed and stated, 

in addition, that certain stockholders would try to preserve ap­

praisal rights. (Abbott III 79) 

The amount of stock held by directors, officers and bene­

fit plans is also "extremely relevant" in determining the likelihood 

that an offer conditioned on a high minimum number of shares would 

be successful. (Higgins VII 198) Wilcox testified that "in general 

employees would not vote against management" (Wilcox IX 95) and 

experience has shown employee loyalty with respect to tender offers 

that management is opposing.* (Wilcox IX 93-94) In Household's 

directors and pension funds is an case the stock held by officers. 

additional factor why a high minimum in a hostile offer is beyond 

Household directors and officers control 2.3 percent attainment. 

Wilcox testified that when the employee benefit plans provide 
for pass-through tendering, the employees tend to tender in 
accordance with management's wishes. (Wilcox IX 93-94) Sig­
nificantly, the day the board was told an offer with a high 
minimum condition could work, the board passed a resolution 
requiring pass-through tendering. (PX 203 at 6) 

* 
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and the employee benefit plan controls an additional 4.6 percent. 

In addition, defendant director Rauch testified that he, his 

"friends" and his clients control in the aggregate approximately 

PX 41 at 3; Wilcox IX 93; (PX 5 at 12; 7.5% of the Household stock. 

Rauch Dep. 39-40) 

Given all these factors, it is not surprising that hostile 

i offers with high minimum conditions have never been done. Higgins, 

the head of Salomon Brothers' mergers and acquisitions department. 

a tender offer with a minimum condition of 80 or 90 could not recall 

percent, much less 95 percent. (Higgins VII 184-85) Wilcox, who 

rendered services on approximately 250 tender offers (Wilcox IX 15), 

could not remember one in which he recommended anything approaching 

such a condition. (Wilcox IX 92)* 

Higgins conceded in his testimony that most potential 

offerors would be deterred by the Rights Plan from making a 95 per-

According 

to this defense expert, there is a "tremendous downside risk" for a 

potential acquiror to even launch such an offer. 

Reputations and millions of dollars spent preparing an offer are at 

(Higgins VII 62, 124-25, 129, 183) cent minimum offer. 

(Higgins VII 190) 

Jensen also testified that a tender offer for Household at $45 
per share conditioned upon the tender of 95 percent of the 
shares and Rights, would lead a rational investor holding less 
than 5 percent of the stock not to tender but to await the 
enormously higher price available from the second step merger. 
As a result the offer would fail. (Jensen IV 180-92 and V 49­
52) Professor Bradley and Abbott and Greenberg concurred with 
Jensen's analysis that an offer conditioned on tender of 95 
percent of the Rights and shares could never succeed because 
it would be back end loaded. (Bradley V 98-105; Abbott III 
80-88; Greenberg IV 73-74) Higgins' testimony to the contrary 
(Higgins VII 56-59) was unpersuasive. 

* 
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Mhd tdiplta^eLdqaa^fti^nefit plan aontrols an AddijteaBtnatb .4. 6 percent. 

$riditiiiidrt/ion, defendant Sairffihctor Rauch tlesltified that he, his 

and'his clients crontttolagigrelglaieaggpegatraa-teplproxiraately 

(PX 5 at 12; PX 41 At, 3i; WlliSOX 93; 7.5% ttfe  ttimididiKpidhetdclstock. 

Rauch D&pl0)39-40) 

Sl̂ eth^Lel actors, it mat not tebarprising that hostile 

®f®ers with toighmrainirauitLtcLoimditions hawarrtffiueax been done, 

the fo&aafeixffncSHlomon firo^hBarsa'ndneaog^msiiriidnacit^iiitaillidmrta department, 

Higgins, 
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pierfcieh^s much less ^Srpertiient. 3^11 184-85) Wlidcox, who 
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COUld not cemember one in Which he sagbhunrgndqi^)i3craj±idhqq approaching 
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p§rtia®tRxi^hti±ie Rights ahdrQhacrHricfcan£i^me\iecesdcta:®sali^3Because 
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stake. (Higgins VII 130) Nonetheless, Higgins claimed that he 

"might" recommend a 95 percent minimum because maybe "something will 

happen ... I don't know exactly what" and that, in any event, his 

client could always pull out of the offer. (Higgins VII 187-90) 

The offer is "self-defeating" because arbitrageurs will 

recognize that the offer's extreme condition will cause it to fail 

leaving them with a substantial loss on their shares. Even if one 

were to accept Higgins' view that some potential offeror might be 

willing to attempt the "minefield" (Higgins VII 60) of the Rights 

Plan, that provides no legal comfort to defendants. As is demon­

strated infra at pp. 20 to 24, evidence of elimination of all hos­

tile offerors is not necessary to prove the Plan invalid. 

Because, as has been shown, market forces will not permit 

a tender offer by itself to evade the dilutive effects of the Rights 

They 

posit the making of an any-and-all tender offer in conjunction with 

If the solicitation 

Plan, defendants were driven to create an additional approach. 

a consent solicitation to replace the board. 

a new board could then redeem the Rights before the were successful. 

offeror purchased the tendered shares.* 

However, the testimony points to only one conclusion --

Greenberg called 

the consent solicitation process a "totally unrealistic" means of 

this is an impractical and unworkable alternative. 

In fact, this suggested course of action is precluded by the 
terms of the Rights Agreement. Once the offeror has the right 
to acquire 20% or more of Household's shares, the Rights be­
come non-redeemable. A tender offer is a contract, arrange­
ment or understanding pursuant to whose terms an offeror has 
the right to acquire the shares. (PX 204; Troubh VIII 50) 
See Lowenschuss v. Kane, 520 F.2d 255, 264-67 (2d Cir. 1975). 

• 
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theseotisent poddediation process at^tath^lly maa-BaldStic" means of 

In flact,staaxlggejsited course aftacitibsi pj^cprsteBaded btjiethe 
tirms of BhghSdgi^is^fipndement. ©hee the bfferor has t&fhright 
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obtaining control. (Greenberg IV 77) Higgins testified that the 

consent procedure would be equivalent to "eight balls in the air at 

one time": 

Could it be done? I would 
The consent procedure 

as I understand it. 

it has never happened. Well, 
have to talk with counsel myself, 
itself is pretty complicated, 
know whether it could be done. 

I don't 
I think it would be eight 

I think it is much more 
I don't know, sir. 

balls in the air at one time, 
likely that he would just — well. 

Against this background of testimony, Household's (Higgins VII 224) 

failure to ask its proxy expert, Wilcox, his opinion of the consent 

procedure demonstrates that it, too, had concluded the procedure was 

a non-starter. In the end, the defendants were unable to identify 

any practical way around the Plan. 

The Plan Effectively Bars Ownership 
Of 20 Percent Of Household 
Shares By An Individual Or Group 

Before Household's board issued the Rights, Household 

stockholders — like stockholders of any other United States public­

ly-held company* — could freely purchase as many Household shares as 

their financial resources permitted. 

seeking to acquire Household or to exercise signifi­

cant influence but retain the potential for a control premium on the 

sale of the company, would effectively be precluded from acquiring 

20 percent or more of Household's shares. 

Because of the Plan, a ratio­

nal investor. . 

Clark made this plain in his testimony: 

* The only exceptions are companies in regulated industries 
where federal and state law may prohibit ownership in excess 
of designated percentages of the company's stock and companies 
whose stockholders have consented to such a restriction. 
DGCL § 202(b). 

See 
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lSlnaPclal wfe:f.0llurc:̂ s ources permitted. S^w thewPlanf .le Plan, ratlo-o-

iiniveftori Wor, tow acHUlfe> Hi0u:f.eLh!0^djousehold (S0 iexerclfe?^1^n^firifi-

1SflueRce.wteftt: Jretain: etain potentlal J;for. aJci0ntro1? trol pPe thQm on the 

of? thSmcompan:y^mjW0^,d ]effe3tlv?liy mly be from?acquiring 

20 fi^mcent or mehold's shares. 
made this plain p;: air;, ; testimony: • 

I don't 

onlyof^cept^o^ft ar^? c0mpaeie^ es in 1@dustrie3s industries 
ffidefa1 mand]^.tais? lawm may ?afohl^t ?^nfrshlPm1e mship in excess 
dfSignateld^ ges the mft0!mp:a:ny^^asijSt^ckt a©d ^d^^wesnies 
stockhoxD)FRSI JhaVf? s have to mSUCLH; r:f:st^1Ctlonim striction. See § 
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Now, you will agree with me, won't you, that however 
irrational it is for anyone to acquire 20 percent, 
that this most important feature of the plan [the 
power of redemption] utterly disappears once the 
rights are triggerred by a 20-percent acquisition? 

Q-

I will agree with you that if you have an irrational 
person who is willing to put $400 million into a situ­
ation that he would deem to be harmful to him and 
other shareholders 
would suggest to you that -- I would agree with you it 
is a possibility, but I would very strongly suggest to 
you the probability is zero. 

A. 

yes, it could happen. But I 

* •k -k 

[Y]ou are bringing up a hypothetical that I suggest 
doesn't even fit on the scale of probability. 

Whitehead adopted Clark's view that a 20 percent 

Household stock acquisition, which thereby made the Rights non-

redeemable, would indeed be harmful to the interest of all stock-

(Clark VI 215-16) 

"I believe that if the rights were to become non-redeemable holders: 

that would be harmful to the interests of the stockholders." today. 

(Whitehead VI 55) 

The harm which both Clark and Whitehead acknowledged is 

once the Rights become non-redeemable, thus making irre-obvious: 

trievable the massive dilution attendant to the Rights, Household 

i 
stockholders will be denied the substantial economic benefits of a 

100 percent acquisition of their company. Higgins testified that 

"no one is going to come after this company on a hostile basis once 

those rights become non-redeemable." (Higgins VII 145) Non-

redemption of the Rights would as well seriously restrict House­

hold' s ability to effect a negotiated transaction, including a 

"White Knight" transaction (PX 183 at 3), since the dilutive effects 

of the Rights will apply with equal devastation to such an offeror. 

> 
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NdWj ^jaewiililtlTag®9e wwitli rpey, wtim'it you, that however 
irrational it is Sopoa&ytoneactpida&qtfijre 20 percent, 
that this ffi©itrtstipbrtant Mature of phenplan [the 
pfiwer of redemption] ditairji^BxfeLsappears thee the 
gtghtei^gt^rJtaji^^^red by a SOgpBTitehinAcquisition? 

I with Jfbatthat yfuyb^v^i^ire an irrational 
p^sfca who is filing to put $&lDOimillion tinteotia- situ-
ibsbn that heuMuld deeh^to be harlaiSalartob him and 
other shareholders 
wogtjdsSuggest ^©uyou that w»uJid Mjit&e with ybu it 
g s p as|)iiisfeiLt£&iliutioQltfou<ltyv&ry>riBgti$or$gi]westigtrest to 
pbQ  l i ty  i s  zero.  

Q .  

A. 

yes, it bop^dnhappen. But I 

* * * 

45^ (^Jafige-rigtijgging up a h^pbthetical that I suggest 
doesn't even fit on fehalscale pfo^atoiikbti^lity. 

XC12tfc3c-3^D 215-16) WH^feii^afai^jdo^ted-eC^libfetsaviev that a ^©rp&rtent 

SfeQSfeh^^J^tidci^nacafiisilslbtion, which ithdrefciy; n&it&tttheioMghts non~ 
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holders; Bfif thfhtights ^ere to beaomedasnieirteleemable 

today, «hatdv^iI]^iltfiliaim'fiiJbet6nthBe3.1n±erests tiJffe thteositioacMKrisd^i-s . " 

YHhiitehead VI 55) 

E&emh^in^lwhaajJto both SidrSthilrKh^iaiifeeiiffiifflicilad^Hdwledged is 

fchee the Eaghrt® become hba^rradteiain^biisr/e-thus making irre-obvious: 
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hold' sbib i U j t ^ o  - t e f  ̂ ^ f t e © t  n « g n f e g o t . 2 ( a i . t t e c f e r f c 3 ® x t s i a x n t i d j i ! p l i i i j d ! i ] l i g d a n g  a  

KWhgbte" KlnaajifcS^'ctiufansaction gLtSJB )^t s3.):pesince dliiiiutii-deita&feastfefects 

OBetRegSltights W{ii®lyay&pWy ewqUsH. equal aevaisttiataLron to such an o f f e r o r .  
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In view of this concession as to the Plan's practical 

impact on 20 percent investments. Household relegated itself to the 

curious, short-lived defense that an investor would not acquire 20 

percent of the stock of Household even if there were no Rights. 

Once again, Higgins could offer Household no comfort: 

Q. Have you ever heard of somebody coming in off the 
street . . . and making a $350-million stock acquisition 
[20% of Household] in a major public company? 

A. Yes. 

* * 

Have they ever done it in a company that had a rights Q-
plan? 

A. No. I am sorry. I didn't know that you qualified it 
by companies that had rights plans. 

' (Higgins VII 222-23) 

For the same reasons that Clark believed no rational in­

vestor would purchase 20 percent,* no prudent company would make a 

partial tender offer, especially at a control premium, and give up 

for ten years — because of the massive dilutive effects of the 

Higgins admitted Rights -- the ability to acquire 100% of Household, 

that no partial offer had ever been made for a company the size of 

Household, and characterized such an offer as "totally theoretical." 

(Higgins VII 159-60, 195-96, 216-17) Greenberg said of the partial 

"Nobody is going to do offer, wait ten years to merge, alternative: 

that, or pay a premium and do that." (Greenberg IV 76) 

Clark characterized such a possibility as "improbable to the 
nth degree." (Clark VI 219) 

* 
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In view blfii^his ssnt@ssion as to eiianMan's practical 

$fflpact on 20 peyesfartieittm^estments, irteEfed^atedtlbfeself to the 

§ti®-Sbnij,v^(Jicsfetf-el^eiflhdfefense that an wnui^tracrt would not SSquire 20 

percent feSetfefeocsltock OCugfetesfeliold e-fen if feherenweBdeghte .Rights. 

©gafena^iigf^iilElggins cSfi^d offer Hou®<eshbiidl:no comfort: 

Q. Have you ever h^ard of somebody coming in ib]fi€ the 
street . . . matiiramkan%3^-$iBi30--iroiJliiotikstock acquisition 
[20% SfuHelac&feSLbld] inmajiMjjaLi^^3ubti3(Dapo<Di5fgany? 

A. Yes. 

Q. Hlav? they ever done it ancam^m^aliiiatthat hadig^lraghts 
plan? 

A. No. I amrs^rry. Eidmdh'Itnckaaow that gaal!ij&M.dfied it 
bympajap^iit^ssitthat hi^htrl^atean^ilans. 

XKl<^fe£3m 222-23) 

Fbe seerEGBCffffiaitofe that Biir&vfeilrioeved no rational in­

vests rpmxxirilai purchase 20 perpendt^itt noonipaKle^tuddmpany would sake a 

]bac<ftdalo33e3KieBS3!3Ef£e.E,Ll^spteca.ally at a pcartrhmTi, paminjgdnrp and give up 

fair ten years -- because of inkesmassive dffQ(tlis',eofeffects of the 

Rights feke titeiiiiiiiitty attquaarquifi-%% 100% HfuSelucstcSvsld. HdJiggtbsd admitted 

that no pfifiataHaob^eeir lic®(4never been ifiadeafor a simpa®^ the size of 

aodsoJiHsdatjtearidedhstiabtaiirized such an offer as thodiadll^cilhjefbretical." 

(Higgins VII i59-6CE),-3^95-96, 216-17) Sse^nibferg said of pketjsai-tial 

a^fter, wait Jear^ears itoorgier9®^t^drt3Siiivffitive: iMobody is djoidg to do 
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Proxy Fights Are Restricted, 
Inhibited And Made More 
Expensive By The Rights 

3. 

Contrary to the assurances given at the August 14 House­

hold board meeting, the Plan "restricts, inhibits [and] makes more 

expensive" proxy contests. (PX 203 at 8) By imposing an unaccept­

able economic penalty if a person, entity or group acquires 20 per­

cent of Household's stock, the Rights significantly inhibit and 

restrict potential insurgents in waging a fair contest. 

Household now concedes that the Plan was intended to cre­

ate a barrier to an insurgent group's efforts to mount an effective 

In their pre-trial memorandum, defendants make the proxy contest. 

following remarkable concession: 

there is no merit to plaintiffs' contention that the 
Rights Plan supposedly deters proxy fights because if a 
"group" owning more than 20% of Household shares conducts 
a proxy contest, the Rights become exercisable and non-
redeemable. The short answer to this contention is that 
the Board could reasonably conclude that it is precisely a 
"group" formed for the purpose of taking control of House­
hold in a coercive transaction that might be so "de­
terred," and that is one of the objectives of the Plan. 
(Defendants' Pre-Trial Memorandum at 51) (emphasis sup-
plied) 

. 

The only defense offered by Household for its restriction 

on stockholders' proxy contest rights was the claim that some proxy 

contests are won by stockholders owning less than 20 percent. This 

is a classic non sequitur. The proof offered by Household's own 

witnesses demonstrated that insurgents owning more than 20 percent 

had a better chance of winning than if their holdings were less than 

an obvious fact in any case. Each of these witnesses 

conceded that it is a "truism" that the more shares insurgents own 

» 

that amount 
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(Wilcox IX 72; Troubh the better are their chances in a contest. 

VIII 115; Higgins VII 171-72) 

Household also introduced an exhibit (DX 39) that purport­

ed to demonstrate that the 20 percent limitation on ownership does 

not inhibit proxy fights. In fact, the exhibit demonstrates the 

First, it demonstrates that a substantial number of exact opposite. 

proxy fights are waged in which the dissidents hold in excess of 20 

about 22 percent of the proxy fights between January 1, 

1981 and September 28, 1984 were waged by dissidents holding more 

Second, the exhibit demonstrates that 

percent: 

than 20 percent of the stock, 

dissic'ents fare substantially better when they have more than 20 

after he looked more closely at his In this case, Wilcox, percent. 

chart, conceded the point: 

And based on the fact that your study shows that man­
agement wins 35 percent when dissidents have less than 
20 percent and management wins only about 18 or 17 
percent when dissidents have more than 20 percent, you 
draw the conclusion that the dissidents owning more 
stock makes no difference to the outcome of the con­
test? 

I don't think I ever said it didn't make any differ­
ence . 

Q-

A. 
4 

1 

(Wilcox IX 90) 

There are other reasons why the 20 percent limitation 

inhibits proxy contests, 

proxy contests, note that one method by which insurgents tradition­

ally deal with the need for large stockholdings is by forming a 

"By so doing, important stockholders or 

their representatives can be brought into the group." 

Einhorn, Proxy Contests for Corporate Control, at 17. 

that 

Aranow & Einhorn, in their seminal work on 

stockholders committee. 

Aranow & 

They explain 
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In this connection, one of the most effective, and some­
times dramatic, means of increasing the insurgents' 
strength is to buy a large block of stock from someone 
formerly aligned with the management. The purchase of 
stock on which the management relies is equivalent to 
purchasing twice as many shares from uncommitted stock­
holders . ( 

In the case of Household, however, the Plan creates an Id. at 21. 

artificial 20 percent ceiling on stockholder group's purchases. 

one management response to a proxy contest may be to issue Moreover, 

a large block of shares into friendly hands, thus diluting the vot­

ing strength of the insurgent. (Higgins VII 52) If the insurgents 

are free to buy shares without limitation, they can minimize the 

dilution and therefore the negative impact of management's actions. 

The larger the number of shares held by the insurgents to begin 

with, particularly if more than 20 percent, the more difficult it 

will be for management to successfully use this "friendly issuance" 

i 

(Wilcox IX 73-74) device to dilute them. 

The Rights impose a critical inhibition on proxy contests. 

The defendants advanced proxy contests as an effective alternative 

means to tender offers to replace the board of Household. (PX 203 

at 8) Certain directors stressed at their depositions that the lack 

of inhibition on such contests was an important factor in their 

decisions to adopt the Plan. (Clark Dep. 91-92; Hendry Dep. 58-59, 

51-62) One Household defense expert, Mr. Troubh, testified that he 

did not believe that a board "should be permitted to prevent the 

forming of groups." (Troubh VIII 123) The Plan seriously impacts 

stockholder rights by materially restricting and inhibiting the 

I 

4 

I 

formation of an effective group. 
•A 
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THE RIGHTS PLAN IMPERMISSIBLY RESTRICTS 
THE RIGHT TO FREE ALIENATION OF 
STOCK AND TO FAIR CORPORATE SUFFRAGE 

III. 

The Right To Free Alienation Of Stock 

The Rights Plan impermissibly interferes with stockholder 

rights to alienate their shares as guaranteed by the common law and 

Such interfer-

A. 

implemented by Sections 159 and 202(b) of the DGCL. 

Household's witnesses conceded that ence has been more than proven. 

Household's ex-the Plan eliminates all hostile two-tier offers. 

perts also established that the Plan presents a virtually insur­

mountable barrier to a hostile bidder seeking 100 percent of House-

The testimo-hold even through an any-and-all hostile tender offer, 

ny makes it evident as well that the Rights Plan is a major deter­

rent to a purchaser of Household shares accumulating more than 20 

percent; indeed. Household's Chairman testified it would be irratio-

These effects are unique and unprecedented, 

vious board of a Delaware corporation has been permitted unilateral­

ly to so limit ownership of its shares, circumscribe so severely an 

economically significant market for its shares or to penalize all 

stockholders if a given level of ownership is exceeded. 

Shares of Delaware corporations are personal property. 

Delaware courts have long recognized that "an important 

No pre-nal to do so. 

DGCL § 159. 

incident of the ownership of property is its transferability. . . 

Tracey v. Franklin, Del. Supr. 67 A.2d 56, 58 (1949). 

the issue was whether restraints on alienation voluntarily entered 

Id. at 59 

At common law 4 

into by shareholders were against public policy. 

the Delaware Gen-t With the amendment of DGCL Section 202, 

eral Assembly validated certain kinds of restraints on alienation of 
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I 

stock but retained the common law requirement that any such re­

straint must be consented to by the owner of each share so re­

strained. DGCL § 202(b): 

No restriction so imposed shall be binding with respect to 
securities issued prior to the adoption of the restriction 
unless the holders of the securities are parties to an 
agreement or voted in favor of the restriction. 

In the leading case interpreting § 202(b), Joseph E. Sea­

gram & Sons, Inc. v. Conoco, Inc., 519 F. Supp. 506 (D. Del. 1981), 

Chief Judge Latchum held that a by-law which limited ownership of 

Conoco's shares by "aliens" to 20 percent constituted an unlawful 

The by-law would have eliminated Seagram 

The court 

restriction on alienation. 

as one of three competing tender offerors for Conoco. 

held that by so restricting the class of purchasers, Conoco's board 

"the had interfered with free alienation of Conoco shares and thus. 

actual exercise of ownership rights vested in the sharehold-

ti Id. at 513. er. i 

The court further found that such a restriction need not 

Rather Judge be an absolute bar on all transfers to be illegal. 

Latchum struck down the Conoco by-law because it 

would produce the incongruous result of allowing the Board 
of Directors unilaterally to impose stock transfer re­
strictions, which might be of significant economic conse­
quence, on existing shares without the consent of the 
corporation's shareholders. 

Id. (emphasis added) The court found these to be 

restrictions which could involve serious limitations on 
the free alienation of stock and could severely circum­
scribe an existing shareholder's market for selling Conoco 
stock [which 1 would be imposed without the consent of the 
shareholder. 

Id. (emphasis added) 
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The Plan imposes restrictions on alienation which go far 

beyond the restrictions invalidated in Seagram. Only alien buyers 

were restricted by the Conoco by-laws. The Household Plan is con­

ceded by Household's witnesses to eliminate all hostile two-tier 

witness-offerors and is aimed at and, according to the defendants 

es, presents an extraordinary barrier against all twenty percent 

These conceded restric-investors and hostile any-and-all offerors. 

tions alone "involve serious limitations on the free alienation of 

stock" and have been proved without contest to be "of significant 

economic consequence" to the Household stockholders. ' 

The First Circuit recently followed Seagra.i in San Fran-

Real Estate Investment Trust of Amer-

The defendant's board adopted a 

cisco Real Estate Investors v. 

ica, 701 F.2d 1000 (1st Cir. 1983). 

by-law which penalized ownership exceeding 9.8% of the trust's 

The penalty for exceed-shares by any one holder or his affiliates. 

dividend and distribution rights ing the limit was loss of voting. 

for, and possible redemption of, any shares held in excess of 9.8%. 

The ostensible reason for the by-law was the fear that concentrated 

share ownership could cost the trust its REIT tax benefits and thus 

harm all stockholders. 

The First Circuit rejected the argument that such a re­

striction was necessary to protect tax status, noting that there was 

a provision in the trust's declaration (the equivalent of a corpo­

rate charter) which dealt with that problem by permitting redemption 

(DGCL 

§ 151(b) similarly permits such a redemption provision, to the ex-

of shares to the extent necessary to protect tax status. 
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The First Circuit releeted the argunu First rejected the argument that 
striction was necessary to .protect tax^status, noting that there was necessary to protect status, that was 
a provision in,the trust's declaration (the equivalent of a corpo-provision the equivalent a 
rate charter) whicirdealt with /that problem by ̂ permitting redemption charter) dealt that • by permitting 
of, shares to the, extent necessary to protect tax, status. (DGCL shares to extent necessary protect tax status. 

ent that such a re-a re-

to the ex-§  i s K b )  spermits Psuchra ts such a r^p4^oIviaion,pf0PihC tea 
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ik.;."—'1* 

franchise or membership, but tent necessary to protect a license, 

only if consented to by the stockholders.) 

The First Circuit in enjoining the by-law stated that the 

assertions that in some instances Massachusetts law per­
mits restrictions on transfer and that "a discouragement 
to some few hypothetical buyers" poses no conflict with 
Section 4.2 [of the trust declaration]* ring hollow to us, 
as does [the] attempt to distinguish Joseph E. Seagram & 
Sons v. Conoco, Inc., 519 F. Supp. 506 (D. Del. 1981). 

San Francisco Real Estate Investors v. Real Estate Investment Trust 

of America, 701 F.2d at 1005 (emphasis added; footnote omitted). 
i 

The court's opinion in San Francisco makes a fundamental point which 

applies here with equal force — the elimination of a class of poten­

tial buyers, whether identified or only hypothetical, by board ac-

Because the Rights Plan embodies tion alone is not permissible. 

this precise effect, it is illegal. 

The Household Rights Plan impermissibly interferes with 

the right of free alienation of shares guaranteed by DGCL §§ 159 and i 

202(b). For that reason it must be struck down. 

The Right To Fair Corporate Suffrage B. 

The Rights Plan not only effectively bars any person from 

acquiring twenty percent of Household's shares, it also imposes a 

punishing financial penalty on all stockholders if stockholders 

The owning 20 percent or more form a group to run a proxy contest. 

Section 4.2 of the trust declaration provided that a share­
holder is entitled to a certificate which "shall be treated as 
negotiable and title thereto . . . 'shall be transferred by 
delivery thereof to the same extent . . 
cate.'" Id. at 1004. Similarly, DGCL Section 159 provides 
that the shares of stock of every corporation shall be deemed 
personal property and transferable. 

* 

as a stock certifi-

24 

tieQtss^c^atsaifyoltscElirQtect a license, franchise or twatabership, but 

©filiyoii^erclimfedieted to blye tfcteocsitmdMKiid^rs. ) 

ThesiFirst Circuit in te]n§dijiitBg  ̂y±at3a^-thatstlaiied that the 

fifesfertions that in somteaaa^t^H^BacBlaiseitkuiaTtt^ii-aw per-
jpetsiteania^tions on finrdnl^feEstr '^ic^i-fehatrSgeridstouragement 

te©m®ofe©v fiejsp'it^dtlietibafebEi'^^EsJfe^anEes no BiDtiflict with 
Section 4.2 tftoi the (tteabdratesrilr^r^atio^Ittoiricn^ hollow Asi, us, 
as does 4"ttfc®1[tPta',l:t:emPt to dd^pMguish Joseph Seaifoaagram & 
^olT^r^cc^rilargo, M6., 519 FupjSupljpCLe 506 (D. DSll) 1981) . 

gmangjr^Bei^gaj- Ete&fctgstatesilTOgaBstors sreaReMt^gtatweM-gieatmBrnts-grust 

£a]£eAmer,ica, 701 StSlD&t 1005 4(*Il,?Jha^::a:)tedded; footnote omitted) . 

Tharfebairt' s opinion in San ftelagagiasco makes a jfarudlamental point which 

applies tefetrie wjJSi force -- feh^ed^lmnaiation afciasd-asfe of poten-

l6ii|l4rfcwi^»!^hei*hether idetutiified or only hypJoc îtstiaEa-l, by board ac-

tionealone mstnot permissible. BlaeaBis^ntctie Rights giiilaiBdE®±iodies 

JihasipareEfi&aactj^ffictg it is illegal. 

fThss^cmtefeffidljiitRights Plan im^seirfimsELbdijkhinterferes with 

th#htiCEfe feiia^natienation slffa^iares lgyaS<aHQi:eSgl by DGCL §§ ^6(9 and 

202(b). B'bart that rfeason it must bteristtknck down. 

B. fffaghmight HTaig'air Sof-gooax^e Suffrage 

S'h^i'Ka.ghts fidlan not ©fii^'ctei&fealqtively bayspamsjorperson from 

a^qulyip^trctagrdnty percent ^^<fuSfe)hl^sled^.,CEld, s shares, it Miposdsipajses a 

^liindishia^ E&iasdibyia>ili penalty on aldctetoabMrcaLcifrstibfkkitiiidfehslders 

Sdning 20 percent mafraofcErnfcsrm a garoupntHS panK^a proxy contest. The 

Section 4f2tkD^ the dtea^xateirrilraration plra>Viai^hd3i$a-t a share-
hslder is fentitl^eactitSicsateewtifliicatlaaWhiteh be treated as 
nagctl^abSie £Uld ti11 ® thereto . . . lishdaddnifeitoe^nfel^erred by 
tHadiafEfir^tcth^iiEeof to the satnenlextent . . . asslaocsltaE^flrto^rLtifi-
cate. 
ttiatsHdseeshares si1fo<3ltoac5c of e^eprgrradDdrpnoration bhaddeibsddeemed 
pe<rfs©inla)i cpncbpbacslnpfsndbte-ansf erable. 

* 

i it Id. at ffiGOa. Similarly, DGCL Efeatpxcra/ilc^ provides 
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defendants have offered no justification for this extraordinary 

imposition on the right of fair corporate suffrage which is univer­

sally recognized as "an important right that should attach to every 

equity security". 

S.Ct. 1555, 1559 (1964). 

The defendants will not be heard to argue that the House-

J.I. Case Co. v. Borak, 377 U.S. 426, 431, 84 

hold board could have adopted a by-law limiting to less than 20 

percent the share ownership of -any individual or group intending to 

Courts have repeatedly struck down board at­

tempts in the form of by-laws to insulate themselves from effective 

See, e.g., Schnell v. Chris-Craft Industries, 

run a proxy contest. 

proxy challenge. 

Inc., Del. Supr., 285 A.2d 437 (1971) (by-law advancing annual meet­

ing date which interfered with insurgent proxy effort struck down); 

Lerman v. Diagnostic Data, Inc., Del. Ch., 421 A.2d 906 (1980) (by­

law infringing nomination rights of insurgent director nominees 

struck down); Holly Sugar Corp. v. Buchsbaum (1981-1982 Transfer 

Binder] Fed. Sec. L. Rep. (CCH) H 98,366 at 92,333 (D. Col. 1981) 

(by-law barring calling of a special meeting by, among others, in­

surgent groups previously enjoined for proxy violations struck 

down). 

Courts do not countenance management restrictions on 

stockholder suffrage rights because these rights are of fundamental 

The separation of ownership from management in modern importance. 

corporations limits stockholder ability to control their invest-

Their only recourse is to replace management by voting them ments. 

As the court noted in out if their performance is unsatisfactory. 

25 

haVendants have nO fjusfcifiicatLislni foe athin for this extraordinary 
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S5Ei, 1559 , 1559 (1964). 
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ing Whichfhich with ai;nnungg^ttpl insurgent effoyt f^teurtk fdown); down); 

Vo afi^igndstiCi<Ditati InPo, f. Inc., ChO, Ch. , A02d f^d 906 (1980) (by-

iafeingingiging rightaa tion rights i£sUrgen:t<^ite:Ctdea tor nominees 

downhk Hoiiy) ^Ug^ani Coepqav. forp. v. Buchsbaum Tri^nfan: 82 Transfer 

Binder] SeC. E^o<S.ep0. ^]CCH) (CCH) 98,866 65t at 92,333 Col. 0:981)1 981) 

dirn,•iLn=0n barring of fa is^ci^a^ meEetdng f by, fim®wg i^be^n,n gnethers, in-

gudupnl n groups pn•jddraed 6fdn rp•r®;Xy6 diOi^tdannc 6ntnUck tions struck 

down). 

do .rts do countenance . restrictions sstricticns on 

nUfffeige. iedgbtnrfcEcguse i thane 6rdgbtna arfense rights are fUndame^taii tal 

naparatd^w tion oWne»nbdp3 hip miOig«me•^t nt in modern importance. 

iimrdtn^ nsttiocrkholdBets stockholder to ility to th©^r:dlnVe^t-r invest­

ments. ofeiy, r:rscdUnnee course to nepiacaL ®[awaga^lagfepbynvO^ng> ntihe^ them 

if athain<rpEtofo[rmaficepin ne is unsatisfactory. theafcdurt) nrt in fed in 
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Lj^y-nln American Corp. v. Victory Life Insurance Co., 375 F. Supp. 

Il2 (D. Kan. 1974): 

The solicitation of proxies by a corporation's stockhold­
ers is an inherent and fundamental right attending the 
ownership of stock; it affords an effective means of voic­
ing opinions and obtaining representation; it enables 
stockholders to do collectively that which they could not 
do individually; and it insures the stockholders' right to 
know the truth. The right to solicit proxies represents 
more than merely an opportunity to prevent corporate mis­
management - it permits the stockholders to effect a 
change in corporate policy, to bring in new and more ef­
fective leadership, and to strengthen corporate responsi­
bility. Far from being inimical to the interests of a 
corporation, whether private or public, the right to so­
licit proxies insures a means of protecting those inter­
ests . 

» 

Id. at 119-20. Moreover, 

small shareholders in large publicly held companies have 
an insufficient incentive adequately to monitor the man­
agement of the firm. Nevertheless, these shareholders are 
not bereft of all relief from improper or inefficient 
management. Large shareholders, or outsiders who may 
challenge incumbent management, help protect the small 
shareholders' interest in monitoring — by possibly chal­
lenging -- incumbent management. The more obstacles that 
are placed in the path of those who would acquire large 
holdings, and the more expensive and time consuming the 
takeover process becomes, the less protection for the 
small shareholder. 

Liberty National Insurance Holding Co. v. The Charter Co., 734 F.2d 

545, 566 (11th Cir. 1984). 

The General Assembly and the courts have emphasized the 

importance of stockholders' rights to a free and informed vote, 

the court in Studebaker Corp. v. Allied Products Corp., stated: 

As 

Only at the annual or specially called meeting of the 
shareholders can the individual shareholders exercise 
their right of suffrage. 

Any substantial interfer-256 F. Supp. 173, 189 (W.D. Mich. 1966). 

ence with those suffrage rights materially impairs stockholders 

26 

ĵ̂ -nln American Cf6rpX^ y 1  E - S 1 g f e a r I ( t ¥ 5 i f i % - n c ^ 7 ( § o  F/ S^SPF. Supp. 

112 (B'.H-Kan. 1974): 

Tfie d^WttSS.es a ' s stockhold­
ers is ai an\iriCteH^̂ rftyri€ilJh i i g f e % e t h e  
ownership of s^btck,; it aifords an ^f^Sftive means O^i/alc-
ir^W^Mons afttf^UtUiShrf:#p£'fe3fetib'h; it enables 
stocraiolders to do, cyi^ctively that wtii^h they cMald not 

^^ahS it iy:^ir^̂ >ctilte)1Sit̂ glcheiSl^s'tlo right to 
kn&W xit^ ^ruth. ght t%0 ^efl^dPI^ ̂ ^©Si S§P¥®f)®Stefent s 
rnor%ri T^ef^ly an o^d^-SJifaPty to prevent c?a%rorate mis­
management - i.t p^i^its the s%bc3&5^<Je#s to effect a 
ci^knge in <^Srptfi^ktipolicy, to b¥ing in n^W-3 ef-
fe?i¥w^ tl^diP^hip, and t^WtStttfthen c1e^jRS¥Wee responsi­
bility. FS^^^it^eing i^fiii{i^i-n€;<frtfilsia4e3-ests of a 
colftor^tion, whether j^iiBlS^gh^he right tffiP-so-

nsures di^frt^lahs cffi:<:̂ :̂;S:^#§ing tift^^'T.nter-
ests. 

Icf.  ^^-20. Moreover, 

r̂fr̂ f^fiolders i]t?rl^rge ^Ss^cly held companies have 
atf sfnsd£;fLf£ient i;H^ft1t?f^4-ya5§rfSiL%4U(¥: ti^^KSWftor the man­
agement of tfiy^Htirm. ^^e^;i^iareholders are 

hPereft of sf̂ f̂ fmfiSffi1"'tJrrp'rdpe 
L^^^SJfgHoldfer^t^^tsiders wtey may 

faetifihSiffttmalM^tement, help pfi^t^©14he small 
Sford^Ps' interest in monitoring -- ipp^dfei^bi^aihal-

lendiS^im--nSnS^iIn®i%?f:^ritfenagement. TK^%!!§!?§tgg^actll^; that 
ir#^fa<i©dtxS ^fi^jf^h of ti^s^oW^ ^c^jSa^e large 
h^^'dinf sr(ri0 Shd®"fihW1 '"̂ rfdife ^ASf v&0 I'tfb nsumi ng the 

rb^rSffî 's ^^comes, the K^^^dtSction f^-]? the 
sfefhgi^iholder. 

fitcient not 
management. 

£^g^1N^llA]nyicet rftijfyiWe cflo Idi n^^o . v. The (Smarter Co., 734 F.2d 

566 (11th df^ 1984) .  

'£S§eSiAe^ler?fe1s^nSJiV tiSdc€H§t§ourts IfSt^feagfepfe'islll^d the 

f>ii^)<§i'€Sfe6^1<i¥r%tc?c'}SW:fd^fsa SSdeinformed vote. 

"fifi¥r£ourt in ^^QebSke^-feW^i.P:i^.duSfgied Products stated: 

aAl^hitait5^a]annual <SPeS^§iiil<l^1-^^iled iS^etfcfig of the 
SgSreholders can ^idSMr^KW-3^(§ldgggci5t®rcise 
€hSir right §ff^ff?age. 

J56 F. iil^p.1!^, 189 ¥W9fe-. 1966).  

with €H£iiaSS.f¥!c^^ 3?^^f€iaii^Kei'Ii}@l^.:i;56 impairs stockholders 

As 

timtie isferer f e r-
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abilities to control their company's destiny. See DGCL § 211(b); 

Coaxial Communications, Inc. v. CNA Financial Corp., Del. Supr., 367 

A.2d 994 (1976); Holly Sugar Corp. v. Buchsbaum, supra. 

The aggregation of shares is the only effective means 

available to stockholders to gain a meaningful voice in the selec-

Such an aggregation may be accomplished tion of corporate managers. 

(1). through purchases of large blocks; (2) through 

concerted action by the holders of a high percentage of the shares; 

The first two methods are.the 

in three ways: 

and (3) through proxy solicitations. 

A share bought is a vote owned. most certain road to success. 

Proxies, on the other hand, are subject to revocation up to the time 

These three methods are most effective when used in i of the vote. 

Aranow & Einhorn at 14-21. tandem. 

The Rights Plan directly limits the first two of these 

methods and, thereby, imposes prejudicial restrictions on effective 

Household's counsel were aware that any such proxy solicitations. 

They explicitly advised the board 

that the Rights Plan would "in no way" restrict, inhibit or make 

(PX 203 at 8) 

interference would be unlawful. 

more expensive proxy fights. 

At trial Household's only defense in the face of the obvi­

ous detrimental impact on insurgents caused by the Plan's share 

ownership limitations was that some proxy contests had been won by 

holders of less than 20 percent, 

restrictions which produce the extreme result of eliminating all 

As the courts have 

Apparently, it believes that-only 

possibility of an insurgent victory are illegal, 

time after time determined, that is simply not the law. 

v. Chris-Craft Industries, Inc., Del. Supr., 285 A.2d 437, 439 

See Schnell 

27 

to iCOntrol itheirn troi their d©mtiny., s destiny. See ©GCL § 211( b ) ;  

Communications,i dations , CHAcEinanCaaa EOmpp, ial Corp., E^pr.,5i367. , 367 

A.2d 994 Hony Sugari ly Sugar Gs oBuchsbaUm^h sbipra, supra. 
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limitations was that i some pioxy some proxy conr.ests been ' ;een won by 

dtiarently, it that-only that-only 

which iphOdusd ltihes hxtieme sieS^lt aftislieiinatmng all climinating all 
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(1971); Coalition to Advocate Public Utility Responsibility, Inc. v. 

Engels, 364 F. Supp. 1202, 1204 (D. Minn. 1973); National City 

Lines, Inc., v. LLC Corp., [1981-82 Transfer Binder] Fed. Sec. 

L.Rep. (CCH) 98,374 at 92,261 (W.D. Mo. 1981); NUI Corp. v. Kim-

melman, [Current] Fed. Sec. L. Rep. (CCH) H 91,664 at 99,356-57 

(D.N.J. 1984). 

IV. THE PLAN IS VOID UNDER TELVEST 
V. OLSON BECAUSE IT USES SHAM 
SECURITIES TO ALTER FUNDAMENTAL 
STOCKHOLDER RIGHTS 

Household will not contend that its board could adopt 

resolutions (1) restricting ownership of its stock to less than 20 

(2) requiring board approval for all two-tier or hostile percent. 

tender offers or (3) restricting those opposing management in a 

proxy contest to ownership of less than 20 percent of the stock. 

Such contentions would fall of their own weight. Household's wit­

ness Troubh so testified: 

Would you not agree with me, Mr. Troubh, that it 
would be desirable for the board to adopt a proposal 
that would eliminate the possibility of this kind of 
disruption through hostile takeover efforts? 

Q: 

I don't quite see how that would be done, 
sounds to me like legislation which no board has in 
its power to do. 

That 

(Troubh VIII 61) 

Since outright prohibition is illegal. Household has cre­

ated a device which achieves the same result by making the exercise 

of these fundamental rights inflict severe damage on the corporation 

and its stockholders. This circumvention of the law was accom­

plished by the distortion of financing techniques — dividends, 

rights and preferred stock -- to serve as mechanics intended solely 

28 

COaU-QionotQ. jArivacalfae .PUbdiatBtglfctj c Utility RegpoMs ibility, Inc. v. 

S64els, 364 Euppstp202.2,01204004 Minn. 0197.3^:;-Nationaii City City 
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[CUmrantl turrent ] SeC. Ls oRep^. PSCH) (CCH) 9l9664tat ot 99,356-57 

]E©8§^XS . 1984). 
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to alter the power relationships between the stockholders and the 

The Plan is a classic effort to do indirectly that which 

could not legally be done directly.* 

In Telvest 

directors. 

Inc. v. Olson, Del. Ch., C.A. No. 5798, Brown, 

V.C. (March 8, 1979) (App. Ex. A) Chancellor (then Vice Chancellor) 

Brown held that a board of directors may not alter existing voting 

rights of common stockholders without their consent by issuing to 

all common stockholders a sham security in the form of a dividend. 

The security in that case was called a piggyback preferred stock. 

Its key characteristic was supermajority voting rights, 

ty transformed the vo :e necessary to approve a merger with a party 

owning 20 percent or more of the company's stock from a majority to 

80 percent. 

The securi-

The Court found.that the preferred was a sham security 

because its supposed preferences were "illusory at best." 

found further that "if any preference is created, it would seem to 

lie almost entirely in the voting rights." 

dated the piggyback preferred stock dividend, stating: 

I am aware of no policy evident in the Delaware Corpora­
tion Law, and I have been referred to none, which would 
empower a board of directors to alter existing voting 
rights of shareholders for the supposed good of the share­
holders without permitting the shareholders to be heard on 
the matter. 

The Court 

Chancellor Brown invali-

Four years later, in National Education Corporation v. 

Bell & Howell Co., Del. Ch., C.A. No. 7278, Brown, C. (August 25, 

"Equity will not permit one to evade the law by dressing what 
is prohibited in substance in the form of that which is per­
missible." Kelley v. Dover, Del. Ch., 300 A.2d 31, 38 (1972) 
(Duffy, C.). 

29 

iitaitletee t^rsw^aowsaiaitabmfetidpships blatween the adcJcMiislders and the 

directors. SnkenPaLara is a elfissti-ctcBfifeoDtodtixedxtl^TifiliiBteciillyclthat which 

notildeopaOtl^Ids^lly be dbnectilLyettly. * 

0hsony.DQlLsciat;. ,Del. Ch. , HQA.SISJS., S^SS^PfBrown-, In Telvest 

1979) ^pp&) Ex. A) Chancellor \(Mffin Vice Chancellor) V.C. anarch 8, 

held AhladiaBdbm&rd of riayeraxtoraELtneay amistahlgeirofexfitting voting 

ctghts of scmmtotaiDidtaacdcholders teHihout their bpniasstiitoy tiossuing to 

aiimconunon atebfehoddcansLt^ ahHrtthsecurity in the •ffiriti ^if^iei^Jici/.idend. 

SfeeusEtgariirtyihiat that wase was aa^l(^/iaa(531igfg^f®3Sr^r§£@efeed stock. 

Efef fe&^shlaanar^teiinLartaic was sapeirgiagb3iltt3!', voting rights, 

tyaferfiosfsdriiteiife the vonecBesaB^atty to a«?irt^r(^¥>a^jb-5h a party 

09ning 20 percent or m6rteh©f the Eboiplan|nfcam ofiittiy iomajority to 

80 percent. 

SfeemsEcuri-

ffhiarCourt Ctoer^iirdfsilrdihaj^srefstLBffldswaQrit^sham security 

bepposed ijfassisuip^raaBffld vpareffSiiiaesryearte "illusory at best." CEhiarCourt 

£9BtJ]de^u1atiaer"ltil^lny,,pffreiHyepceference is iteadbeiii gLetenvdxS'ld seem to 

iiieoaHmeisttiimilt^irianiyhmvttean^otiglgts-i'^hts. " BhamnejlriAcaljBrown invali-

dft^e^^^gxiigcpyteaBElrrprieftcEfed stock dUsHiiagid, stating: 

I aroaBwaorfe wxf proLipD^lBsy-deTitdentttiia the Oelgtwaire Corpora-
tiwp 4^,1 and I ha&erb®±ntararfc0ro;edrht©hnwnQ^dwhich would 
ampoareol' af biaaaHttiEfirsdirectors aitait^riadxiirEgting voting 
fffgfelt^r^lfoMiatishCDiders for thppsa^xijo^edi gc&dthgf stte^eshare-
toMKieirts without pfe^malt^aiigDMBsrasltkrfeteobdar^ to be heard on 
itktetsuatter. 

yosrs yfestosc,1 aLtreffJatHnmiai-tional EdnpcsutabipiCorporation v. 

Bell & BowpllleCo. , Del. Ch. , HoA.72^68., TGSSS^Bfbwn, C. (August 25, 

wEffliiAytwill not pecmtdi one to teferadiaTthey Icfesadsyn^r^iislng what 
tiad siabsSidinsteari.(ne in thetlf^tmrffefctthUet p^rxch is per­

missible." Kelllggfejfr. TStoitoAr, Del. EBQ ,A32]tffl JCL^d 31, 38 (1972) 
C J D j u f f y ,  C . ) .  
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I 
1983), (App. Ex. B) Chancellor Brown was faced with the question 

whether a preferred stock, which Bell & Howell characterized as a 

"true preferred stock in every sense of the term," (Bell & Howell 

Preliminary Injunction Brief dated August 22, 1983 at 14-19 (App. 

Ex. C at 14-19)) could be lawfully issued as a dividend if it im­

posed a new 80 percent voting requirement applicable only in the 

unlikely event of a merger with a non-public company. Bell & Howell 

stressed that the dividend was lawful. even though it changed stock­

holders' voting rights, because the stock: 

1. carried an annual dividend with a fixed minimum of $12 

per share which was higher than the dividend on the com­

mon; 

had a liquidation preference of $300 per share; 

was subject to redemption at Bell & Howell's option 

after September 1, 1998 for $300 per share; 

4. was convertible by the holder into 120 shares of Bell 

& Howell common; and 

granted its holders special voting rights designed 

solely to protect their rights as preferred stockholders, 

namely the right to elect two directors if dividends were 

in arrears for six quarters and an 80 percent majority 

vote as a class on any amendment to the charter that mate-

. rially altered the preferred's rights or preferences.* 

* The preferred stock also provided that its holders could force 
the company to redeem their stock for cash if someone acquired 
40 percent or more of Bell & Howell voting stock and did not 
within 30 days announce a transaction to acquire all of the 
remaining Bell & Howell shares and within 120 days thereafter 

(Footnote continued) 

. 

30 

1983), E^AppB) Ex. B) EhamceMsrfSaeakiwivfcfcstEaced with the question 

whetfes^raetpre:ferir^d :staincgpluhich Bell & HtaaresLdteahi^ftct:tssred as a 

^teflerpa-dfataitsld dsttKsier^nseTaeEyoSense of tfeEmt'^rm, ,, (Bell & Howell 

Pm?datitl±iar^iiin^KitettB3tin5iBiigtief Sated August 22, 834-aiB 14-19 (App. 

Ex. C it- i a)-5L9) ) taeul^wifcijeLILiawLSLBljfe^ BssaediHBdandii/lidietnciniirf it im­

posed ao new 80 petijegit voting ®]e]gMcraJirfle®itDralppli±ciSafee only in the 

endriteed^ aevHaitgaaf m trite eg ©Dnwptihlacnorrftgsyi5^i.ic company. Bell & Howell 

teltesteslsted dt±Kaidd3±ife vddsvidend was lawful, tefcremglthblugh it sti<ain)g«d stock-

tio1iiiieg-s^igk!tta.^i^p3EBg±$tes jihbesfeuste: the stock: 

1. earaniieda3aniiaiinkarl] ddL^iidendis?ddthnanimuoed)5ninimuni of $12 

pfeffrshabriclwhich was hi^exrlithaivitiBar.Qdividend on the com­

mon; 

2. kaMicfuikia|Liii£3±a^2r2afeprE®ferefic^3Q>(f E$Si605lrpEa3e;share ; 

3. snalsjsctbjteEt to sfedBm^iion at Bell & Hpteedil' s option 

S€^fe®mlSeptfe^ihile9581, 1998 $SQ,0$300 pbarshare; 

4. is^stkcortitsMatoliflritoy li2!fi)e holder into 120 efiares of Bell 

& Horwedil; csandnon; and 

gtanlt®]±Jdit2B holders -spteia^lrigittimg rights designed 

feo Ipicyt^iot pbhEdactri^teBr asi giifeieHEe^)raitfcacri^edLcfeffssokho Ide rs, 

thraei^glttietcright to feitect two df rectors if Md^dends were 

anraa-rsars for gdatriqEiiaartaands aandBOan 80 pejrcehttymajority 

srsta aiaas odrass on am^ndmemtintentbhtHj disartetratbat mhfec-mate-

sifeiif'daillterjeictefldi^qstir'sf arigtedfesoriSfhcieDcancpasa-ferences. * 

pheffare^rateafcteiaislo also t>lErat7iiiteffii that its Sioil3Mrs could force 
itfcuepsicijnplaaaYirdiiEanediifffiiLrtheir StocteSl®rife ̂ dmeiDffiesatirqaaeedcqui red 
^©rpsirtent marroioxfe B^LIBeil & Hotaeiicl atatd}n<piTEfcock and rioti not 
within 30 dayouiairmcaarlaEaraBatotausattionqliirfacquire afltb^ the 
Beflniining Bell & Hbaasdd aaiiinei^haiiid I'^Dthin 120 t3k^]sea±te93eafter 

^(StotcdtmiEtD^ continued) 
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App. Ex. C at 14-19 

the Court found that, unlike in Based on these arguments, 

"in this case the new preferred stock does have rights in Telvest, 

addition to those, relating to voting power. It is said that the new 

preferred will have independent trading value." 

Despite these findings, the Court was unable to deter-

Bell & Howell, Slip 

op. at 10. 

mine that Bell & Howell had shown that its dividend was legal. Id. 

at 11. 

Not only are the Household Rights sham securities, but 

their impact on fundamental stockholder rights is far more severe 

than the dividends issued in Telvest and Bell Sc Howell. In those 

cases, there was no two-for-one dilution feature, as here, whose 

disastrous financial consequences directly impede the making of a 

hostile tender offer. In Telvest the acquisition of 20 percent of 

the stock did not effectively bar all merger transactions as the 

Rights do; it just increased the required vote, 

the 40 percent trigger made the inhibition on proxy contests far 

Moreover, the "put" provision of the Bell & 

Howell preferred could be avoided by an offer for all the stock 

within a stipulated period of time. 

In Bell & Howell, 

» 

less severe than here. 

i 
Once the Household Rights are 

(Footnote * continued from previous page) 
consummate such a transaction at the highest price paid to 
acquire the initial 40 percent block. Bell & Howell argued 
that "[t]he purpose of this provision is to remove the ability 
of a raider making a front-end-loaded offer to stampede stock­
holders into tendering their shares in order to protect them­
selves against loss of the tender offer premium or being 
locked into a minority position." The preferred, in a merger, 
was also guaranteed the right to receive "substitute preferred 
stock of comparable value, convertible into common stock of 
the surviving entity." (App. Ex. C at 15-17). 

> 
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I Spp.CEx. C 14-19-19 

Ba Efehese aTgumentEgE ments, ChurC -fioUndf cthat,- hat, in like in 

Telvest, this Ehis the -new preferred l ethekl stock have rights- ights in 

thlthhse, Eo those, toIvhting to voting power. is said ithfett hat ahw new 

Willibavd indelpendentlndependent talUer^ttr value." 

Dhepe l^nd^igs,- the l Court Ehe Court unable able deter^—er-

bel! ̂  Slip• . • . . 

at,10. ' . 

that that Bell & had ishhWrnd shown its l its Was il@gal.was legal. Id. 

11. • 

Not are -the iHBUs^hhlidi Rightis ishamt ;seCUritiesg ibut es, but 

impact -mpact on sthdtehhldB^ ragtotkhis -er rights is mhre rrseveres vere 

the t.na d.-.v:d~ndfv in . ued in and . ;est and. Sc' j, d Have.l.i., 

there , was mB t^h-fiB(r-hae -diluti^ dilution fia -here^g as here, whose 

those 

finantral- financial directly nces directly the imteki:ag making a - a 

In the hagqurdi^ihOhuisition 20 20 hf-cent of hendil iBaf@K^e r offer. 

shock idcd nhti 9fffeahrvely - bai ̂ l^]me^g@ll hrgaaaChr^as cafei ons as the 

do; it do, L .t increased the required vBte,'. V O L P , Bell ji Hcv;s.:, .L.-

40 • '  • .  • .  ;  made the ^ade "he on • E:;!:!  on chntests - f .^r 

severe ithan than here, Mhe iepuf, plhvi,a]iha ' • provision the EBelE ell & 

pr@g4rr@d t^ould cbei avoddbd by iaa:i ®if3sy for ifll itheis^ck the stock 

a i shipulats:d. iP£t;i•Bdd of]time^- if time. ©he iHBUaehh;ids RTghts EaEei ts are 

* Eootnote * from ipa:@viBUao ipage)hious page) 
such immate such ©raaa®^a"hiha;. on thehhe pxra® ̂ aidi ;h:Be paid to 
initial the initial 40 blocknE block. Bell & argued argued 
"hfethe ]puiphgai ̂ifo se of phBviaiha ision io to thBlEabrl:rhy ability 
a iraida^ cma^i^gi a frBahr©ad-^lhad•e;dooffer iffer 6iamp@de st^cktock-
rnth lte^dalraglendering sharers ihares in to Eplhi@;aii ithte^t them-
aglinst il^dsi loss of thndeE lh^5eK; ipSemipmlhr im or being 
intkial m.±nhrityi :phaiithan" lition, " phef@lra^d^^ im a mnrger^g rger, 
also guaranteed the right to receive • • preferred . . • 
of ick of valueg iChaval^i^bl@ cafch irtible into shhcklof tock of 
tehEviving. ienti-tyn"; ty. " E^^n lC at 15—17). i 5-17). 
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I 

triggered and become non-redeemable, their disastrous consequences 

cannot be eliminated. The Rights here are amendable at the will of 

Thus, a prospective hostile offeror must be willing to 

face not only the existing "minefield" but also any new obstacles 

the board may place in his path by amending the Rights Plan. 

the board. 

In Telvest the directors argued that the filing of the 

certificate of designation constituted a charter amendment and thus 

was sufficient to alter rights guaranteed by the charter. Shortly 

before Bell & Howell was decided, the General Assembly amended DGCL 

§151(g), making it explicit that a charter amendment could be 

effected by the board in a resolution fixing the terms oi" a legiti­

mate preferred security. In Bell & Howell, the directors similarly 

sought to follow the required statutory course to amend the charter 

by issuing a preferred stock dividend. Despite the amendment to 

DGCL §151(g) and a finding that the Bell & Howell preferred was 

arguably a real preferred security, 

that the dividend was lawful. 

the Court was unable to find 

An issue in each of those cases was whether rights, which 

can not be altered without a charter amendment, could be altered by 

such an amendment adopted solely by the board. 

altered more significant rights without even the formality of an 

attempted charter amendment, 

rights by the issuance of sham securities. 

i The Household board 

Household altered and abridged these 

t 

As the Chancellor reaffirmed in Bell & Howell: 

The piggyback preferred stock that was to be issued [in 
Telvest] as a stock dividend to the common shareholders 

i 32 

/ gg^glgecenie amdnisearteBsnaiDdHTredeemable, tiSieaTtiSii^strous consequences 

IsgnaitmfaealBdjdLininated. EiighlSa.l®arEeaHiEBdalmfe®c^bltiieaWi4&eo&ill of 

Iggsrboard. ShpBQs^qario^toD'fet'ariehoStadcer offeror feQsM£ii>]ei-riwgLltping to 

gateoni^ ttadiejtil^iei^iStoingfl'mlidi'fefiLilci'lsbufin^lis^ aatytw^e^bstacles 

feharboms]^ piS^c^sliace in ^atehpia^tiEiijgridairaefndltiag the Rlariits Plan. 

In Tied vest the digiasEtctii^taib^isedilhait ctfid:lr®. 1 i ng of the 

oSradifispastteiarf designation aonlsctiltffiitgdn^idirteafetaffid amendment and thus 

wafif £af^dtitsntalttj$rattgbt:ri(5i]3Etiffin3iEaHda:totjrefetleb(5,ha±feeicJriarter. Shortly 

Before Bell  & Masyell  was tilacif^a^ratlh^scSemtetslsiASSSifesrdDPpCitnended DGCL 

§iiM<ig)itmaipJnig^:iitt tABeftlicit that ahQhfe^ite®n^Mta®Mieni6ui<^ukl^i be 

fefffebieldbiayi thE aboard in a fesiigt^iliim "tfeiOTEngi'fihe terms oi 

patieprecf eara^adrii^curity. EalEell & HbgrgdjlQectthecsdfegector-^Y simi larly 

feoufhtldao tfl^lKB<qutilredrei5atLirfediriStCECtix1s@r$oc9m^]S<4 ttke cOto^fde^he charter 

b^siisis^iiaig a ptefterdrEdLctetnsbk dividend. Dlaspite the Amendment to 

g>CSL(^)lSlr(a^^ ^ididanfindatigtH^iat the Bell & go^rfe4^.r^ra^^rred was 

arguablgrraCanaaeici p;E«fieitgd security, tharCourt was tinabirad to find 

that the dasridfflmfLiJwas lawful. 

Ansmssitie dacheaxfh of these w^sses was whether rights, which 

fi©G ^©tatoesi^diazdebfiioMtthoaltaata^haHiirtodmsmtendment, aiti4dP<fc^ialtered by 

a n c km and raffltetn dmfeiptt ealdoptedy steieQJ^e l±y>a-tteia board. Ihas^tomlsiltaDfeddboard 

miter^dgimiJSdac^itgiri^titanititticgilalt^ueinthout even them^tirtelqift^rof an 

afcaEtnplieainaiirktiBtair amendment. HitisefeilaiickMsariddedntihafcridged these 

byghltos by the issuance of shamriieiaar.ities. 

As thanefeMltasIrfeaiffiiieHiiflirnie^Jiti Bell & Howell: 

^hfgjSi^yi^as^f gnrefleEtedk sttimcdk w^saitowfes issued [in 
Telvest] assaocsltaatdk/idferaJdfendtlti© cfcciienqficinatoa'efe.hi^fthslders 
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was clearly a sham insofar as it purported to be preferred 
stock. It carried no real preferences whatever other than 
a grant of increased voting power. So viewed, it was 
nothing more than an attempt by a board of directors, by 
resolution, to change the existing voting rights of the 
common shareholders without their consent so as to make a 
hostile acquisition of the corporation more difficult to 
achieve. (Slip op. at 9-10) 

> 

The Household Rights are sham. They are not rights in any 

The Rights carry with them the ability to 

buy one hundreth of a share of a participating preferred stock for 

sense previously known.* 

$100. However, the Rights, as Whitehead testified, have "little or 

no value". (Whitehead Dep. 28) The preferred was designed to be 

grossly "out-of-the-money." It was conceded that this was inten­

tional. (PX 183 at 2)** Moran testified that he believes that if 
I 

the preferred were to be issued, it would be worth no more than 

$17.50 per 1/100 of a share-. (Moran I 148) Defendants offered no 

testimony to show a value anywhere near the $100 exercise price. 

Only if the value of the preferred were to exceed the exercise price 

> 

would stockholders have an incentive to exercise the Rights to buy 

the preferred. Under those highly unlikely circumstances, the anti­

takeover characteristics of the dividend and, thus, its sole purpose 

would disappear.*** 

These facts are all conceded. The only effort made by the 

defendants to show that the Household Rights were not sham securi-

* Flynn Dep. 85-86. See 2 Dewing, The Financial Policy of Cor­
porations 1141 (5th ed. 1953) 

** This point was conceded in the Household board presentation 
which informed the board that the preferred is "out of the 
money," and would not dilute earnings per share. (PX 183 at 
2) 

*** Household common stock traded in the range of about $10 oer 
share to $33 per share from 1974 to date (PX 318). 
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wisarl^aarls^iaan atosrafanssf airt ^airpbr^ia^pbiB-tte^i erred 
stock. £ferca<ral-ii®d nH^lrfarifpreiffegrsiidwiewstea-te^lgS'rthan 
grgnfenctf cdfiidmKsiseaised po^tang power. Siev^weit, it was 
raothitokpimcaiE attiteinpSnbptielmparcbyjfa ctoayactio©^, c&tectors, by 
tesoa.®irt4®rt,hetGexdl34;mgg UfateiiffigiiisLlgiTtg ^(fitth^ rights of the 
common shbkreihbUdmns: without their son®ert5P si^l<Ssato make a 
hfisti le acquisition of thEpm^pbaration i t e u l t  to 
achieve. ^^ligtop. at 9-10) 

fflheseHtooalsihdJgifiitgigbtsslaaje. sham. aheyncatroriginttsrights any any 

penseoiprlejviously known.* Kh^h-Kagi^iaric^it^i with tharr^ltiilei-t^Djtpity to 

bn^ one hfindr$rt±raof)faas^arfeiofpat^gf-jarcgfpac^figs^sJf^ogred stock for 

$100. HbweE^Bjhtsthe Rights, as Whatefiissii lt®s^i£iiai;l$iaaflfe "little or 

nslwalue". ^fe^itehead Dep. 28) ^hef?sre£ffer®$ddwaigd%<ii'tgndd5 to be 

gcQte-sdJ^^hmtneonfeytHe-money, " Stswas tbatetteck that this wafeei^xiten-

tional. taPX aLlS32 )a!:tr 2)** Mes-teiifiteEfettihSjtedethat he bfetleVfes that if 

jbhefpme^aferHBanb \feere to besiisdjueid;, it tjeu^drtte ivosneilffenShaQre than 

$17.50 p^lrOl/dfiO of ahaha-re-. I 148) Dfef«irsikittCs offered no 

tesSHanoi^ ^fedusha^yahs-Hdureeaanyiirtse^dOflear the $100 pxie^ise price. 

tSBliyhdf/^ahjfc ^liifaeofr^fffir^HnfefffiinEedowere to felaee^dpithj^Qs^ic^se price 

Heud)dh<s:itote2Miolders have an tacejatoLozieBetcthexfeiglifes tt^id5i4^ights to buy 

phefssmedEfe-rred. Hnds®- hm^kylyndiukat^tsxir^iamstlaac^^i-the anti-

tftke®sris®:i^tajtacteristics bEetftwidianicdeffiid,afadysthites, spti^ g>otpoparpose 

tibHdp^sfebs^pjtear .*** 

^htyonly m^<f©rtt[y nt^±e by the 

defendants to fehaw miDat the Hbglstehold Rights weteslsan: ^tattfisecuri-

Thetes facts ati Qdrlc«ilmfc.eded. 

Flynn Dep. 85-86. See 2 Pla®filr^arl3ieilFinancial g51S.giy- of Cor-
a^^-ations 1141 ^(3thLa&£.) 1953) 

pbist pioisiteorasdeolniBded in Bhasiiamlscfehold ^cas^barfeis^ntation 
'ihfchmddiftdTHnddiatilethaferdh^hat the ps-e!f®4-ire2£ ltiie"out of the 
rooni^",A'oland would not dalirbegaBgasrirs^srper share. ^ffX aLtS3 at 

• • 

2 )  

• • * H©Mta«iaQil£b(i3oiTtniKariledtfl)nk traded in thagTaM^e&tss^itabout $10 per 
gba$-g3 t^e3$2sh^a®r fshare from 1974 datdate (PX 318). 
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ties was the argument in the defendants 

83-89) that the flip-over provision in the Rights is analogous to 

anti-destruction clauses in certain legitimate securities. 

There was no evidence introduced at 

pre-trial memorandum (pages 

This 

argument is demonstrably wrong, 

trial of any other security which gave its holder the right to buy 

another company's common stock for half price in the event of a 

Anti-destruction clauses may preserve but they do not cre-merger. 

ate value. 

Anti-destruction clauses were developed to protect the 

value of the security in which they appear should the issuer merge 

Broad v. Rockwell International Corp., 642 F.2d or sell its assets. 

929, 945 (5th Cir.), cert, denied, 454 U.S. 965, 102 S.Ct. 506 

Such clauses provide that in the event of a merger. the (1981). 

existing conversion or exercise rights of a security will be pre­

served -- not that the value in the security, itself, will be creat-

An anti-destruction clause guarantees that the substance of the 

holder's right to acquire the issuer's preferred stock does not 

disappear when the issuer's preferred, itself, disappears in the 

Instead, the merger partner must provide either (a) an 

ed. 

. 

merger. 

equivalent new preferred for which the rights may be exchanged or 

(b) an opportunity to exchange the rights, upon payment of the exer-

for the same consideration as the issuer's preferred cise price. 

i 
receives in the merger. 

The two-for-one flip-over provision in the Household 

Rights in the event of a merger does not preserve the holder's right 

to convert into Household's preferred or its equivalent; rather, it 

creates an entirely new right to buy stock at half-price from the 

34 

t ^§5 was feli^uiaa-igtimiant in ' peffi^taiicfeln rr($ra<gEandum (pages 

83-89} thatftijiS-cfeteEp-over pnoVii®iftonghte the Rights £saarapl&gous to 

g^©Sisdestruction clauses in iegtlairoatteegdetiroateesecurities . This 

i^gument is demngietrably wrong. Where was n^id^^nia^rEdtiEedusted at 

tiiaSiyof any sfehiariis^aitrLxtiy which gfes'e its hbdd]e±ghlhd;Qr±>giyt to buy 

S80ilbhaF'sompany' s ebrambnfcstdnaliffor half pnice in thentevsfiita of a 

merger. Anti-destruction ro^^upE^eaa^e but they dotncote-cre-

g-tiuvalue. 

Anti-destruction w^aas^/step^ddiveibopfe^ctticthErotect the 

^iltlae ofecbtaeLt^edimri ty in tehouisteU^is niEargeer merge 

oelieiUs i^ssBeissets . Br o^dc lyw e JRb ctotel^a t n^e-rr. at^ 1 Corp., B42dF.2d 

929, 945 (5th Cart,), cert, dfe&ied, 454 UGS, 965, E02tS.EQfi 505 

(1981). Such plaizisis "t^jn^ividie that in feiienfevent afmargisirjger, the 

eHit^ii$i3prccaiv®KercimserrEgd®tis:xfe rights of aesecirtr^.tyLMibfe bEeP^e~ 

serned — not that the iralue in theuEetg^riittyp 1ftself 1 ball be creat-

Antinctds-feJastbiijRntrdausdause ^tiatantees that Shtesteato^taifcihief the 

h^b(|]dter, s right feoqaii^iitiJBe tjissuEsSuer1 s ptefterdtesfe stock does not 

dlisaplEieari-admiir'the issuer's p1rs^M:,re±3L^apps®i:f, idisappears in the 

thataeadgertlpsaiitoEger partner pua^idorcaaitstereither (a) an 

aguipadfeslraitevfcprreferred for fehechigiitte rights taayebtehaHigEhfeiiiged or 

ed. 

merger. 

(b) an tppexcthuaiigfey tb® ekghfeage the rights, p<p?meiptayment tlfie tfeeeosxer-

piseeprice, fbc S^rae same aontetieieration as the pssfisiri'si preferred 

receives in tohegraerger. 

Tke-f;<wio-<fimr-fdiif)-6t"®p^5iso®ii^ipaaviaion in HhesHbrnlsihold 

Rights in thentevefit of aem^iger dofes not fslseslacri^eit'tes diqMer' s right 

tonisr©nt?eiittcinto pDe^eiuoddi'car pjtsferred or its eqtdisTaAeirtt; rather, it 

sneates an BBtire^lyt rtew bnyghtotb btayiasltEcrtpJciat fiEiiifi-'|±rd.ce from the 
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The purpose of this new right is not preservation merger partner. 

of value in the merger. Its purpose is to prevent the merger.* 

Household's citation of the anti-destruction clause illus­

trates the defects that infect the Plan as a whole. Anti-destruction 
i 

clauses have no life apart from their incidental purpose to protect 

the bargained for value of the security (and the rights of its hold­

er) from loss in a merger or other fundamental corporate change. 

Such clauses force the issuer and the acquiror to honor the original 

bargain that created the security. Household seized this mechanic 

and would use it out of context to force the acquiror to alter the 

rights of the parties and create an entirely new bargain, unsupport-

Household's purpose is not to preserve pre-ed by consideration. 

existing property, but to threaten the creation of exorbitant arti­

ficial value at the expense of the acquiror and, thereby, to prevent 

The American Bar Foundation's Commentaries on Indentures, 
cited by the defendants and Professor Gary's text [W. Gary & 
M. Eisenberg, Gases and Materials on Gorporations 1155 (5th 
ed. unabr. 1980)] both make the point that normal anti-
destruction clauses provide: 

* 

> 

that the holder of the convertible security shall have the 
right thereafter to convert it 
shares of stock and other securities and property receiv­
able . . . by a holder of the number of shares of capital 
stock into which such, [convertible security] might have 
been converted. . .. 

into the kind and amount of 

> The cases cited by the plaintiffs at pages 86-88 of their Pre­
trial Memorandum are to the same effect: both Wood v. Goastal 
States Gas Gorp., Del. Supr., 401 A.2d 932 (1979), and B.S.F. 
Go. v. Philadelphia National Bank, Del. Supr., 204 A.2d 746 
(1964) (applying Pennsylvania law), involved a conversion 
privilege where convertible securities were convertible into 
stock of the acquiring company in the same ratio as the con­
vertible stock would have been convertible into stock of the 
acquired company if there had been no merger. 
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' 
unwanted corporate change. The sole purpose of the two-for-one 

value multiplier in the flip-over provision, then, is to prevent the 

right from flipping over in the first place. The Household flip-

over was prepared and issued with the clear recognition that no one 

in his right mind would dilute his company by selling his stock to 

others at half its market value. The device was conceived with the 

intent, and the assurance, that it would stop takeovers and, there­

fore, never be exercised. 

Because the Household Rights are sham securities whose 

sole purpose is to alter fundamental rights of stockholders without 

their consent, the Rights Plan must be voided under Telvest. 

V. THE HOUSEHOLD RIGHTS PLAN CANNOT BE JUSTIFIED 
UNDER ANY LEGAL STANDARD FOR BOARD ACTION 

Board action, which has as its sole or primary purpose the 

altering of fundamental stockholder rights so as to vest a new power 

in the directors to decide whether a tender offer can succeed, may 

not be sustained under the business judgment or any other rule or 

doctrine of Delaware law. 

' 

A. The Business Judgment Rule Does 
Not Justify The Rights Plan 

As has been shown. the DGCL and the common law guarantee 

Household stockholders fundamental ownership rights of alienability 

and fair corporate suffrage. The board does not have the power to 

abridge or alter these rights without stockholder consent, 

the Rights Plan does that, it is illegal and must be voided. 

The business judgment rule provides no independent source 

of power for the Household board's action. 

Since 

That doctrine is a de­
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• 
i 

fensive measure invoked by directors who are being sued for exercis­

ing an existing power: 

The "business judgment" rule is a judicial creation that 
presumes propriety, under certain circumstances, in a 
board's decision. Viewed defensively, it does not create 
authority. 

Zapata Corp. v. Maldonado, Del. Supr., 430 A.2d 779, •782 (Del. 

1981); DMG, Inc. v. Aegis Corp., Del. Ch., C.A. No. 7619, Brown, C. 

As Justice Quillen 

> 

(June 29, 1984) slip. op. at 9 (App. Ex. D). 

emphasized in Zapata; "the 'business judgment' rule evolved to give 

recognition and deference to directors' business expertise when 

expressing their managerial power under § 141(a)." 430 A.2d at 782. 

See also Arons-on v. Lewis, Del. Supr., 473 A.2d 805, 313 (1984). No 

statutory provision authorizes a board to achieve the same effect as 

a charter amendment by altering the fundamental power relationships 

between the board and the stockholders and seizing for the directors 

No business judgment control over the destiny of the corporation. 

See Norlin Corp. v. Rooney, Pace, Inc. [Cur­

rent] Fed. Sec. L. Rep. (CCH) IT 91,564 at 98,862 (2d Cir. 1984); 

Holly Sugar Corp. v. Buchsbaum [1981-1982 Transfer Binder] Fed. Sec. 

L. Rep. (CCH) H 98,366 at 92,238 (D. Col. 1981); Pacific Realty 

Trust v. APC Investments, Inc., 651 P.2d 163, 166-67 (Ore. 1982). 

case holds otherwise. 

i 

See Telvest, Inc. v. Olson, supra. 

Household would have the Court find that its directors 

"good faith" in adopting the Plan is by itself sufficient to make 

Whitehead testified that the board be-the board's action valid, 

lieved in good faith that it was better able than the stockholders 

to decide whether they should accept a tender offer. (Whitehead VI 
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That belief, even in good faith, does not give the board the 63) 

right to arrogate fundamental stockholder decisions to itself. 

The law guarantees stockholders the right to make their 
) 

own decisions. As Judge Weinfeld put it in Conoco Inc. v. The 

Seagram Company Ltd.; I 

To be sure, the Board of Directors are under a duty to 
exercise their best business judgment with respect to any 
proposal pertaining to corporate affairs, including tender 
offers. 

i 

They may be right; they may know what is best for 
the corporation, but their judgment is not conclusive upon 
the shareholders. What is sometimes lost sight of in 
these tender offer controversies is that the shareholders, 
not the directors, have the right of franchise with re­
spect to the shares owned by them; "stockholders, once 
informed of the facts, have a right to make their own 
decisions in matters pertaining to their economic self-
interest, whether consonant with or contrary to the advice 
of others, whether such advice is tendered by management 
or outsiders or those motivated by self-interest." 

517 F.Supp. 1299, 1303 (S.D.N.Y. 1981) (emphasis added; footnote 

omitted). This overriding stockholder right was underscored by the 

Second Circuit in its landmark decision in Norlin: 

Our most important duty is to protect the fundamental 
structure of corporate governance. While the day-to-day 
affairs of a company are to be managed by its officers 
under the supervision of directors, decisions affecting a 
corporation's ultimate destiny are for the shareholders to 
make in accordance with democratic procedures. 

(Current) Fed. Sec. L. Rep. ^191,564 at 98,862.* That is no longer 

the case at Household. 

» 

• See also Indiana National Corp. v. Rich, 712 F.2d 1180, 1185 
(7th Cir. 1983) (emphasis in original) ("(M]anagement does not 
represent the interest of shareholders in relation to who 
ultimately wins any potential struggle for control . . . ."); 
Buffalo Forge Co. v. Oqden Corp., 717 F.2d 757, 760 (2d Cir.), 
cert, denied, 104 S. Ct. 550 (1983) (it is for investors -- not 
management 
equitable"); Kennecott Corp v. Smith, 637 F.2d 181, 187-88 (3d 
Cir. 1980) (the Williams Act allows shareholders to "exercise 
a knowledgeable and unfettered choice" concerning tender of­
fers) . 

"to decide whether takeover offers were fair and 
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The Rights Plan was designed to make impossible the prima­

ry takeover technique feared by the Board, namely, a two-tier take­

over made without board approval. (Whitehead VI 67) By making two-

tier hostile transactions impossible, the board also effectively 

eliminated offerors who needed 100 percent ownership to help defray 

acquisition financing, including, but not limited to, the feared 

"bustup takeover specialists." Thus, the Board eliminated perfectly 

lawful takeover techniques. As Troubh put it when asked if it would 

be desirable to eliminate hostile takeovers: 

J 

t 

That sounds to me like legislation which no board has in 
its power to do. 

(Troubh VIII 61) 

For the Household board's purposes, the 

only recourse was to Congress for legislation or to the stockholders 

Troubh is right. 

i 

f 
for a charter amendment. See Conoco Inc. v. The Seagram Co. Ltd., 

517 F. Supp. at 1304; Telvest, Inc. v. Olson, supra. Even accepting 

the Household board did not have the power to stop its good faith. 

takeovers. Congress, the General Assembly and the Household charter 

In drafting'DCCL § 203, 

Delaware's tender offer law, the Corporation Law Committee of the 

left that decision to the stockholders. 

Delaware State Bar Association rejected regulations which would 

obstruct or preclude the making of such offers because: 

It was the opinion of the committee that regulation which 
would have the effect of discouraging tender offers would 
not be in the best interests of Delaware corporations or 
their shareholders, in light of the fact that, when a 
tender offer is made, it is shareholders in the offeree 
company who benefit most directly and immediately. 

A. Berkowitz, Delaware Tender Offer Regulation, 2 Del. J. Corp. Law 

373, 374 (1977). See S. Arsht, A History of Delaware Corporation 
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Law 1, 20 (1976). ^w, 1 Del. J. Corp. As the court stated in en­

forcing Congress' policy and holding the Idaho anti-takeover statute 

unconstitutional: 

Idaho's statute is preempted, because the market approach 
to investor protection adopted by Congress and the fidu­
ciary approach adopted by Idaho are incompatible. . . . 
Congress intended for the investor to evaluate a tender 
offer; Idaho asks the target company management to make 
that decision on behalf of the shareholders. 

Great Western United Corp. v. Kidwell, 577 F.2d 1256, 1279 (5th Cir. 

1978) (footnotes omitted), rev'd on venue grounds sub nom. Leroy v. 

Great Western United Corp., 443 U.S. 173, 99 S. Ct. 2710 (1979). 

See also Edgar v. MITE Corp., 457 U.S. 624, 102 S. Ct. 2629 (1982). 

Upon analysis. Household's justifications for its Plan are 

readily seen as objections to legally guaranteed and beneficial 

The board was advised that there are newly developed 

takeover techniques, described as "front end loaded" two-tier "bust-

up" takeovers and "junk bond" financing, that render Household more 

vulnerable to a takeover. 

transactions. 

(McMahon IX 182-208, 219-21; PX 203 at 2-

The board was also told that "courts have shown an increasing 3) 

reluctance to interfere in takeover situations . . . that the state 

takeover statutes . . . have been declared unconstitutional. . 

[and] that other state statutes, providing for regulatory agency 

approval of change of control . . . may be unconstitutional. . . 

In addition the board was told "that current legislative proposals 
> 

at the federal level could strengthen the hand of a potential tender 

offeror by limiting the defensive options open to a Board of Direc­

tors." (PX 203 at 3) 

Put succinctly, the board was advised that it should adopt 

the Rights Plan because Household was vulnerable to a takeover 
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r 
through entirely lawful takeover techniques, that "it could not ex­

pect help from the courts in defeating legitimate takeover offers 

and that public policy as expressed by Congress might further limit 

a board's ability to defeat a takeover.* 

legislatures have affirmed certain stockholder rights is a poor 

justification for their deprivation by unilateral board action. 

As for the much maligned bust up takeover, there is uo 

dispute as to its legality or benefits. 

The fact that courts and 

Higgins put it aptly. 

I mean, the whole question of -- bust-up tender offers 
or proposals aren't illegitimate, you know, acts and high­
ly financed takeover vehicles, you know; nothing in the 

And if a deal is done at a fair world wrong with that, 
price, the fact that the guy has got to sell the whole 
shop to pay for his debts and make a profit., there is 
nothing wrong with that. 

(Higgins VII 218-19) Strikingly absent from defendants' proof is 

any evidence that any front end loaded two-tier or bust-up offer for 

any company was ever completed at an unfair price. To the contrary, 

it was the defense witnesses Higgins and Tower who testified to 

* Another alleged justification for the Rights Plan — that it 
gives the board the ability to prevent "greenmail" -- is also 
spurious. The theoretical threat of "greenmail" hardly justi­
fies the radical and sweeping deterrent effects of the Plan, on. 
all hostile offers and the consequent deprivation of economic 
benefits and rights of stockholders. A charter amendment 
prohibiting payment of greenmail would have solved this as yet 
hypothetical problem without eviscerating stockholders' 
rights. Cf. San Francisco Real Estate Investors v. Real Es­
tate Investment Trust of America, 701 F.2d 1000, 1005-06 1,1st 
Cir. 1983); Pacific Realty Trust v. ARC Investments, Inc., 651 
P.2d 163, 167 (Ore. 1982). Moreover, the most obvious to 
cope with the hypothetical "greenmailer" is to not pâ  him 
off. Whitehead recognized this. (Whitehead VI 59^ Given 
such an alternative, it is unconscionable to ask a court ol 
equity to sanction the significant infringement of stockholder 
rights to prevent that which the board can prevent by simply 
saying "No." See Chock Full O'Nuts v. Finkelstein., 5^S F . 

I 

* 

Supp. 212,  219 (S.D.N.Y. 1982).  
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their personal involvement in front end loaded or bust-up offers and 

who, along with Whitehead and Clark, conceded that the form of the 

offer is irrelevant as long as the "deal is done at a fair price." 

(Higgins VII 218, 179-80; Whitehead VI 67-58; Tower X 79-80; Clark 

VI 253) 

The problem Household perceived was not that illegal or 

inadequate tender offers might be successfully made for the company. 

it was that these new techniques increased the number of 

prospective offerors for Household and made an offer more likely. 

Household management's actions 

Rather, 

(McMahon IX 195-201; Clark V 251-52) 

and the evidence presented show that management was dead set against 

offers.* 

While the board might prefer to be the final arbiter on 

tender offers, institutional stockholders, who hold over 50% of 

Household shares, would, as Whitehead conceded, "prefer to make that 

decision themselves." (Whitehead VI 55; PX 41 at 3)** So would the 

rest of Household's stockholders. Higgins said the obvious: stock­

holders "are always interested in getting premiums for their 

shares. . . [P]eople buy stocks to make money. I mean, it is Ameri­

ca." (Higgins VII 155; 84) Whitehead urged, however, that the 

Board was justified in taking the decision from all stockholders 

because there were "small stockholders . . . who are less equipped 

) 

PX 59 ("We have absolutely no interest in talking about an LBO 
or any other change in current ownership of HI."); Whitehead 
VI 43-44; Higgins VII 153-54; Fahey Dep. 148-49. 

Wilcox testified that "[m]ost companies have a majority of 
their shares held by professional investors, and the individ­
ual holders represent a minority." (Wilcox IX 15) 

* 

** 
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to determine whether a particular premium is fair or not in the 

long-term interests of the stockholders." (Whitehead VI 65) 

Similar arguments have received short shrift from the 

courts: 

Counsel for Conoco. . . urged that in this frenetic period 
of billion dollar tender offers . . . there is need to 
protect the long-term investment shareholder and the "wid­
ows and orphans" who derive income from their holdings 
against the predatory speculators in the stock, 
are such evils in a free-trading stock market, the correc­
tion rests with the Congress and not with the judiciary. 

If there 

Conoco v. The Seagram Co. 

The consequences to our system of corporate governance 

Ltd., 517 F. Supp. at 1304. 

would be extraordinary if defendants' alleged good faith belief that 

they were acting in the interests of stockholders in adopting the 

Rights Plan were alone sufficient to validate it. If the mere be-I 

lief of a board of directors that it can better exercise rights 

heretofore the exclusive property of stockholders furnishes suffi­

cient basis for arrogating those rights and then shielding the deci­

sion from scrutiny under the claim of business judgment, 

ficult to imagine any stockholder right that would be secure or any 

entrenchment device that could not be so justified. 

it is dif-

B. Even If The Board Were Found 
To Have Acted Within Its Powers, 
The Rights Plan Should Be Voided 
As Unreasonable And Unfair To 
Stockholders 

The Rights Plan alters and abridges fundamental stockhold­

er rights and it vests in the directors substantial new powers which 

strengthen and maintain their control of the company, 

if it were authorized by statute. 

As such, even 

the board's action would not be 

entitled to a presumption of validity under the business judgment 
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rule. Rather, the burden was on the board to demonstrate that the 

plan was fair and reasonable to stockholders. The board failed to 

carry that burden. 

This Court, in a decision relied on by defendants,* re­

cently held that where board action even partially infringes stock­

holder rights. the act is not presumptively valid but must be sub­

jected to "careful scrutiny" to ensure that it was reasonable and 

fair to stockholders. Thompson v. Enstar Corp., Del. Ch., C.A. Nos. 

7641, 7543, Hartnett, V.C. (July 5, 1984) revised (August 16, 1984) 

(App. Ex. E). 

In Thompson v. Enstar, the Enstar board widely advertised 

that Enstar was for sale. It accepted the only firm offer, which 

was conditioned upon the creation of a voting trust lockup arrange­

ment ceding the offeror voting control over Enstar1s most valuable 

' 

. 

asset. In analyzing the legality of this arrangement. Vice Chancel­

lor Hartnett held; 

Lock-up agreements have been justifiably criticized. They 
often prevent open bidding for assets which, of course, is 
usually in the best interests of the shareholders. They 
also often infringe on the voting rights of shareholders. 
They therefore must be given careful scrutiny by a court 
to see if under all the facts and circumstances existing 
in a particular case they are fair to the shareholders. 

Id. at 11 (emphasis added). 

Vice Chancellor Hartnett carefully scrutinized all the 

relevant facts before he concluded that, 

call," the lockup arrangement was fair to the stockholders and that 

although it was a "close 

the directors had acted reasonably. The Court found that the Enstar 
: 

* Defendants Pre-Trial Memorandum at 60, 63, 69. 
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board had only one bona fide offer; the offer was contingent upon 

the adoption of the lockup provisions; there was a deadline for 

accepting the offer; the offer was deemed fair by the Enstar invest­

ment bankers and was likely much higher than what could be obtained 

on liquidation; and, if the offer were rejected, the Enstar stock 

price might plummet. Id. at 12. 

Here, unlike in Enstar, there is nothing speculative about 

the impact of the Rights Plan on fundamental stockholder property 

rights. The Plan prevents stockholders from receiving or accepting 

premium offers for their shares without board approval and it inter­

feres with their ability to buy shares or join with others to oust 

management through a proxy fight. Moreover, unlike in Enstar, there 

has been no attempt to show that the deprivation of those rights is 

fair to stockholders. Here stockholders have not been provided with 

a takeover bid at a price found to be fair. Rather, the purpose of 

the Rights Plan is to ensure that the Household stockholders do not 

receive a hostile takeover bid. Here, unlike the independent direc­

tors in Enstar, the directors are not promoting a transaction which 

will put them out-of-office. Rather, they are substantially in­

creasing their ability to maintain their control over the company in 

the face of strong stockholder opposition. 

312; Hayden II 122, 129-30) 

> 

(PX 251-54, 257, 260, 

The Supreme Court has held that when directors use corpo­

rate powers to preserve their control, they become interested direc­

tors . Bennett v. Propp, Del. Supr., 187 A.2d 405, 408 (1962). 

Good v. Texaco, Inc., Del. Ch., C.A. No. 7501, Brown, C. (May 14, 

1984) (App. Ex. F), Chancellor Brown declined to dismiss a deriva-

In 
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rights.  Plan dan atpe^tetopt^arai cfltPmi teesiving at  <aeeepfeing n accepting 

pffffltan offers fbeiriiahiareah ares bpatd napptpval and nit  ninter- i t  inter-

With rfhe.ir  31^11^7^0 i  buy ahhrBa;c Pth jpis or join pfhera rf•fi^ rs  to oust 

fhrPHghl raatp:rpxyc vfgght.proxy fight.  Hntitee nin E-nafeaJte in Enstar,  there 

haen ieen attempte cfp; to that that dhpritva>fiLPn tion tttpae crighfah€r is 

tp rafPEkhPt:daraoPders.  afpekhp^darac Iders nat n not prpvided) iWithd with 

a at  ia rpriea ;ffipunti  tGnhe rfBir3^ind to be fair .  fhanputppaa pfn rpose of 

feighta nhts Plan is eDSHnacfhatt]fha ^pHsahPldCatGekhGtdar^a iders npt not 

a P hpSf^Eta tH;kalG:Vae hade nver bid. Uatika nnlike tndapande:aficdiracdirec-

tft .ns in fhaPdiraefGtsC;a^ar tors are prGmpfiagr iai  ng a Which nction which 

put Cfham GUf-Gf-Gtffieae if ice.  they rhta rau^^aa^istby «ad:.ially in-

fMess iahiltit^ ̂ PP]maiathia P maintain ePafrGt iGVerc then eGmphay ci:anpany in 

face rGf rsfrPagrsfGekhGtda ± LrGppGsifipaer t ion. 25^-34^1 -257, 257, 250, 

^7^1 1  122, 129-30) 

Suprama CGHrf s u f C  h a s  that usa 

pGwars tp prasarva fhair cGatrGl, fhay hacGma iatarastad direc - K Q  d i r e c ­

t o r s  .  &e naEpppy .Del^^o pp, Del.  $87 rA72d. -K05,. 2d 405, 408 (1962). 

v. TaxacG, Inc.,  Del.  Ch.,  Np. 7501, C. v/ n C .  14, 

1984) EXPPF.),J ehhaCa1tGtnBrGWa:> cda^tia:adn tp i di^smisa:r a:- ;derriv§-a deriva-

In 
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tive action against Texaco1s directors for failure to make a demand. 

The challenged transaction involved a repurchase by Texaco of 9.7% 

The Court found that the trans-of its shares from the Bass group. 

action was structured so that the board of directors would be able 

to vote approximately half of the Bass Texaco shares (or 5%) for 

Chancellor Brown held: several years. 

Since this power to vote the shares of the Bass de­
fendants hereafter is alleged to be a power acquired for 
the board of directors itself, it follows that all board 
members are necessarily interested personally in the 
transaction that they are alleged to have wrongfully ap­
proved. Under these circumstances it seems without ques­
tion that the defendant directors have such an interest as 
would deprive them of the protection of the business judg­
ment rule at this threshold stage of the proceedings. 

Slip op. at 11 (emphasis added). 

Similarly, in Norlin Corp. v. Rooney 

the Second Circuit applying New York law held that directors, who 

Pace, Inc., supra. 

f 
vested in themselves voting power over shares issued to an ESOP and 

a subsidiary, were interested. Id. at pp. 98,868-859. The court 

held that: 

Once a prima facie showing is made that directors have a 
self-interest in a particular corporate transaction, the 
burden shifts to them to demonstrate that the transaction 
is fair and serves the best interests of the corporation 
and its shareholders. 

Id. at p. 98,867. See Treadway Companies Inc. v. Care Corp., 638 

F.2d 357, 380 (2d Cir. 1980) (emphasis added) (New Jersey law): 

In nearly all of the cases treating stock transactions 
intended to affect control, the directors who approved the 
transaction have had a real and obvious interest in it: 
their interest in retaining or strengthening their control 
of the corporation. 
burden of proof to be shifted to the directors to demon­
strate the propriety of the transactions. 
Propp, 41 Del.Ch.14, 187 A.2d 405, 409 (1962) . . . Petty 
v. Penntech Papers, Inc., 347 A.2d 140, 143 (Del. Ch. 

It is this interest which causes the 

See Bennett v. i 

1975) . 
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eitreoaca:g.®in^ganma.t:o'fexaco' s fiarectors for Saiilal^ demand. 

^haltha^.dcirig®±ister:irieactmi0®il^i5ri/csl,^@!g>uaclB®piQrie$iase by ^ixaco of 9.7% 

sifelsaisimres Bass group. CCherlCourt fbatidtltsh^bratise trans-

astion was strtataitiry^fe so that the bfiard of 5i^«i<<ittear^b^uld be able 

tot^otppsqi^itrratsil^tfei^fhalf blethe Bass Sfexa^i shares 5%) for 

Ehawiellor Brown, held: ^esres-al years. 

SlhmsepdDtejs tpower to trbtesltiseesshtfres of ShtsBass de­
fendants hera^lf^afi  it® fctleggdw^o ito^ia-r^wfgracquired for 
faharboafrd of dtigebfcyorid: i tself,  i t  fb^lows that feMraoard 
membaex^aaaaridQcaBfeara^iyecirptsgggsiSddypSBs'blaally in the 
tbataslala£b> icaxet3si. te^h^Ytiar^^eeLlg^®4ftid>lKa^~ wrongfully ap­
proved. Uhda^r these itrsfemnaEtances i t  seems ^fflthout ques-
tlhafa that tihged^felndant daT®c3McrinB siflave such an interest as 
Wepidx/detjdrisrtv-efthem of phetprbiistt ion blfietto^ta^iaiess judg-
mfenthrsale at  this fehff^®hffia .d : l^t$g'®c©fdi,t l<is proceedings .  

S^ipabpllat 11 (emphasis added).  

Similarly, in Norlin Gor^)Qoivs.y Rooney, gace,,  aupy.a,. supra, 

SheoS^ccDiicfciCiitra^DptyappllJdwig New lawkhdMr th®lddtSiaCtdl5-ec34mrs, who 

•$-estfedn3.®l^KmS)ii'm§spisr®&ing power okzareshares SsssuadEaaP an ESOP and 

aulsHb(iiaiii^a,ry^n®eitet£nts1re(±.ted. Id.  pp.pp. 98,868-869. The court 

hlaiti: that:  

Snpsirsa pfedaiLffi Bfeowenghbs/imiEgleiihtaidditfetaitPxH.rectors have a 
Self-puEttteirm^tirin a particular toarpsa^tontrii ieac 't ion, the 
biirfllesi tshitfltesri to flkamnitaraiBandciiisltrfebe tbarts^iitS-otDransaction 
fsifaiiRj ̂ Hirvssrufee Kihstbest ifiterests of thepiaa^pmrntion 
and alt^r^iraLrMislders. 

M. pat9g),.8 ©B., 867 . See gmepaiwiaevs Qampameigaa^ic . v. Care Corp.,  638 

l52?i 3S(7 , 380 (J£d. Clias.0 )19fire^ha(3ar^)laa3dEd) added) ^&te$jsyJd2»$y law): 

iiBanfe^ird^l adlfl of theesalsie^ttijn^a-BtngksltD3ApatQtairt®Sctions 
tntafidedt tnonifrfd^ttbentrol, the dlii<re35!!i2afs/a^h(i;hgpproved the 
b a a a s t e a a t i a o r r d a d v e n h a c i b m c r i s a l L n i r E d e o b v i o u s  i n t e r e s t  i h :  i t :  
Shfe4re^ln t igre^taijri ineta±na1n icpnGqrt:hgtijiaqgthehiing3rctegii lr control 
faffie th^proixialidx'mtion. it is thterdstiterest whusie ddiEses the 
bfir^erti©fi;cpfc®ofhtcStfe^ lshitfilEediiir®cthesd1icr©4aK!arB- to demon-
aK^a^BojEihieBlprcijfrtbfeytDinii^itsarmisactions. Seenggtoett v. 
groop. 41 ©SI . jCh2dL41 ,0518 , a0f i .2d 405, 409 (1962) .  .  .  Petty 
?en£-feEiiEitg^p^m?e£Bp .  Jna47, ^3.4271 A.42)d 140, 143 ^©el.  Ch. 
1975) .  
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The Rights Plan was adopted for the sole purpose of 

strengthening the directors' control over Household.* It was adopt­

ed by Household as part of concerted efforts by Household and its 

Its adoption was motivated by a fear that anti-raid advisory team. 

Household was vulnerable to a takeover by a large number of poten-

The board was remind-(McMahon IX 196-201, 219-21) tial acquirors. 

ed of the AVCO takeover attempt and told that Household was' particu-

(PX 203 at 3) larly vulnerable because it was in the same industry. 

Board members were told about the Bachenheimer approach and were 

advised, surreptitiously, about the leveraged buy out discussions 

(Whitthead VI 7-9, 48-50; Clark V 249-51) between Clark and Moran. 

imminent. The Board acted because it feared that a takeover was 

And Mr. Clark told you, did he not, that Mr. Moran 
might be preparing an unfriendly tender offer for the 
company, and therefore he felt it was essential that 
the board not follow your advice, and that it was 
urgent that the action be taken that day, did he not? 

Q • 
% 

A • Yes. 

) • * • 
. 

Other directors also told you that it was essential, 
or urgent, that this rights plan be adopted on August 
14th because Mr. Moran was planning a hostile takeover 
bid for the company, did they not? 

Q • 

They told me that they thought Mr. Moran might be 
preparing a hostile takeover bid. 
one had knowledge that that was a fact, 
me of other factors that caused the concern 
them to feel that action was urgent. 

I'm sure that no 
And they told 

that led 
t 

(Whitehead VI 48-50) 

own letter to stockholders seeking to justify • The defendants 
the Plan admitted that it "should deter any attempt to acquire 
your company in a manner or on terms not approved by the 
Board." (PX 211, at 2) 
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^fci^hfiaghts ®4amaJgcg^eaticfpt:ed for fehie ^2LLi^qa£rp><fse bf 

Sfef e^tteeteciirBg' tfeeitdi>±eo,fcor sriousHtitDiicMl *over Household.* waciojstdopt-

fed Syu^fetoBlehcsladpas'tpaftcoifcsaotiKrfeEtfiSdrtfforts and its 

afitisana^idteffidn/.isory team. lidtsplaiiErption raateiirattBd/ated by a Ifbalr that 

H§asi£tebl^avlcal^ Ttesilnetabdeviio a takeover by a iamlger rmBilpaateaaf1  poten-

eiqiliacsncpLirors. ^ScMahon IX l'SB~ZD)l, 219-21) S'taffirtbofflislr«aianriemind-

bl£e tMS^G^Via^eParfeeosrtetere^ttt .ffl i ipit  tffi i id tbit i  that HaaSehold was particu-

Y H i i i y r a t o i l s i d c i ^ i s l i f f i e b e c a u s e  w i s w a r s  i n  i & e e  s i a n n f e a s a t t K ^ u s t r y .  ( P X  § € 3 3 3 )  

©©atedrsiS5t£b^r±c \ ielrabta1Ld about EkehSd^iiaiidieHpproapJiraaacih and were 

advlfsjgdjjtisuisd^ptitiously, febeu±e\tjhi£Bg]e$i/ten^gedtbuy out discussions 

BiiwteeancCMDrttenand Mo ran. X^i"ti '*1d£Sd5 ,0I (ZiS^k^e-SCBrSOJiark V 249-51) 

Iher^oaodefccfedyteeidubecatisSeajtEcfd^raa^d that aalta(k^weMa3rfas imminent. 

Hnd MterlClark toild not, MhainMr. Moran 
teag^^it^jpn^pariunfraanaihifrtiseniilry tender 6<f£elrhtfor the 
soriipiaJwy^e th^efef ore he felt  wis  was felsstential that 
teharftcsirtd fiid-1lo£ro|r2iaw ^wcead^sKdethaidithat it was 
blrgtent that ihte ioKntt ia^rtdiffintaken (diay, did hetnot? 

Q • 

Yes. A. 

• * 

Otbecrtaddarectors fedib ^taoidzh^dna that wis was essential, 
orgorlg^rtft^atthiitsthis pigiats plan bdojatferfjUHd on August 
H4thufeed^as^IcTten MaE-aplawarELrp^L3Hiiiii)i3<#iiehb3ltH.d-«sitakeover 
Bad for thieparagnpairi .]^,  tdiid not? 

Q. 

rrtssMiailte tbh^t they Mhoil§hilaiMimi( îdirbB might be 
prbpatrii^ taal<te®srferlfei(tiakeover bid. Jiime stiiaet tchat no 
one hacirfterij^d-ddi^t that Tfe i ia t s ' / feEta fact.  AhdytbeJyi told 

olfhsathfectfaastors thaiecialiifflsd the concern Ifedt led 
thefieetb tff©il atliiatna®aaoiiarg»an± .urgent. 

XWhiSbsa^ad VI 48-50) 

' ierhtdffitttEistbcEkbtidkhslsfeteLrEpakigsstif justify 
EhanMcimtdiferiitted thatslictul '^Mffiitfed deJeartiaaiTptatttDeiaptjutEe acqui re 
yoicpaKppmprany in aaraiaranecrr csan dsrlnsrms apjar<a® f K i r d c^ed:hley the 
Board." 

• 

(PX at 13) at 2) 
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As Clark emphasized, the Rights Plan was designed to give 

the directors the power to decide whether a tender offer could be 

made based on the directors decision as to whether the offeror's 

terms were acceptable: 

Well, I think perhaps the most important feature of 
the plan to me — and I believe other board members shared 
this opinion. I have discussed it with them 
ability of the board to redeem the rights in the event any 
offer, even if it were a two-tier offer. If the terms of 
it were acceptable to the board, this plan gives the board 
total flexibility to redeem those rights. • 

(Clark V 238) Far more than the directors in Good, the Household 

directors through their own acts have given themselves the ability 

to exercise extraordinary new powers affecting their control of the 

company. A decision by the board not to redeem the Rights will make 

impractical any hostile offer and the consequent change in control 

of Household. The Texaco directors' ability to vote 5 percent of 

the company's shares for a limited period had a much lesser impact 

on control. 

is the 

4 

The directors in Norlin found themselves in a much more 

difficult position than the Household directors, 

immediate takeover attempt. 

They faced an 

Like the Household board they took 

extreme steps to give themselves the power to stop takeovers, making 

themselves interested directors. They argued that, despite their 

interest, their actions were fair because the particular takeover 

they were seeking to avoid was, in their business judgment, unfair. 

The court rejected that defense: 

t 

But even if Norlin's fears were legitimate, that would 
only help to justify the board's determination that an 
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filaEk ark fehe haight^ piahe Rights Plan dasignad. cto cgiVe give 

tiieedtors: tthse pbkere toedeCitiai ̂ thBtfeewha hhendar ta^fare could aba euld be 

taaded eonB ^he idirfectdrs ectors'  as eto ;Mhet^rathwaeff.eror^'s offeror 's 

acceptable: acc^iptable: 

I . : I pe^ha^s^haapdstae most fffiabureIdf feature of 
plan a4eemeto me --  and I dfehdE^b>artdamEmbersa members shared 
opinion. i: .on. 
ofelity of bdard eted to thderight-s ini ghts in event aan:yt any 
even eif even if  were eaeatwd-•tfcicere offer.  eer.  
were aaddQptablfeafcOeth© beard^o ard, plan plan the abdard board 
fiexibili tyL itdh redefem thdSe triigh(tse •  eghts.  

haVahdis^UHs.£^ it with etthEmhem the ehe 

the eherrts idf of 

V eaja) V 238) fidre L:t:h3n iatoffia dthecddrs ciro rs in GheafloUSehdlda sehold 

tihrdugh ithetlIr duge their own hats given given the aabtiltty the abili ty 

exerci^s: ta^ra^•rdtnady iLgewr pdMerpo affectitfg adhatg ddntrol c:df: it:hS of the 

company. dedtstdg (by itheabeard andt not d©dsemltf^hs •KtghRSaUtll eill make 

any ahdS:tLtlEl dftfadhand ethe eddnsiequi^t ahhaggsl a^tuent change in control 

HduSehdld^o Id.  The dtda3dt:edS^^r etoili ty td ivetteh  ̂  o vote 5 df ecent of 

ddmpany^'sny' s Sdr ees for ltmtts.d; ̂ pSdi^di ̂ ddhaamuchtlletssSdatffipactlhact 

on control.  

dtdedteds:: "t<nr s in fdund e found in^i imU!ahi mods a much more 

pe£ttte:g i±haKiition than HeusShdld hold directors.  r^ded i^g: ed an 

takeover • a t tempt.  • r  atte-ript: . .  the Household board they took y took 

SKSp•Site t1h.@ms®l•veSh1Ehs ̂ ewEd tde spdp er to stop makiog ers,  making 

interested didec:teds. , d irectors.  argued that,  despitee • their t h e i r  

their actiens were fair  bedause the partidular takeover • ' 

Wteds ae^ktngi (tei Hvoid was^, itg i^eida bufetgssS uj^dgmentj e Ugfea^td^^ unfair,  

dourt rejedted that that defense: 

evSn even Ndrlfcnr'M tfeiarge were hlsgttltma:t•Sim that wduld would 
help help justify the board's that 
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anticipated takeover attempt should be opposed as not in 
the corporation's best interest. 
our evaluation whether the actions taken by the board in 
r e s p o n s e  t o  t h a t  d e c i s i o n  w e r e  f a i r  a n d  r e a s o n a b l e  . . . .  
Again, this concern, however real it may be, does not help 
to establish the independent legitimacy of the actions 
taken by the board to counter a perceived threat. 

It has no relevance to 

at 98,869 (emphasis added) 

The Norlin directors also sought to justify their acts on 

buy1 

Id. 

the ground that "the board needed to consolidate control to 

time to explore financial alternatives." 

stockholders would be the beneficiaries. 

Norlin asserted that the 

A remarkably similar argu-

pre-trial memorandum at 41-42 and by 

(Clark Dep. 62; Troubh VIII 6:2-56; Fahey 

The Norlin court disposed of that argument summarily in 

ment was made in defendants 

Clark, Fahey and Troubh. 

Dep. 54-57) 

phrases echoing Judge Weinfeld in Conoco: 

This argument stands our prior cases on their 
heads .... We have never given the slightest indica­
tion that we would sanction a board decision to lock up 
voting power by any means, for as long as the directors 
deem necessary, prior to making the decisions that will 
determine a corporation's destiny. Were we to countenance 
that, we would in effect be approving a wholesale wresting 
of corporate power from the hands of the shareholders, to 
whom it is entrusted by statute, and into the hands of the 
officers and directors. 

Id. (emphasis added) 

The stockholder owners of the corporation are entitled to 

determine for themselves who should manage their company and whether 

When they are dis-their shares and their company should be sold, 

possessed of the right to make those decisions, they are dispos­

sessed of fundamental property rights. That is neither fair nor 

reasonable to stockholders and, for that reason, the Rights Plan 

must be voided. 
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etn|p)teofcteurldtiteosfeduid b<st opposed as not in 
tfaepoxadpmm'IsiitoBfefe ibHte^rd^tterest.  
Q^t-lw^lOJaiyi^Ah^faethieractlhiepraBctions te^kfete l±y)atiigte ihoard in 
response to that decision were fair  and reasonable .  .  .  .  
A^itn, this b^we^n^^dwever real mtymlay, boto^sdooei hetphelp 
tst^feisatil i t i te ti todep&d^oelndent ^gqitimacy of ^hfeiorc^ions 
l&ak^ap by the boati^rteercCTupteceav^rtd^jaaad threat.  

ffiSshas nola^raararbDe to 

I d .  at  98,859 ^(Safcph)asis added) 

tf&alitorlin disxecasm^itatsiojsstijgi^t tftosijuattfyoAheir acts on 

tlt i ie Bthedba^aoifech^edednfeolcdariKJldcsi^ttelcontrol to 'buy'  

t.<in^xftboieBcifli j®®©cf aiia®ilrtiffldns6t]iteEnatives.  "  Ms$"4Jitecki^fflrt t i<iiethat the 

\ f f i d i ; i cD i :(kh !D d . <±4 T E S  would be- the beneficiaries.  A remii^ciabslngfus-imilar argu-

wasitmawiffi inade in defendants' nEP^ndiaAduamd-03^41-42 and by 

C41agrJic/arEfei,tey)ui)iid Troubh. m^Jl-ark Dep. BSguiairoubh ¥I2^5®2-56; Fahey 

E)4p57)54-57) ^J&l^ferlin court df sti?[^te<iHsif imtehStsarmgaimB]ryt  istimmarily in 

p&te<a©©? Weinfeld in Conoco: 

^hgisn^retg^attsrsrcisstands pui^prdacaescases on their 
heads .... fotevfeavwoiever ^li^esiLitj^t^effitighiiHesA-indica-
t&aite it^iat we waudLtiicsarTEc-broiirdadboiia-iiDidecision tocJiQi^Jc up 
po^lft^pcSwn^ntejinajiyfOTeans, for isn^cmag as flheedticrtsctors 

p®iioTk±t?Dg irtditeiidgctheoilfficisions will  
de^JSt&TOii^pnclisrporation's destiny. Werteo wapdrrtena^nfeenance 
TgfeaMSQuXffe jwouffderfa le^f^trcfaB-napprovinq a whedteiaaie wresting 
gifr^aaqEfeargptpa/eigo^egmflrlaai It^iHdshands blfe tMmr^toadbar^dgircs , to 
Wfeom i t  sfe^ttBtafu^ra^ iartd) t tntoh&fai^shaffict^eof the 
aifif itiisass^tacned .di rectors. 

Idrrip4®mp^riasJrted4tdded) 

Iti^cl^tailcf^toMeerQwct&rt^i^fcotdperiatrporation amteitetSJittfced to 

tfhemsfe'l^-fei riftdri®g^<fetiidrmQOTap^iitl<09r±3rwtieitopany and whether 

feh®i«s slisirdiiearrd their sb<niip]aah,-ib^ls<miiid be sold. atteyliaire dis-

pfis'fel^sieicthtf t-BhsiafcighJto^) ctedi^ithisgettieyisdmriy-^pthey are dispos-

That is  fiajLthmr fair  nor Q^sSianJdaiifenSLEriditnrepfeatyproperty rights. 

t©aSbwateilceLdfeocSStiDdkhfildetEfetand;^sfdsf thatRij^atasDn, the Rights Plan 

tae s'to ixte d^o i ded. 

49 



T 

There Is No Precedent For 
Application Of The Business 
Judgment Rule To Sham Actions 
That Defeat Fundamental Stock­
holder Rights 

The Plan cannot be justified by reference to any business 

judgment case cited by the defendants. 

devices in those cases is irrelevant to this Court's analysis of the 

C. 

The discussion of defensive 

Plan, for three reasons. 

First, in every case, the board made a necessary manageri-

Each board was al response related to a specific takeover attempt, 

obliged to make and made an evaluation of the desirability and fair­

ness of the specific offer and weighed the detriments of the contem­

plated defensive action against the benefits of an alternative 

The Household board did not reach a business judgment with course. 
> 

It made a respect to the merits of a particular takeover attempt. i 

sweeping judgment on the desirability as a matter of public policy 

The business judgment of boards of directors passing on takeovers. 

rule does not apply to such actions. I 

in every case the board action had legal and eco-

Each 

Second, 

nomic significance wholly apart from any anti-takeover effect. 

In each case. case involved a transaction of economic substance.* 

the corporation exchanged something of material value (e.g., cash, 

authorized but unissued or treasury securities, or assets) for some-

The sole exception -- the transaction attacked in Pogostin v. 
Rice, Del. Supr., No. 255, 1983, Moore, J. (June 21, 1984) 
(App. Ex. G) 
was at issue in Pogostin was a statement by the board that an 
offer was unfair, 
tioned its offer on board approval, no other act was required 
to deter the inadequate offer. 

* 

lacks economic substance only because all that 

Because the offeror had voluntarily condi-

50 

TIS No frecedpntc For nt For 
lication Of 'SVi^iKSS^ness 

SOC Rule To ^fitionstions 
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for thfSf masons.  csons. 

g-n everyn caser ntha cboardi ̂ ade a necessary c ffien3g«ri™ana<?eri-
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ct?l mgks and naftd eeva1uationc ofnthendesirafeili ty Candcfailr-  and fair-

of seesific cOtte:r cand c  ̂ weighBdc £hecdetsiments dnents dhenhe contem-

jdefensivsnafit ion against a1^ nst the lofn annalternative nernatlve 

course. HSUseteldnold SOS C aeash a nach a business withn ent with 

fos; th€cmeritft c merits a PartigUlge ctakeover cer attempt. madec dc a 

iudsimfnt 5n cfhe cdesirabiiitys usability as matfercof c pubiis cpoiiSLy.cy 

bOaSdS cOf of massing c§n nassing on takeovers. IbUSfinesS cjudgmentcient 

does aPP ly t o  s u c h  action s .  

Second, Bveryc ry t;hec bodrd coard action l e ga l  cgad  esO- eco-

S iflP i f icance cwkolly capart  ̂ mc •any c  an t intak©avsr cesfBfl^r• effect.  Each 

inV8 lIBd can^nsast iftn cOf!•eso&0mi§cSUfeSfeance^n*ance .  * each c casen ce, 

eorpesafioa cion something Of cmatarid lc JVaiuee r ial  value cash, ,  cash, 
b u tnorized but QSc t r e i s u r y  s e c u r i Sc i e s^ e  , o r r  d i S S B tS)cr assets) Somenome-

Sfile c@5SePtion>c—nccfhec tir®ffls©gfios c atfedcked; cin cgoqfastanq vsc in v. 
Dfi.  .  Del.  NQ. IT..  NO. 1i |3,  cM©ore,J^n e,  J .  21,c1984.) ,  1984) 
Ex. G) economic substance only because all  . that . i  that;  
at  i s s ue m Poqo s t ln a statement by the board that an 
w a s  
i t s  o f fer on • approval,  no^ other act was required 
deter t l^ inad e q uat e  

the offeror had voluntarily condi-
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thing else, also of material value (e.g., cash, the company's own 

shares, securities of another corporation, or real assets). See 

Crouse-Hinds Co. v. InterNorth, Inc., 634 F.2d 690, 703 (2d Cir. 

1980) (exchange offer between Crouse-Hinds and Belden Corp. in sup­

port of arms' length merger agreement negotiated prior to InterNorth . 

hostile tender offer); Martin Marietta Corp. v. Bendix Corp., 549 F. 

Supp. 623, 625 (D. Md. 1982) (counter-tender by Marietta for Bendix 

at a price conceded by Bendix to be advantageous to Marietta); Car­

ter Hawley Hale Stores, Inc. v. The Limited, Inc., C.A. No. 84-2200-

AWT (C.D. Cal. April 17, 1984) (App. Ex. H) and S.E.C. v. Carter 

Hawley Hale Stores, Inc., 587 F. Supp. 1248 (C.D. Cal. 1984) (repur­

chase of its shares by Carter Hawley in open market at market price; 

issuance of preferred stock in return for $300 million); Pogo Pro­

ducing Co. v. Northwest Industries, Inc., No. H-83-2667 (S.D. Tex. 

May 24, 1983) slip op. at 2-3 (App. Ex. I) (self-tender by Pogo at 

same price as Northwest's hostile tender); Panter v. Marshall Field 

& Co., 646 F.2d 271 (7th Cir.) cert, denied, 454 U.S. 1092, 102 

S.Ct. 658 (1981) (purchase of six major stores by Marshall Field 

found by lower court not to be "unsound business ventures," 486 F. 

Supp. 1168, 1194 (1980)); Northwest Industries, Inc. v. B.F. Good­

rich Co., 301 F. Supp. 706, 709 (N.D. 111. 1969) (purchase by Good­

rich of synthetic rubber venture resulting in substantially in­

creased cash flow and material increase in earnings of Goodrich); GM 

Sub Corp. v. Liggett Group 

(April 25, 1980), slip op. at 4 (App. Ex. J) (Liggett1s sale of 

"crown jewel" asset for twenty two times earnings compared with 

tender offer price of eight times earnings); Whittaker Corp. v. 

> 

» 

Inc., Del. Ch., C.A. No. 6155, Brown, C. 
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price was. (^ortfcwesttsvhssti^e (t^nder)tv Edst^r VP tMbrshallVBie^di 11 Field 

& 646 , 646 271V 271 (7th Cir.) dentedgVenied, 454 1032, 11:02 , 102 

658 V. 658 (1981) ofdsiX: ®ldjo<ri s tores wby r  stores by IHield i l l  Field 

b9nldwhr'  lower not wto wtae ^"^sbendnnsound Vunture^Ventures,  " FP 1 F. 

1168, 1134 , 1194 Northwest HrndfahtriesJ il^c^t ries. Inc. B.Fp . Goodfood-

Coeh Co. , FP 1 F. 7Q6P - 7 09 6, 709 1110 ,19ISHD: 1969) bP:Gb:b^te by Good-

of ' synthetic rubber•venture resulting in substantially•inta^ly in-

cashned cash and pmdtertHlt tr LCreaafi 1^^  ̂ ^nt:ng®d ofi 1 Gbbdrt:ch^o•o cGMi ch);  GM 

Corp. v.  Liggett  Group roup, Del.  Ch.,  No. 6155, Brown, C. 

25, :138a^fp- s1tpdop. pat n op. at  4 EXpJ.) Ex- J)  1s sal® 1 of 1 sale of 
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Edgar, 535 F. Supp. 933, 938, 941-42 (N.D. 111. 1982) aff'd, Nos. 

82-1305, 82-1307 (7th Cir. Mar. 5, 1984) (in effect, sale by Bruns­

wick Corp. of major asset, valued by hostile offeror Whittaker at 

$350 million, for approximately $420 million); Buffalo Forge Corp. 

v. Oqden Corp., 555 F. Supp. 892, 905 (W.D.N.Y.), aff'd, 717 F.2d 

757 (2d Cir.), cert, denied, 104 St. 550 (1983) (Buffalo Forge's 

sale of treasury stock at price exceeding initial tender offer price 

to obtain a higher bid); Heit v. Baird, 567 F.2d 1157, 1161-62 (1st 

Cir. 1977) (Baird Atomic's issuance of block of new stock to three 

directors at market price "may have served any number of entirely 

proper corporate purposes"); Treadway Companies, Inc. v. Care Corp., 

638 F.2d 357, 380-84 (2d Cir. 1980) (Treadway issued block of autho­

rized but unissued common stock at market price); Gearhart Indus-» 

tries. Inc. v. Smith International, Inc., 741 F.2d 707, 722-24 (5th 

Cir. 1984) (Gearhart's issuance of warrants with sale of debentures 

for approximately $70 million as necessary part of financing pack­

age, terms of which were negotiated at arms' length). 

Each transaction addressed purposes contemplated by the 

statute which gave it validity, 

sury and authorized but unissued stock is validated by DGCL §§ 160 

For example, the issuance of trea-

and 161 and similar statutes in other jurisdictions as a means of 

generating capital for the corporation. That purpose was directly 

served by the stock issues in Crouse-Hinds, Buffalo Forge, Treadway, 

Heit v. Baird and Gearhart. In each case, the corporation was found 

to have obtained significant consideration for the securities. 

The power of the board to purchase or sell real and per­

sonal property conferred by DGCL § 122(4) and comparable statutes in 
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other jurisdictions is intended to provide flexibility in asset 

reallocation for maximization of stockholder value. That purpose 

was handsomely served in the asset purchase and sale cases cited by 

defendants. In GM Sub, for example, a subsidiary was sold for 22 

times its earnings in a transaction said to have enhanced Liggett1s 

overall position. Slip op. at 4. Repurchase programs and self-

tenders like those in Carter Hawley and Pogo are authorized by DGCL 

§ 160 and comparable statutes, which recognize that purchase of a 

corporation's own shares can benefit the remaining stockholders. 

In each case, the terms and conditions of the transaction 
> 

were dictated in part by considerations outside the control of the 

board. In the case of asset sales and purchases. and stock issues. 

sales and exchanges, the terms were negotiated at arms length with 

third parties. See, e.g.. GM Sub, slip op. at 4; Buffalo Forge, 555 

F. Supp. at 900; Grouse-Hinds, 634 F.2d at 692, 695; Gearhart Indus-

tries Inc. v. Smith International, Inc. (current] Fed. Sec. L. Rep. 

(CCH) n 91,852 at 98,977 (N.D. Tex.) aff'd in part rev'd in part, 

741 F.2d 707 (5th Cir. 1984); Northwest Industries, 301 F. Supp. at 

709; Treadway, 638 F.2d at 366. In the case of the Carter Hawley 

repurchase program, Pogo self-tender and Marietta counter tender, 

the terms were dictated by market forces. 

In contrast, the Plan has no economic substance. It de­

rives no authority from the statutes which purportedly give it va­

lidity, 

board. 

term in Telvest. 

Its terms were conjured up unilaterally by the Household 

It is a sham device, within the Court's definition of the 

53 

^KisdlaticsidadlsLons is intended to ]fitoJftlifej i i 'b^15 in. asset 
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§ i65 
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none of the defensive devices in the cases cited by Third, 

defendants had the far-reaching impact on fundamental stockholder 

rights of the Plan. In not a single case did the device block the 

hostile takeover to which it was specifically addressed.* In sever­

al of the cases cited by defendants the hostile offeror went on to 

acquire the target company. 

In Buffalo Forge, the Ampco-Pittsburgh Corporation suc­

ceeded in acquiring Buffalo Forge, notwithstanding Buffalo Forge's 

sale of 425,000 treasury shares to white knight Ogden Corporation in 

response to Ampco's initial offer. 555 F. Supp. at 895, 906. The 

sale by Liggett of its purported crown jewel did not deter CM Sub 

from purchasing Liggett. Rothchild International Corp. v. Liggett 

Group, Inc., Del. Ch., C.A. No. 6239, Brown, V.C. (July 14, 1981), 

Martin Marietta's counter-tender did slip op. at 1. (App. Ex. K). 

* In Panter v. Marshall Field & Co., 486 F.Supp. 1168, 4184 
(N.D. 111. 1980), aff'd, 646 F.2d 271 (7th Cir.) cert denied, 
454 U.S. 1092, 102 S.Ct. 658 (1981) the only case in which the 
putative acquiror abandoned its offer, the offeror Carter 
Hawley gave up the offer because of its "doubt about Marshall 
Field's earning potential," not any antitrust implication of 
Marshall Field's acquisitions. Moreover, the trial court 
found that there were independent reasons for the acquisi­
tions. Marshall Field had been considering them for several 
years before it became aware of the Carter Hawley offer, id. 
at 1182, and believed that the Carter Hawley offer was illegal 
under the antitrust laws without the allegedly defensive ac­
quisitions. Id. at 1180. Where there are no such independent 
grounds, courts have not hesitated to strike down acquisitions 
made purely for antitrust purposes. See, e.g.. Royal Indus­
tries, Inc. v. Monogram Industries, Inc., (CCH) [76-77 Binder] 
Fed. Sec. L. Rep, U 95,863 at 91,131 (C.D. Cal. 1976). 

In Heit and Johnson v. Trueblood, 629 F.2d 287 (3d Cir. 1980), 
cert, denied, 450 U.S. 999, 101 S.Ct. 1704 (1981) also cited 
by defendants, there was no outstanding offer to be abandoned. 
In Johnson, in fact, the board majority held voting control of 
the company; there could be no takeover without their consent. 

< 
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Third, a£nfeh©f the defensive devices in €hieeacsigtaecfcti^ed by 

l^iiefeldants had the fapatrteaaohing impact on StiadkhiaiTdssl stockholder 

gfghto® of the Plan. In ao^iiagJsingle da<ietbi^.die6ti®:ed0vice fc&eck the 

ttskddwah to which wfiswas s^#clfi«k-l*l y addressed.* $ev@ever-

§f felfiethe cases byted by fila€endants the hfilt iclie vc^fiepiEir went on to 

Ifequta-eg^toe^cttig^i^t company. 

Bafga£<faELoy^rge, ^Bc^^tat^bjytrefebiieghocaleporatiGn suc-

48ede4uiiur^;c^ME]fMg Baff^IcncEtmi^^taotiwiii^hSitMailicn^oBTgffalo Forge's 

§I142&fOG4(25,000 fcbeasariys sitautes to white Kgidgtit  Ogden (torporation in 
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tegrlfeifesiyetLtiggett of sits pm^piorted crown ^es^el did detedeter SMbSub 
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GSOUP, cine.;  -Del.  Ch.,  S<?A. No. BEa^r),  Bfcdwn, V.C. 1981), 

e^ipabpl.  at  1.  ^AppK) £x, K) .  Mariatit^faorietta '  s  didnter-tender did 

In PanBteirslmllM^d-sadll Field & <386, 486 FlSapplia'E.68, 4184 
](NLD.1 SKI)])^ &€g'd. 646 212d 271 (7th Cir. ) demtec^enied, 
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t ions. EaeittaUdd Field had been tbeisiffeir iaByeti^dm for several 
^efiaj-EebEtfdc isEainfe  bweameo&wtati® of the Carter Hawley idfer,  id.  
at82p.8^r)d iradilffiarfedeved thatCititeejCdiatevd^yHawley ©^feirlls^alillegal 
i l ihdeantthtHruEttiL -bEissteit lawist  •^l-Tg'.!SUtLegtedlglde^iaElj / / Q i i 5 i r e n s ive ac­
quisitions. M. l^atO 1180 . Where a±ffiirBD aBsaehndndapfendOTilBpendent 
gconlnsid^a^HJUiDtts have not hesitated to dtwmk^t^^i^tajocgfiai s i t ions 
pade piiiirely;r^dcrantiitnois't^purposes. Seg> • gRcig/.a,i  Royal Indus-
gpiesy.  XMimoqaranMonogram Indugtfcdcafe),  Inc.,  (CCH) Binder] 
Bed. Bee. L .  Hep. H  § 5 , 8 6 3  at 9 1 , 1 3 1  q j S l D . i m i ) . .  1 9 7 6 ) .  

In HedtJcatomfeoJiohnson ^ru^te-iKBited^ocfe^^ 629 E82d 287 (?3d.-Cliag.0)1980) ,  
demteddenied, 150.U.S. 99©,S0.(01. SUCSti .  1704 (1981) alfeodcited 
bffdiacfffimfcta/ntt^iprfehffsa R<as no ofits^tatadtog afefefidcn^di.  be abandoned, 
irnhflsto^sdci;  f iactfatb^ fefeardjonaa^imiyotist^ t i 'alldng/oting ofintrol of 
thmparcinpatrt^rettesnddcbeldo ttealtacvteak^d^fefut/i thout thaa^nleonsent. 
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not deter the Bendix Corporation from purchasing a majority interest 

in Marietta pursuant to its tender offer. Martin Marietta Corp. v. 
•» 

Bendix Corp., 549 F. Supp. at 625. See also DMG, Inc. v. Aegis 

Corp., Del. Ch., C.A. No. 7619, Brown, C. (June 29, 1984) (lock-up 

option granted to DMG to acquire Aegis subsidiary did not prevent 

Minstar, Inc. from acquiring Aegis by tender offer) (App. Ex. D). 

Defendants argue that some of the defensive actions in 

their cases affected stockholder rights as drastically as the Plan 

because they fundamentally altered the corporation's asset structure 

and thereby reduced its value. As noted above, the cases cited by 

defendants are to the cortrary. Had the transactions caused an 

unfair impact on the target company or its stockholders. the trans­

action would have been enjoined. See Gimbel v. Signal Companies, 

Inc., Del. Ch., 316 A.2d 599, aff'd, Del. Supr. 316 A.2d 619 (1974). 
4 

No such injunction was issued in any of the cases cited by defen­

dants . 

In addition to the cases cited above in which the hostile ] 

' offeror completed its acquisition notwithstanding the target's de­

fensive actions, other cases cited by defendants demonstrate that 

these defensive actions did not deter a continuation of the takeover > 

See, e.g., Pogo, slip op. at 3 (Pogo's self-tender did not 

deter Northwest and Sedco, Inc. from proceeding with their tender 

offer for Pogo; ultimate failure of offer was due to lack of 

effort. 

tenders, not to abandonment of offer (App. Ex. L)); S.E.C. v. Carter 

Hawlev Hale Stores, Inc., 587 F. Supp. 1248, 1251 (C.D. Cal. 1984) 

(The Limited continued its tender at a higher price after Carter 

Hawley commenced repurchase program; far from deterring the offer. 
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deter the Bendix Corporation , 0 1 0 1 1  purchasing -a , majority interest 
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the action had the effect of increasing the offering price); Crouse-

Hinds, 534 F.2d at 690 (InterNorth consummated its offer after corn-

Particularly instructive is pletion of Belden Grouse-Hinds merger), 

the court's comment on the effect of Buffalo Forge's defensive ac-

tion: 

[N]either Ogden nor Buffalo Forge intended the sale of the 
treasury shares ... to foreclose additional bidding, 
either by Ampco or third parties. And, in fact, the sale 
of the treasury shares did not foreclose competitive bid­
ding, but rather stimulated it. 555 F. Supp. at 906. 

Each of defendants' cases treats a board's exercise of 

managerial judgment with respect to a specific business problem. 

None of the actions taken in those o-.ses was a sham within the mean­

ing of Telvest. None of the actions approved in those cases imposed 

any structural deterrent to hostile takeovers or interfered with the 

stockholders' right of unrestricted alienability, 

sive actions in these cases did not have effects comparable to those 

of the Plan, they cannot serve as precedent for the application of 

the standards of the business judgment rule in this Court's review 

of the Plan.* 

Since the defen-

* Equally puzzling were defendants' extended references during 
trial to the so-called "Poison Pill" preferred stock issues of 
Lenox, Enstar and Superior Oil, none of which had a two-for-
one flip-over provision. Since none of those provisions has 
ever been approved by any court, they cannot provide a prece­
dent for application of the business judgment rule to the 
Plan. In addition, the "Poison Pill" aspect of certain of 
those devices could be circumvented by announcing an offer to 
acquire the remainder of the stock within a specified period 
after acquisition of a triggering block. Thus, unlike the 
Plan, any deterrent effect on takeovers could be avoided by an 
acquiror without the need for board approval. In any case, 
defendants' justification of the Plan by reference to a device 
which their own expert called a "suicide" or "kamikaze de­
vice," (Troubh VIII 51) is less than compelling. 
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D. The Board Did Not Exercise An 
Informed Business Judgment 

No court, under any standard of review, will uphold unin­

formed and misinformed decisions of a board of directors. Even if 

the business judgment doctrine were applicable here, therefore, it 

"[TJo invoke the 

rule's protection, directors have a duty to inform themselves, prior 

to making a business decision, of all material information reason­

ably available to them." Aronson v. Lewis, Del. Supr., 473 A.2d 805, 

812 (1984) (emphasis added); accord Gimbel v. Signal Companies, 

Inc., Del. Ch., 316 A.2d 599, aff'd, Del. Supr. 316 A.2d 619 (1974); 

Kaplan v. Centex Corp., Del. Ch., 284 A.2d 119 (1971); Lutz v. Boas, 

Del. Ch., 171 A.2d 381 (1961); Andresen v. Bucalo, Del. Ch., C.A. 

No. 6372, Hartnett, V.C. (March 14, 1984) (App. Ex. M) (board's 
v 

business decision not protected under the business judgment rule 

because the board "did not exercise any independent or informed 

judgment as to the fairness of the agreements to the corporation." 

Slip op. at 8) 

would not validate the adoption of the Plan. 

The board did not know what it adopted. The board was 

advised that the Plan would encourage offerors to channel their 

offers into cash offers for all of the shares. The evidence, much 

of it from the defendants' witnesses, establishes that such offers 

are imprudent and impractical, 

does not impede. 

The board was advised that the Plan 

restrict or make more expensive a proxy contest. 

The evidence established that proxy contests can henceforth only be 

waged on terms that seriously handicap potential insurgents, 

sitions of minority positions which could threaten the board's con-

Acqui-

trol are effectively limited to less than 20 percent; yet the board 
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• 
was not so advised. These areas of misinformation go to the heart 

of what the board thought it was doing. 

The Plan was designed to be intentionally confusing so 

that potential offerors, their counsel and investment bankers would 

be deterred by their inability to understand its ramifications and 
i 

effects. (PX 183 at 1) The Household directors, who only had an 

incomplete three.page summary of the Plan and, at most, a two hour 

oral presentation, could not have been expected to master it suffi­

ciently to exercise an informed judgment. Hull, Household's general 

counsel, one of the "experts" who briefed the board, gave testimony 

which was materially inaccurate in describing one of its key as­

pects.* 

4 

* 
The Board Was Given Inadequate And 
Misleading Information About The Plan 

The board was given summary, inadequate and misleading 

information about the mechanics and effects of the Plan. As a re-

suit, the board members knowledge of both the mechanics and effects 

of the Plan was inaccurate and incomplete. 

Before the August 14 board meeting, the board received a 

three page memorandum (PX 183) describing the Plan. The last page 

purports to contain a summary of the principal features of the 

Rights. That summary omits key aspects of the Rights. For example, 

it describes the 20% acquisition trigger as an acquisition by a 
1 

* Hull testified on deposition that .the formation of a group 
holding more than 20 percent of Household's stock would not 
affect the board's ability to redeem the Rights. (Hull Dep. 
34) 
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person or group of "20% or more of the Company's common stock." (PX 

As a result, a number of directors only understood the 

20% trigger to apply to actual share purchases. 

183 at 3) 

(Evans Dep. 40; 

Kartalia Dep. 68-69; Hendry Dep. 54-55; Tait Dep. 44-45; Osier Dep. 

55; see also Hull Dep. 34) The board had not been told that the 

Rights Agreement defined a 20% acquisition to include: 

(i) the acquisition of any right to acquire or right to 
vote shares of the company's common stock pursuant 
to any agreement, arrangement or understanding, or 

the simple formation of a group of stockholders "for 
the purpose of acquiring, holding, voting or dispos­
ing of any securities of the Company." 

These provisions impair the ability of Household 

stockholders to conduct a proxy contest for control, 

these provisions is essential to a proper understanding of the func­

tion of the Rights as an anti-takeover device. 

(ii) 

(PX 204 at 2-3) 

Knowledge of 

Defense expert 

Troubh testified that "one of the important questions" for a board 

adopting a "poison pill" would be the beneficial ownership defini­

tions which trigger the device. 

Household says that it would have been unusual and unnec-

(Troubh VIII 77) 

essary for the directors to have read the actual Rights Agreement. 

(See, e.g., Clark Dep. 96) The board was left to rely, instead, on 

a cursory summary in the board book and on counsel's oral exposition 

at the meeting. Those sources of information were inadequate. When 

asked a question about the impact of the 20% trigger on the forma­

tion of a group, one director candidly admitted "I think I would 

have to read the rights agreement before I understood that." 

Dep. 55) 

(Osier 

A seven page summary of the Rights Agreement prepared at 

least three days in advance of the board meeting explained that a 
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20% acquisition -- the central event in the operation of the Plan --

included both (1) beneficial ownership of and (2) the right to ac­

quire or vote 20% of Household's common stock. (PX 178 at 1) The 

summary was not furnished to the directors. (Clark Dep. 144-45) 

Since the oral presentations to the board added nothing to the three 

page memorandum's description of these mechanics, no information on 

the subject was available to the board. 

The members of the board also were not accurately advised 

as to the practical effects of the Plan. Rauch testified that the 

Plan was "a very equitable plan in that it . . . left the field open 

for cash tender offers without limitation to all of the stockhold­

ers." (Rauch Dep. 59) Rauch, a lawyer, also said that the Plan 

does not discourage or deter anyone from submitting an all cash 

offer directly to stockholders. 

Dep. 86 and 139; Kartalia Dep. 97-99) 

(Rauch Dep. 82; see also Brennan 

Osier testified repeatedly 

that the Plan has absolutely no impact on an offer for 100 percent 

of the shares: 

What I am saying "is that a hundred percent takeover, 
there is 

A. 
rights is no deterrent. 

Q. Has no effect at all; right? 

That's my belief. A. 

(Osier Dep. 148, see also 35, 36 and 101) 

The witnesses made these basic errors because they be­

lieved, as they had been told, that a cash offer for all the shares 

conditioned on the tender of a high minimum number of shares would 

succeed. 
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there is rights is no deterrent.  

Q. Has BCfeftfect atlaliigtxti^ht? 

A. ffl^atyjsi-atfy. belief. 

(Osier ID4g> r  ,a]see 351sd63Si7d 3H)]aind 101) 

a?lilfenS/3.^HEestsste rtfedaethasec heaaxcrsebeoeBsfeecause bhey be­

lieved, as Rhdy had beiafa, ttdolad, athathaob^sh offer Sit "lalld sii^e^hares 

Sanditioned on tfead&endfer of ki^bgihiiniimi^unijrntoismber sffiaBtorfcesil^Duld 

succeed. 
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[A]s we have been told by Goldman Sachs, historically, 95 
to 98 percent of the stock is tendered generally in all-
or-any type of a transaction. 

(Brennan Dep. 92) 

98 percent of the Household common stock would be tendered to an 

Thus, Brennan and others took as fact that 95 to 

(Upton Dep. 55; Kartalia Dep. 98-99) any-or-all offer. Based on 

the cited example, the directors concluded that the Plan does not 

deter 100 percent takeovers. (Osier Dep. 101-05; PX 203 at 9)* 

The board members were told that the Plan "in no way re­

stricts, inhibits or makes more expensive a proxy contest to elect a 

new Board of Directors." (PX 203 at 8) The directors believed this 

to be true. (Clark Dep. 91-92; Kartalia Dep. 89-90; Hendry Dep. 62-

63; Tait Dep. 49-50; see also Hull Dep. 32-33) 

of the most equitable features of the Plan is that "It does not 

rights in any way," (Rauch 81) and that it 

does "not disturb the voting rights of the common shareholders." 

Rauch said that one 

disturb the shareholders 

(Rauch 59) 

Contrary to the explicit advice furnished to the board. 
> 

the evidence adduced at trial established that the Plan: 

- Makes 100% hostile acquisition attempts impractical and 
imprudent; 

- Effectively limits stock ownership by individuals or 
groups to 19.9% of the common shares outstanding; and 

Inhibits stockholders from engaging in proxy contests. 

These misrepresentations do not relate to trivial matters. 

Each one goes directly to the heart of what the board thought it was 

The board was unaware that high minimum offers are "self de­
feating" (Higgins VII 185) or that no tender offer had ever 
been made with a 90 to 95 percent minimum. (Osier Dep. 104) 
Thus, they had no reason to question what they were told at 
the board meeting. 

* 
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•Eai-tTaaft. Dep, 49e5Si];S(3dfei341S@pHull Dep. 32-33) 
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imprudent; 
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feating" XHigl^&hls c*tl :thi®5 ) or that feen(Jiendefifecrff®ii todrever 
iaada matie a/ith a 90 S6 95 meiEriieiant. minimum. (Osier IDS^b). 104) 
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Directors testified they would not have voted as they did 

had they known of the Plan's effects. 

doing. 

(Hendry Dep. 52-63; Tait Dep. 

50-51) Others said that the absence of such effects was a signifi­

cant factor in their vote. (Clark Dep. 91-92; Rauch Dep. 81) Their 

action in approving the Plan, thus, was uninformed and voidable. 

Aronson v. Lewis, supra. 

2. One-Sided Presentation 

In addition to its clear errors of fact. the board presen­

tation was one-sided and incomplete. The most significant omission 

was the information which demonstrated the financial benefits to 

shareholders resulting from hostile offers, including the two-tier 

or bust-up variety. 

Q • [Did you tell them] how much the premiums would be in 
these takeovers that were taking place that you were 
identifying, how much money they could get for their 
stockholders? 

A. (McMahon) Of course not. That was not the point of my 
presentation. (McMahon IX 224-25) ' 

McMahon did not provide the board Goldman Sachs' view that two-tier 

offers and "bust ups" are often fair to stockholders.* 

presentation used emotion-charged epithets such as "bust up" and 

"bootstrap" and "junk bonds."** 

tive aspects of these acquisition techniques or of the enormous 

benefits they bring to stockholders. 

Instead the 

The board was not told of the posi-

McMahon had only one purpose 

* See PX 203; Fahey Dep. 91-92 (two-tier can be fair to stock­
holders); Fahey Dep. 96 ("bust-up" offer can be attractive). 

At one point some entire chronological period was referred to 
as "an era of bust-up takeovers." (PX 203 at 9) 

* • 
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doing. itrfatey would not iiatT-edvassted as they did 

feladytkuaqwiknriwn of EBianPdan1 s effects. (Hendry DSp53;52r-€6i3:; Tait Dep. 

50-51) 0Sii#ryr:$tajiijtiettei>tethe absence was aigigni-fi-
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iridatiddititan itbs ttsaclear efrfiarcstof fact, fefear&cpaaS^nresen-

1iaEio]ii;ejt?SLi3dacshe»i^id©dompiie1i5icomplete . fflfast msa^tni^ijjgsaiificant omission 

fcfea ttoioii]ii®fidrrtnatffiidnhw&din<hn^tei®Jie^-ttfeted the teia^fLCljaltcbenefits to 

Bhai]iitii«rigi€fii33nrfes>i3ttifigoffi®inB,hdsA;ilidiDiffers , including tlie-tti®?-tier 

biQsbui3^.-^qrijeii5aety. 

fEddb^oU ttoeM them] howhraU®^ Ftcsmipmemiums iseuid be in 
thtesevaria,4cetbia£rs that ^lia^eythat you were 
bdsnrMcflyjmigxe^ictoteeijruciiuiiKfcney they could <fjet Ifhuaiitheir 
stockholders? 

Q • 

A. (McMahon) Qfiucscirse Hbit That wat tatot prhiantpoint ©f my 
presentation. )IX 224-25) 

MiMaihxssln did not pbevbdardthe board Sadbtokrvfetcitfektview that two-tier 

afideHsuatnd "bust ape"o^tEasn often fais-tct^khKtksteklsotders . * Ehetead the 

psedeertKattmoari-aJriSifft^edmQfiiblnie-t^aBtiJj^ndaspi'bhelts such as "bust and and 

dbdot^toriapi^braiBd ""^Junk bonds."** BJhardboard wab not tifiltihe^ct^Tie-posi-

Sipecaspsi£:tt±i6GBfe bk^aesmtipo sti^rinandqtieshaiques or bKe teiraoHomiSTious 

bhagfli]ti3-i<g:hey bring SboGklaxaMHrlsders. MaMatohyhaife tparposBe purpose 

Sae PX £§a?yFahey 9fep92 91-92 c^awo-tier can bai£aU<r StoocEktock-
EaHid^rs); Fahey Dip. 96 c^ffmistoaip" offer can btetE^tcar05£Et)i,ve) . 

* *  AtleopeipbiartmescmiticBtire pferiD®ob]wa^Lcc®]fepeedlotiowas referred to 
aan"ana eorfe bsifelbuiptta^et'afeiesj.v'fers . " (PX S63 at 9) 
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He gave his "standard speech," his "anti-

raid pitch," to convince the board that Household was vulnerable to 

(McMahon IX 207, 219-21 and 223-24; Osier Dep. 32) 

The board was told two-tier offers were bad for stockhold-

in addressing the board. 

a takeover. 

ers. (PX 203 at 3) They were not told that premiums in two-tier 

offers are comparable to those obtained in other offers (PX 333 at 

2) or that many investment banking firms -- including Goldman Sachs 

have frequently given opinions that the blended premiums in two-tier 

offers are fair to stockholders. See, e.g., PX 346 at B-l-2; 348 at 

App. Ill, 349 at App. D-F; 350 at Exh. B. 

The board was told that "bust-ups" tend "to disrupt a 

company and to weaken its financial stability. . , (PX 203 at 3) 

The Board was not told that 

the whole question of — bust-up tender offers or proposals 
aren't illegitimate, you know, acts and highly financed 
takeover vehicles, you know; nothing in the world wrong 
with that. And if a deal is done at a fair price, the 
fact that the guy has got to sell the whole shop to pay 
for his debts and make a profit, there is nothing wrong 
with that. (Higgins VII 218-19) 

The Board was also not told that "bust-ups" produce finan­

cial bonanzas for stockholders. As to two of the examples used by 

special counsel (PX 203 at 9) to illustrate the evils of "bust-ups" 

— Gulf and Getty -- Higgins testified that the offers were very fair 

to stockholders. (Higgins VII 174-80; PX 203 at 9) Higgins' firm, 

Salomon Brothers, gave opinions to the Gulf board and to a major 

Getty shareholder that those offers were fair. He testified that, 

in rendering those opinions, his firm had not been "concerned in the 

slightest that those purchasers may sell major parts of the compa-

ny-" (Higgins VII 180) 
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anri-any and feeakea Cits Cfltnandiai c stabiiity^^ ity. , . 

BoarB awasi no^ todti thad that 

at 3) 

tehoi®mqUe^tio^ tion of -- baBd:&^poffe:nSr offers propo^saiis als 
iiiagitimaLt^i youc te, you acts . and Chighiy figaddedr Cnanced 
vakidies^, c^ouL cles, you nothing cimc ing in worid cwn.oSga rong 
dhat. -hat. if—aCdeai deal is dt ma fair p^tda,m fehe m, the 
that that gUy guy got got teii at.h.e CWholah®hop ato cpdy pay 
£is his dsti amdkmca •p!n0^id,m thana a there is Mrohg ag wrong 
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Boar®c:wds;:C aot a not hbdh "buSh-,Ups5,a pnoaUc© aoduce finan-

bondnzds for = for stockholders: two • of . exdmples a used by d by 
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aHd as®tt^ a——t •HigginH a haStt^tad -thata themoffa:ns offers very very fair 

Sho§k&oia®n^krs. VIII174-S0V II 174-80; 203 203 at 9) firm,-—S' firm, 

Bn0thens, lgdV•e lo^intone opinions the CSuifCulf dDa ad and damdjo^ aor 

shdneholden ' that those offers offers 1^1^ 

neDdeniDg those )se his firm had not rm had not: "coDcerDed in , gd in the 

tkdtmtfeoee 1pundHde:e^e purchasers seii lma^j.orl ̂ dntec of a the aco^pd—ompa-

y - "  VII 1 8 0 )  
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Key features of the Plan were left unexplained. The board 

was not informed of and did not discuss the serious consequences to 

the corporation from a triggering of the Rights or the Board's loss 

of its power to redeem the Rights. 

Upton Dep. 44-45) 

for choosing 20 and 30 percent as the level for triggering events 

(McMahon IX 236; Tower X 87; Osier Dep. 51), or for including any 

(Clark VI 218-20; Evans Dep. 71; 

The directors also did not discuss the rationale 

tender offer trigger at all in the Plan. (Evans Dep. 83-84 and 88; 

Brennan Dep. 107-08) No one asked about or was told why the Rights 

diluted an acquiror by a factor of two to one. (Osier Dep. 18; 

Flynn Dep. 83-84) As Osier said "I obviously don't know the answer 

to that because I didn't make up the plan." (Osier Dep. 18) Even 

McMahon did not know the derivation of the 20 and 30 percent trig­

gers. (McMahon IX 235-36) 
» 

Finally, special counsel told the members of the board 

that it was within their "business judgment" "and in no way consti­

tutes management entrenchment" (PX 203 at 8) for them to adopt the 

Plan. Delaware counsel was affirmatively misrepresented to have 

rendered an opinion that adoption of the Plan was within the busi­

ness judgment of the board. (PX 237, 238) The directors said that 

they relied on the opinion of Delaware counsel to that effect. 

(See, e.g., Upton 23 and 135; James 146-47; Clark 51-52; Brennan 

125-26; Osier 8-9; Rasmussen 61-63) 

In Gimbel v. Signal Companies, Inc., supra, the court set 

forth a number of factors that bear on the question of whether the 

board made an informed judgment or acted imprudently: 

the board knew and considered the effects of its action; b) whether 

a) whether 
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64 



T 

it was necessary for the board to act as hastily as it did; and c) 

whether the board considered requests that the vote be delayed. 

Similar facts were considered by the court in Weinberger v. United 

Financial Corp., Del. Ch., C.A. No. 5915, Hartnett, V.C. (Oct. 13, 

1983). (App. Ex. N) These factors compel the conclusion that even 

if the business judgment rule were available to validate this trans-

the board's actions are not entitled to its special protec-

The board was hopelessly uninformed as to the mechanics and 

action, 

tion. 

proven effects of the Plan. The board acted hastily where no need 

for haste existed and disregarded strong pleas from two of its mem­

bers (Messrs. Whitehead and Moran) to delay consideration.* 

The evidence establishes that the Plan actually passed by 

the board was very different from the Plan the Board intended to 

adopt. Far more seriously confused and rushed than the board in 
» 

Gimbel, the Household board transferred fundamental rights from the 

stockholders to the board without stockholder consent in a two hour 

board session after receiving confusing, incomplete, misleading and 

emotionally charged advice. A proper regard for the integrity of 

the procedures of corporate governance requires that the result must 

not be allowed to stand. 

The evidence shows that the reason the directors did not ac­
cept Whitehead's recommendation that consideration of the Plan 
be deferred was Clark's statements to the board on August 13 
concerning "Mr. Moran's activities." (Osier Dep. 108-09) 
Nevertheless, although Moran was present at the board meeting 
and had not been invited to the meetings on August 13, no 
director asked Moran whether Clark's concern had any basis. 
(Evans Dep. 45; Whitehead VI 51) Whitehead conceded at trial 
that asking Moran about his intentions would have been a sen­
sible way to determine whether there was a need for such 
haste. (Whitehead VI 51) 
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CONCLUSION 

For all of the foregoing reasons, plaintiffs respectfully 

request that the Court enter judgment against defendants declaring 

the Rights Plan invalid and unlawful and granting such other and 

further relief as is just and proper under the circumstances. 

DATED: November 2, 1984 

Respectfully submitted. 
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^A^hfefghts Edi^aailicli-^fianliLdinaLadfuiLlaia/fu^rantd-ngranttiin^tliSiiehpilsther and 

fS^-feMSrareiaei£Lisats ajnsl pmefieanidn^Hnoper under tliiec)ail3teuitGgt^nces. 

DATED: Spvfe&i&fer 2, 1984 

Retepetrttsgi,! 1 y submitted. 
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