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NATURE AND STAGE OF THE PROCEEDINGS

This action st £iled by plaintiff on August 22,
1985. The initial defendants were Revlion, Inc. and its di-
;bctarl. The Forstmann Little ﬁa!andants wers add‘d in plain-
tiff's Amended and Supplemental Complaint, filed on October
8, after Forstmann Little hn& made & merger offer superior

to that of plaintiff's cffering antity, Pantry Pride, Inc.

On October 10, the Court denied the Revion defen-
dants' motion to dismiss or stay this action in faver of the

prior-filed Delaware federal court action between the partias.

Plnintit! filed a 80cond Amended COmplaint on Octsber

14, "The new claimu challenge th. Forstmann Littlo merqa: pro-

pPosal anncunced the previous day whick includes a definitely-

.£inancad $57.25% pnr shlro merger as well as an exchange offer

for the notes issued in Revlen's August exchange offar which

. would provide substantial additional value to the Revlon stock-

holder/noteholders. Pantry Pride's current and highest bid
is $56.25 per share and includes no &dditional value to the

stockholder/notsholders.

On October 15, the Court sranted plaintisff's mocicn
for a temporary restraining order and restrained Revlon from
Placing into escrow or otherwise transferring to Forstmann

Little any monies or the assets in accordance with the merger




[

and 4836t option agreemants rsached betwaen Forstmann Little
and Revien. The Court has set October 18 as the date for

hearing plaintiff's applicatien for a Preliminary injunetion.

Plaintiff has filed twe b:fe!s on the motion. The
£irst (by Young, Conaway, Stargatt & Taylor, "PBI") addresses
the propriety of the asset °ption agreed to with forstmann
Little in ozder to obtain the $57.25 offer and the propriety
¢f the continued Revlen Note Purchase Rights (which the Revlen
Board has committed to redeeming in favor of any cash offar
that matches or betters the $57.2% offer). The second (by
Skadden, Arps, Slats, Moathr.& Plom, "PBII") argues for the
"ab {nitio" invalidity ‘of the Rights Plan and certain covee
nants in thi notes and preferrad stock issued in connection

with Revlon's August exchange offer,

This is the Revien defsndants' answering brief in

Spposition to plaintiff's motion.

AN OVERVIEW

This is not an entrenchment case. This is net a
case in which directors of o target company are called upen
to defend conduct that pPraserves the independence of the
target and gquarantees their continued tenure. This is not

& case that pits a target &qainst a raider, with the stock-
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nolders' receipt of a premium offer for their shares riding

in the balance,

This case is the opposites of entrenchment. The
directors of the target here have ﬁctarmined to gg;; the
company and have taken perfectly npprupriato steps to seek
to assure that the stockholders will receive the highest and
most attractive offer that is available in the markstplaca.

No member of the Revlen Board, which is Predominantly composed
of independent cutside directors to begin with, has any finan-
cial intarest in the transaction that they have determined is

in the best interests of Revlon and its stoeckholders =-- the

Forstmann Little proposal.

'All of Pantry Pride's protestations should not be
permitted to cbscure that it tried to buy Revlen on the cheap,
At a grossly inadoéu;te price, then lowered that bid, and has
Rew seen its various bids ociipscd by the superior Forstmann
Little proposal. The takeover bargaining that has occurred

in this case has redounded to the substantial benefit of the

~ stockholders by incraaiinq the value of the varicus taksover

PIcposals from Pantry Pride's original $47.25 per share offer,
Or a total of some $1.95 billion (including feee and disburse-
Ments), to the current Forstmann Little proposal of $57.25

Per share, or $2.35 billior =« an incréaqe of approximataly

$400 millien.




As the record in this case establishes, that benefis
was a result of the Revlen board's actiong - ineluding the
Revien Note Purchase Rights Plan which plaintiff enly now
attacks. And it was only possible by reason of the Vision
Care Group/National Hialth Laboratories asset option that
Forstmann Little insisted upon in return for its willingness
to make its current offer which is $400 million above the
price at which the bidding was begqun by Pantry Pride. That
option was fully justified, indeed cempelled, by the Board's
goal of securing the most attractive offer available. Without
the option, there weuld be no $57.25 per shars transaction.
Pantry Pride would then be free to buy Revlien for lsss --
indeed, for less than even its current $56.25 tender offer

(that it is free to terminate at &ny time sven if it ware to

 prevail on its present application to this Court),

The record in this case is one of successful bag-

" gaining by a target to produce & transaction that is tha best

available for its stockholders. The Revlion directors have
determined aftsr careful consultation with their legal and
{inancial advisors and with ne conflicting financial inter-
©8ts, that the Forstmann Little transaction is the most ate
tractive transaction. That busiress Judgment determination
is the product of due care and promises substantial benefits
to the stockholders that could very well be lost for all time

if plaintiss's applicatien were granted.
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Plaintiff contends that the opticn somehow improperly
stops the bidding fer Revion. This Suggestion misconstrues the
issue here. This is not a case of a lockeup option granted
befors a meaningful bidding process gets under way; the option
now challenged is the culmination ef twe menths in which Revion
Has been notoriously "in Play." By approving the eptisn,
Revion's directors did not stop the bidding in any meaningful
sense. Rather, they simply made an informed decision, in the
best exercise of busincal Judgment, teo choose anong the compet-
ing propesals available to them == propesals which, but for
their prompt action, weuld in ali prebability have vanished
altoqethér, te the lasting detrimens of Revlon and its stocke

holders,

Cn thess facts, Pantry Pride is unable e meunt any
colorable legal challenge in its current retreat from the
marketplace, where it has been koppod to the ccurthouse
where it seeks "relief" to enable it to buy Revion for leas
than Eoratmann Little has committed tc pay. Inqt.ad, Pantzry
Pride's cntire attack is based on mischaracterization of the
racord. This is not a case about “manaqemont proposals’ or
Competing bids one of which favors msnaqcmont and is favored
by management in return. No dircctor of Rev'>n ~~ inside or .
outside ~- has any financial interest to faver Forstmann Littla

over Pantry Pride. The Forstmann Little transaction is not




"inferior" to Pantry Pride's $56.25 tender offer: the deter-
mination of the Revlion directors, who have no personal intare
ests at atake, that the Forstmann Litele transacticn is more
attractive ié unasssilable and cannot in any event be second-
guessed by plaintiff or this Court. There is no "scorched
‘earth” here; there is only a losing bidder.

Plaintiff alsc bases much of its attacks net on the
facts as they now exist, but on illusions. Pantry Pride at-
ttacks the Rights Plan and claims that the Rights are being
used to "disadvantage" it and "to stop any 'unfriendly' acquie
sition efforts"l(g;gé, PBIi 1), But the Revlen Board has
committed to redeem the Rights in favor of Any transaction --
whothar proposed by Pantry Pride or nnyéno ¢lse == that matches
er betters the Foratmann $57.25 per share merger. The Rights
currently are no-impadimant to Pantry Pride. And Pantry Pride
NOW attacks covenants in the notes and preferred stock issuad
in the Revlon August exchange offsr. But that attack is es-
sentially moot as well since the Revlon Board has committed
to waive these covenants on the same terms for any other bidder
== ineluding Pantry Pride == as it has for the Forstmann Listle
of{er. The covenants are thus likawise no dissdvantage or
impediment to Pantry Pride. Plaintiff's "ab initio” challengas
are all irrelevant to the case as it stands teday and have

besn disproven by the benefits that the Board's sction has

bestowed on the stockholders,
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Moreover, plaintiff's entire attack here -- with
Tespect to the asset option, the Rights Plan and the cove=
nants -« is based on an untenable legal proposition. It is
plaintise'g thésis that the powers and responsibilities of
4 target company's directors evaporate in s takecver situa-
tion, and tho_diroctori must be relegated to the side lines,
if the raidor;is praccodinq with an ;ny-lnd-all Ca&sh offer -
regardless of thorhdequacy or {nadequacy of the Price offared,
the availability of Superior propesals through Board negotiae
tion, the status of the raider's financing, or any cthar cone

siderations.

Plaintisfs's thesis is inconsistent with the
Delavware Suprems Court's decision in Unocal corp. v. Mesa
Petroleum Co., Del. Supr.,.493 A.2d 946 (1985), and the
well-developed body of law that racognizes the duties and
rolponsibilitic; of directors faced with takacvers, including
cash anye-andeall offers, to protect and haximizn stockholder
values. Plaintifs's thesis is inconsistent with the whole
point of Smith v, Van Corkom, Dsl, Supr., 488 A.2d ass (1985),
which stands tquarely for the pProposition that dirsctors may
56 held liable if they permit the company to be sold for less
than a fair price (tﬁere in a merger not imvolving any partial
or two-tier offer concerns whatever). The directors' respons
sibilities to pProtect and maximize stockholder values aAre not

diminished in the face of an any-and~all cffer,

v7=
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The prdposition that plaintifz urges <« :h.t a
board has no rele to play and must step aaide when faccd with
An any-and-all effer <« is ridiculous. That is-not, and
should not be, the law of Delawars. It is not only tha spece
ter of greenmail and the anhan:ed Coercion of partial, two-
tier offers that qive rise to & duty to evaluate and act with
Tespact to an offer. As the Suprame Coure pointed out in
Unocal, other concarns PIcperly -- indeed nocoalarily .-
considered by dir.ctorl in evaluating a takeover include
"1nadequacy of the price offered, nature and timing of the
offsr, éuestiona of illegality, the impact on 'constituencisea’
other than shareholders (1.8., creditors, customers, employees,
and parhaps even the community generally), the risk of nencons .
summation and the quality of securities being offered in the
exchangs.” Unocal, 493 A.2d at 955-56,

Thus, a Board of Pirectors has a dﬁt& to evaluate .
and oppose inadequate cffers, ineluding any-and-all offers.
E.g., id ; Pogestin v, Rice, Del Supr., 480 A.2q 619 (1984);
Panter v, Marshall Field & Co., 646 F.2d 271 (7¢h Cir.)

 (applying Delaware law), cert. denied, 454 U.S. 1092 (19a1);

GM Sub Serp. v. Liggett Group, Ine., Del. Ch., C.A. No, 6155,

Brown, . (April 25, 1980);: Northwest Industries, Inc. v,
M
B.F. Goodrigh Co., 301 F. Supp. 706 (N.D. Ill. 1969). Ag %he

record herein establishes, an any-and-all offer can indeed be

coercive. And as plaintigs itself acknowledges, the dizrectors’




duty extends to pursuing the best transaction if whe cempany

i3 o be asold <« not capitulatinq'to Ay any-andeall offer.

Pllinﬁifz's thesis, if implemented, would have
required the Revlon directors to sit back and wateh Pantry
Pride buy Revlion for a total of under $1.95 billien pursuant
to its 1nitial $47.50 per share any-andesll cash offer. The
Revion directors did not abanden their fiduciary duty and
obligation, recognized in Unocal, to piotact the corporats
enterprise and the stockholders from a takeover bid it beliavad
to be inadequate and that it determined, as was its ebligation,
not to be in the best interssts of the company and its stocke
holders. See Unocal, 493 A.2d at 954-55. The result is that.
the stockholdera now have a proposal under which they will
receaive 3400 millien more in tetal conaideration for their

shares than was offered by Pantry Pride,

STATEMENT OF FACTS*
A. The Parties

Plaintiff MacAndrews & Forbes is & Dalaware corporae

tion which beneficially owns approximately 36.3% of the oute

* In addition o the deposition transcripts and exhibits
referred to herein, defendants rely upen the affidavits of
Simon H. Rifkind, Felix G. Rohatyn, William R. Loomis, Jr., and
Lawrence A, Hamermesh, and the exhibits therats, in opposition
Lo plaintiff's moticn, as well as the evidence being submitted
Y forstmann Lit*'e & Co. in opposition %o the motion.
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standing voting shares of Pantry Pride, and i+s designaes
constituts a majority of Pantry Pride's board of directors.
Pl. App., Ex. D at 10. As public%y acknowledged by Pantry
Pride, MacAndrews & Forbes "is in 4 position to exert sub-
stantisl contrel over the Company." Slevin Dep. Ex. 10 at 3.
The sole atockhelder of MacAndraws & Forbes is Ronald o,
Perelman, who is chairman of the beard and chief exacutive

officer of both Pantry Pride and MacAndrews & Forbes. Id.

Pantry Pride, which was discharged from Chapter XI
proceedings in 1981, is currently engaged in consumar merchane
dise, retail drug and health and beauty aid stores and retail
supermarket oporﬁgiqn-. Slovin Dep. Ex. 10 at F-11; P1. App.,
Ex. D at 10, .In contrast to Revien, Panery Pride had only
about $407 million in assets as of May 4, 1985, and a net
worth of only abeut $145 million. Pl. App., Ex. D at 11
Pantry Pride's sarnings in the fiscal year snded July 28,

1984 wers only about %9.9 million on sales of Approximately
$770 million. = 1d. Pantry Pride itself has acknowledged the
precariousness of its financial situatien, admitting that
"{t]hers can be no adssurance that earnings from the fusure
operaticns of the Company . . . will be suffic ent to meet

its debt service obligaticns and the dividend requiraments on
the Company's preferred stock," and that "the Company's ability

to meet its debt service and preferred dividend obligations

=10e=
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will depand upen its abili?y to identify and acquire contrsl
of suitable acquiéition businesses.”" Slovin Dep. Ex. 10 at 9.

Revion is a Delawars corporation engaged in the heal®h
care and beauty products businesses. Pl. App., BEx. D at 9. The
individual defendants are directors of Revion. The directors of
Revien are overwhelminély independent directors who are distings-
uished in the fields of business, law and finance, among others.

Revlien's independent directors are as follows:*

Simon Aldewareld == Former Consultant and Censral
Partner of Lazard Frerea & Co. (investment bankers).
Prior therato, he was Vice President-Finance, The
World Bank.

Jacob Burns =~ Attorney-at-Law. Mr. Burna is alse an
Honcrary Trustee of George Washingeton University and
Dirsctor of Benjamin Cardezo School of Law. '

Lewis L. Cluckaman -« Executive Vice President of
Fireman's Fund Insurance Companies, a subsidiary of
American Express Company, since Novembar 1984.

Mz. Glucksman was formerly the Chairman of the Board
and Chief Executive Officar of Lehman Brothers Kuhn
Loeb Incorporated (investment bankers)., Mr. Glucksman
is a Commissioner and the Chairman of the Finance Come
mittes of the Port Authority of New York and New Jersay.

John Louden <= Managing Directoer, Overseas Operationa,
and a member of the Management and Executive Committeaes
of N.M. Rothschild & Sons Limited (irvestment bankers).
Mr. Louden is a Member of the Board of Heineken N.V.,
The Nethaerlands,

Aileen Mehle -- Syndicated Columnist,

* Plaintiff's suggestion that Revlon's independent direcs
tors are seeking to preserve their business relationships
with Revlion is ludicrous. The independent directors are all
substantial, successful individuals with interests and careers
that transcend whatever minor business ties a few of them may
have had with the company.

=lls




Simon H. Ri{fkind -« Partner of Paul, Weiss, Rifkind,
Whazrton & Carrison (Attorneys-at-Law). Former United
States District Judge, holder of Ameriecan Medal of
Freadom. Judge Rifkind is also a Director of Sterling
MNational Bank and Sterling Bancorp.

Ian R. Wilsen -« Investment consultant. Mr. Wilsen is
the former President, Chiaef Executive Officer and
Director of Castle & Ceoke, Ine. Prior ts thae,

Mr. Wilsen was Executive Vice President of The Cocae
Cola Company, Atlanta, Ceorgia (foed processing and
distribution), Mr. Wilson is also the Chairman of the
Board of Directors of Beverage Canners Inc. and a
Director of Crown Zellerbach Corportien.

Ezra K. 2ilkha -- President and Director of 2ilkha &
Sons, Inc. {investments) and 2Zilkha Corporation (finan-
cial consulting). Mr. Zilkha is alsc a Director of
CIGNA Corperation, Handy & Hazrman, The Newhall Land &
Farming Company and Chicago Milwaukee Corporation.

== Hamermesh Aff., Ex. A.

Events Prior to August 19, 1985

The chronelogy of pertinent events commences pricr

to August 19, 1985, the date upon which the Revlon directors

adopted the Rights Plan and Pantry Pride announced its first

tender offer. Revlen had for some time been the subject of

takeover rumors. In.Juno 1988, Ronnid Perelman, Chairman of

Pantry Pride, met with Michel Birqurac, Chairman of Revlen,

and stated that he, Parelman, was desirous of effectuating a

friendly business combination of Paniry Pride and Revlon.

Bergerac Sept. 9., Tr. 182, 184. Perelman was about .o seek -

raise 3700 million in a "public offering” of so-called "junk

bonds" of Pantry Pride, which funds would be used Principally

for acquisitions. Perelman intimated to Bergerac that a Pintry

alla




Pride/Revion business combinatien weuld quAFly erhance
Bergerac's perscnal lifestyle. Aaorqerac Sept. 9 Tr. 181.
Perelman stated that he had in mind a price for Revlien of
around $40 to $43 -~ a price far below the traditional eati-
mates of Revlien's value by Lazard Freres & Co., Revlion's
investment banker, which had served in that capacity fer many
years. Bergarac Sept. 9 Tr, 186, 18%9-90.% BSergerac had no
interest in pursuing such a proposal. Bergerac Sept. §

Tr. 186; Rifkind Aff., Ex. A at 7.

on July 23, 1985, at a directors’ meeting, Revlon's
general counsel Samual s;mmoni, Esg. madae a praaintaticn t2 the
directors concerning the use of "Rights Plans" to ensure thac
sharehclders would not Ec subjected to unfair takeover bids
such as two-tier offers, and conditicnal offers made at inade-
gquate prices by thinly-financed bidders. The directors %csk
no action at that time with respect %o adoption of a Rights
Plan. Bergerac Sept. 9 Tr. 214-217.

In August 1985, following massive trading in Revlon
shares on the New York Stock Exchange, and rumors of a tender

offer by Pantry Pride, Perselman requested an urgent meeting

. AS plaintiff notas, Revion explored a lavaraged buyout
at $45 and $50 in 1984, PBI 12. What plaintiff omits is

the fact that such & proposal was dropped as baing toe low in
price., Bergerac Sept. 9 Tr. 1861,

elle




with Bergerac. At an August 14 meeting, Mz, Perslman scarad
that Pantry Pride's board had authorized an cffer to acguire

Revien on a negotiated basis at 342 or $43 per share and in a

hestile tender offer at $45 per share. Bergerac statad that :
the price levels wers ridiculous., Bergerac Sept. S Tr. 249,
Bergerac added, however, that if Perelman really wanted to

have friendly negotiations -- as he had claimed -- Revlen

would negotiate pursuant to a customary standstill agreement

to be cﬁtortd into between the companies. Bergarac Sept. 9

Tr., 247. Perelman refused.

Bergerac and Perelman again met on August 18.
Parelman reitersted his intenticn to acquire Ravlen and used
the occasion prihcipally to attempt to extract non-public
financial information concerning Revlog from Bergerac.
Bergerac Sept. 9 Tr. 242.* At the time, takecver rumors
concarning Revion were rampant; thers was massive trading in

Revien's shares -- indoo¢,'an unprecedantad 4 million sharas

* Plaintiff insists that there was an agresment that =he
status quo would be preserved pending a scheduled meeting
between Bergerac and Perelman on August 19. P8I 10. Revien
denies that it violated any such agrsement. Indeed, Perslman
centinued to threaten Revlen with a hostile tender offe: and
made clear thit he would not withdraw the threat even {f Ravion
- undertook tm negotiate with him for the purchasae of twe divi-
siona that Perslman wanted. Rifkind Aff. § 14. Perslman

- also indicatad that he was unwilling to pay & fair price for
those divisions and had in mind a formula which would yield a
$300-400 million price for Revlen's Beauty Preducts Divisien
(which Adler & Shaykin has now agreed to buy for some $300
million). Rifkind Aff. ¢ 1s.




of Ravlon stock traded during that week; substantial misinfar-
mat;on concerning an upeoming Paﬁtry Pride tender offer was
being spread throughout the investment community. Rifkind
Aff. 1 14; Rohatyn Aff, 1 2,

C. IThe Auqust 19 directors' meeting

Cn Auqust 19, a special meeting of Revlion's boaxd
WAS hold, Bergersc referred the board members to the market
runors and press reports during the prior week concerning
Panyry.?rido and Revlen, and the fact that approximately 4
million Revleon sha:es had traded in the past week. He stated
that Pantry Pride's chairman, Ronald Perelman, had advisad
him that Pantry Pride was prepared to make a hestile tandar
offor at 345 per share, Bargerac further stated that, in his
opinion and in management's opinion, atter consuliing with
Revien's advisers, the actions by Pantry Pride since June of
this year, coupled with the press reports and rumers and with
the‘roiltod velume in Revlion stock, have created a situation
in which Revlon sharsholders could be p:essufad inte selling
their shares at prices that do not reflect what Revlien is

really worth, Rifkind Aff., EX. A at le2; Reohatyn Aff. 1 4.

Bergerac then ca’led upon Telix Rohatyn of Lazard

to make a presentation concerning Fantry Pride and Revlon.
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Rohatyn gave the directors some background information con-
cerning Pantry Pride and the anticipaéed bid. Rehatyn stated
that he undarstood Pantry Pride would resort again to :unk |
bond financing, as it did a month esrlier, to raise additional
meney to acquire Revlien. Rohatyn stated that Revion had
learned that Morgan Stanley & Co. had been rstained by Pantry
Pride to solicit pﬁrchasors for Revlon's various businesses
and that the procesds of the sales of RovlonAassaﬁa would be
used to pay down the acguisition debt, Rohaytn stated that
Pantry Pride's goal was obviously %o buy Revlien as cheaply

43 possible, sell the variéus pleces of Revien's business teo
pay back the financing and retain the profit, or the gemaininq
pieces, for itself. Rifkind Aff., Ex. A at 2.

Rohatyn noted that the prices that had been men-
tioned in terms of a possible Pantry Pride offer wers all
in the low- to mid=$40 range. He stated that Lazard had pre-
pared an analysis ok Revlien and its valuas in order to advise
the Board in reviewing any possible proposals by Pantry Pride,
thatyn then introduced his partner, William Lo¢mis, to present

the Lazard analysis, Id. at 3,

Among other things, Loomis stated that Lazard ana-

lyzed Revion from all financial perspectives, including income
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scatement, balance sheet, financial ratios, comparable transace

tions and market prices.®

The Lazgrd analys;s showed that a price level of
$4S would be grossly inadequate for Revien viswing the
businéss as & whole., He alsc noted that, viewing Revien's
businesses aepiratoly, a $45 sales ﬁrico became even mors
inadequate because éra;ta: value could be created‘by selling
the businesses separately, He noted, however, that this
analysis did not imply that this was the best time to sell

Revien or any of its component buainesses. Id. at 4-5.

Loomis statad although thers was no offir on the
‘table, it was clegrly Lazard’'s opinien that any price aven
close to $45 per share would be grossly inadegquate from a
financial point of view. He stated that, in Lazard Freres'
analysis, if the various Revlicn businesses could be sold
;eparutaly; and prdpir time were allowed for such a sale,
values of between $60 and $7¢ pogonhar. could ke achiéved.

He alsc statesd that scmewhat less could be achievod upon a

* "Loomis stated that Lazard had a long=term relationship
with Revlion and had been working with Ravlon for a long time
on programs to maximize shareholder values. Consequantly,
Lazard was very familiar with Revlien's businesses, financial
plans and operations. Loom.s noted that Lazard had just re-
vievwed and updated its work with respect to Revien and that
his prolcgtation raflacted the latest managemernt estimatas.
Id. at 45,
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sale of Revlion as a whole.* Id, at §.7,

Martin Lipton, special counsel for the Company, nexs
reviewed the situation in detail for tho‘di:sctc;s. Lipton
indicated ghat it must be assumed for purposes of planning
that, if left alone, Drexel Burnham could raise the financing
necessary for the Pantry Pride bid, Lipton alsc statsd that
the marketplace had slready witnessed an effort to "move"
Revlon shares into the hands of arbitrageurs and that meving
stock into arbitrage hands nppiiod pressure to accept a
premium that does not necessarily result in the maximization

of shareholder valus. Id. at 12-13.

Lipten stated that management, together with Lazard
and Revien's legal advisors, had developed 2 ﬁwu-part progranm
to recommend to the Board of Directors that was designed to
protict and maximize sharchdldir values., The first part would .
be to provide the shareholders with immadiate benefit of a
share repurchase program for up ts 5 million shares. The
second aspect of the management rccomﬁendation was the adope
tion of a Note Purchase Rights Plan {the "Rights Flan") de-
siqnod to give the Board the chance to protect shareholders

against & low-priced transaction for any and all shares or

* The investment banking £firm of Denaldseon, Lufkin &
Jenrette Securities Corp. =-- which has representsd Pantry
Pride in this matter and which employs Pantry Pride's direc-
tor Richard Kroen == had previocusly published invastment
reports indicating Revlen liguidation values of 560 and $65
per share. Kroon Dep. Ex. 1, 3.
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against & two-tier transaction and preserve the values cf

Revicn for its stockholders.

Lipton explained that the Rights Planvinvolves dise
tribution of ene Note Purchase Right for each eutstanding
share of common stock as & dividtpd on the common stock.
Until such time as a persen or Group scquired beneficial |
ownership of 20% of the ocutstanding shares, the Rights weuld
trade along with the shares but that after such a 20% acqui-
sition, the rights certificates would be issued to all share-
holders except for the 20% stockholdar ahd that holders of
ri&hts certificates would be enfitlcd to purchase $65 prin-
cipal amount of Revlion's 12% one~year notas, unless the

. 20% acquiror-announ:od and promptly consummated an all cash
Acquisition at $65 a share or more. Rifkind Aff., Ex. A ac:
14.¥ ' ’

Liptgn described the function of the Rights Plan.
He stated, among other things, that in the event of an all
c;sh offer for the Company at $&S% pPer ashare, the Rights would
do nothing. The Rights could be affective to deter an inade-

* Lipton reviewed with the members of ths Board a memo-
randum that was presented to esach director which centained a
sunmary of the Plan and of the 12% one~year notas issuable
upon exercise of the Rights, Drafts ~f the legal documentas -
tion necessary to implement the Plan, which had been prepared
by Wachtell Lipton and reviewed by Revion's inside counsel,
By its regular outside counsel and by the Delaware law firm
of Morris, Nichels, Arsht & Tunnell, wers present befors

each director. Rifkind Aff., Ex. A at 14-15.
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quate offer at $45 per Qharl and could protect against a low-
Priced secondestep. The Rights were thus designed to provide
incentives to potential Acquirors to pay a full price or to
negotiate with the Board, which weuld have the bargaining
pPower to negotiste a full price and which could redesem the
riqhti for a nominal amount in faver of a desirable trans-

tc:ion._ Rifkind Aff., Ex. A at 15,

Lipten stated that the Rights would not make Revlion
takeover procf. Sae id. at 18. In responss to a quoationj
from one director, Lipton said that the $8% exercise price
was being recommended aftar consultation with Lazard and that
it represented management's opinion of a reasonable asking
price for Revicn{a shares, but that it was not an indication
that the cempany was for sale either at that price, at oenly
that price, or at any other price. Lipten then Answered (quag-
tions aﬁd discussed the fact that the Riéhts Plan would give
the directors additional time te develop alternative transac-

tions. Rifkind Aff., Ex. A at 1620,

Rehatyn then commented that although he personally
Was not enamored with the Note Purchase Rights, they should
be viawed as Recessary to protect against the evil of a take-
over bid at a groesly inadequate price. Respending to a quesd'
tion, Rohatyn commented that if the Rights were to beccome

exarcisable for notes, the result could be a liquidation of
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the company, but that Revlon could assess the alternatives
prior to the 20% acquisition and determine what ceourse would
be in the best interest of shareholders. He stated that the
$65 price was not intended to bs the only sales price that
would be acceptsable to Revien but just a reasonsble asking
price and that it should net imply that the Company could rnot

receive fairness opinions at other prices., Id. at 20-21.

Simon H. Rifkind spoke next. He ltated that he
had, as the Board was aware, & relationship with Macknd:ewa
& Eo:bcs and Perelman that had lasted for gquite scme time.
Rifkind stated that he had been on the MacAndrews & Forbes
beard until that very merning when he resigned on learning
ﬁhat Pantry Pride was prapared to make a Aostile takaover
bid against Revlon. He also reccunted his long nssociatioh
with Revien. Rifkind stated that he was awire and the Board
members should be aware that the the Purchase Rights Plan
would be cbaractoriznd a8 a "poison pill”. Ho-said that as a
. qonaral'proposition he'wna not, and he did not believe anybody
was, in favor of such poison pill devicas. Howevar; he statsd
that in his view the alternative -- the dismantling of Revisn
at an inadequats price sc that Pantry Pride could make a
"quick buck" -« was & far worse alterna.ive. He stated that
in his opinion Revion had a bright future in which signifli-

cant value could be‘created for its shareholders. He also
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stated that Revlen could continue to benefit its employees,
customers, suppliers and the other constituencies which i¢
serves. Accordingly, Rifkind stated that the Note Purchase
Rights Plan, aven if it were a "poison pill", was & necessary
medicine in light of the situation, snd he strongly recome
mended its adoption by the Bosrd of Directors.+* Rifkind
Aff., Ex. A at 22. !Indead, Rifkind argued for the Rights
Plan. Id. 1 20, |

On the basis of the presentations and discussicns
reflected more fully in the drafe minutes, the Revlien board
reached a unanimous consenasus that Pantry Qrido'p price levels
were far too low. It alse was clesar that Pantry Pride did
not have the financial resources to finance an acquisition of
Revlion on any long term basis, but would instead have to sell
off Revlen operations %o retire debt incurred to make tre
acquisition. Thus, the board concluded that Pantry Pride's
intention was simply to buy Revlion for a cheap price, disposa
of its less profitable operaticns, retain cartain more attrace

tive cperations, and realize a substantial prefit -- all at

*  Rifkind believed that given Pantry Pride's thin financing
shareholders would feel coerced to tender ints the cffer %o
avoid being left with heldings in a iinancially unsound come
Pany. Rifkind Aff. 1 20. See alsy Rohatyn Af£, (1% 8-9)

in which Rehatyn sets forth the reasons why Pantry Pride's
offer, albeit any-and-all, is highly cocercive to shareholders
in light of the thin financing for the offer and the "junk
bend" financing being smployed. '
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the expense of Ravion's public Sharaholders, who wauld be
pressured to tender at a price substantially below the value
of their holdings. Accordingly, the Board determined to
adopt tha steps that had been rtcdmmondod by manaqemenﬁ and

the Board's sdvisors. Rifkind Aff., Ex. A &t 2223,

D. Pantry Pride's Offer

Immediately following the announcement by ﬁevlon of

| the steps taken on the August 19 hoard meeting, Pantry Pride
announced its first offer at $47.50 per share of Revlon common
stock and $26.67 per shars of Revion preferred. Pantry Pride
did not have the funds to complete the offsr. In fact, the
offer was expressly conditioned upon Pantry Pride raising

sufficiont‘funds to complete the offer, including $9¢0,000, 000

in a public offering of "junk" securities «- an offering which
was yet to be c¢ommenced. The offer was also expressly cone
ditiqned on the Rights being rescinded or recdeemed or Pantry
Pride being "satisfied that such rights are null and voidi"
PL., App., Ex. D at 1, 12-13.

Pantry Pride's Offer to Purchase stated that Pantry
Pride intended to "seek to sell substantially all of the
aésots of [Raélcn] other than the Beauty Croup"” an& that it
believed it might "be able to realize $1,675 million to 51,3500
million frem the sale of substantially all the assets of the
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_Company other than the Beauty Group."* Pl, App., EX. D at 19.

Pantry Pride's gotal cffering price for Revlen, including
"related fees and expenses,” was $1,950 millien. Pl. App.,
Ex. D. at 12. Accordingly, Pantry Pride was essentially of-
fering for all of Revlion what it belisved it could ocbtain for

- the assets of Revion gther than the Besuty Group, Pantry

| Fride's plan was thus, concededly, to buy Revlion "on the

cheap" and to rasell Revlien assets at an immediate profit to

Pantr? Pride.

Pantry Pride’'s offer also atated that if Pantry
Pri&o was unable te effectuate a merger of Revlen and Pantry

Pride prisr to nine months from the date shares are first

purchased, "there can be no assurance that the Purchaser
[Pantry Pride's subsidiary] will be able to purchase and pay

for the remaining [Revion] Shares.” Id. at 2 (emphasis added).

.E. The August 26 Beard Meeting

Oon Auguast 26, 1985, the Revion board met to cone
sider the Pantry Pride offer. At the masting, Lazard gave
its formal investment banking opinion that the price of

547.50 being offared by Pantry Pride wvas grossly inadequate

* Pantry Pride’'s Offer to Purchase also indicated that it
might seek to obtain additional funds from the Revlon Employees’
Retirement Plan. Pl. App., Ex. D at 19. :
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from & financial point of view, Rifkind Aff., Ex. B a= 1.
Bergerac indicated that Revlon management agreed with Lazard's

assesament. 1d. at 1.3,

Management recommended an exéhanqa ofter by Revlen
to purchase up to 10 million shares of its common stock by
exchanging for each shars securities that would have a face
value of $57.50 per share. The securities consisted of $47.50
principal amount of Senior Subordinatad Notes due in 1995
which would have a coupon rate of 11.75% and 1/10th of a
~ share of a Cumulative Convertible Preferred Stock with an

annual dividend rate of $9.00 per share. id. at 4-5,

The securities that were being offersd in the ex-
changs offer contained certain provisions that could dater
or makeé more difficult an unsolicited takeover attampt, in-
cluding the Pantry Pride takeover attempst, Previsipns of the
notes Qould pPreclude incurrence of additional indaStadneaa,
most asset sales and most reatricted paymants, such as divie
dends, unless thess trnnsactions'worc approved by the Indee

pendent Directors. Id. at S«<6.* Ameng the purposes of these

* Lazard opined at the meeting: (a) that the Pantry Pride
offer was grossly inadequate from a.financial peoint of view;
(b) that the securities te be cffered by Revien in the ex-
change offer, if trading then on a fully distributed basis,
would each trade at face value; (¢) that the exchangs offer
was fair te Revlien's sharehelders from a financial point of

(zooﬁnota continued)
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provisions is to protect the value and security ¢f the note

. against unduly leveraged and precaricusly financed takeovers

requiring fire sale asset dispositions or incurrence cf new

debt. Loomis Af£. ¥ 2; Rifkind Aff. 1 26.

At the conclusieon gf the meeting, the Bocard also
unanimously resolved noé to redeem the Rights becausa thsy
had besn adopted to protect the shareholders against the very
type of inadequate offer that Pantry Pride had made. The
Board £inaliy determined (again, unanimously) te commence the
exchange offer. Rifkind AL£L. ¥ 27, Ex. B at 13-14. (A fuller
description of the Auquit 26 meeting is contained in Rifkind
Aff. 19 21-27 and Ex. B.)

F. The Revlon Exchange Offer

The exchange offer wis commenced on August 29,
1985. The exchange offer was substantially oversubscribed by
Revlon's commen shareholders. Revlion sxchanged notes and
preferred steck pursuant to the of!cé for 10,000,000 shares

of Revieon common stock. Hamermesh Aff., Ex. C.

(fcotnote continued)

view; (d) that after the offer Revien would continues to be a
viable enterprise and have the financial flexilility and
resocurces necessary to operate its business; —und (e) that the
aexchange offer was a more attractive financial opportunity
for the sharsheolders of Revlon than the Pantry Pride coffer
bacause the exchange offer provided the shareholders the
opportunity to realize premium values for a substantial por-
tion of their shares and to retain a continuing equity in-
terest in Revlon. 1d. &t 8-10,
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G. Ihe Pantry Pride $42 Cffer

Inmediately following an announcement by Revlion
that it was accepting shares ror‘purchasa under the exchange
offsr, Pantry Pridortgrminntod its offer and commencad a new
tender offer for Revlon shares. The new offer was at $42 per

share (as opposed to 347.50) and was still subject to a f£i-
nancing condition. PFl. Apb., Ex. I,

Of note, the $42 offer was pot conditional on the
redempticn or invalidity of the Rights and was Rot condi-

tional on the rTestrictive covenants in the Senior Subordinated

Notes being waived by Revlen's independent directors. It was

conditional upen receiving 90% of Revion's common stock in

tﬁe ¢ffer, thereby minimizing the number of shares as to which
Revlen would be required to pay 365 under the Rights Plan,

Pl. App., Ex. I at 1, With respect to the restrictive covenants
in the notes, and the terms of the érete:red Stock, Pantry

Pride stated that it did "not believe that such covenants and

terms will prevent or delay consummation of the Offer." 1Id.
at 2. |

Thus, Pantry Pride <= by it own admissicn =~ was

sble to proceed with a $42 per share offer for Revion gto~k

notwith-tanding the issuance of the Rights and nOtWithstznding

the covenants in ths notes and the terms of the preferrad.
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H, Revlien's Septembsr 24 Board Meeting

Revion's directors discussed the $42 cffer atrtheir
reqularly.scheduled board meeting of ertambe: 24. Locmis
described Pantry Pride's new offer and noted that éantry
Pride had aimply adjustad its original $47.50 price to take
account af Ravlon s purchase of 10 million shares and to
reflect the premium that would likely be required to acquire
the prefsrred stock issued in the Revion oxchanqé offer, 3¢
that essentially the offer price was unchanged. In Lazard's
‘opinion, the second Pantry Pride offer remained qrossiy in-
adequate from a £inancinlrpcint of view. Rifkind Aff., Ex. C
at 4-7.%

Following substantiazl discussion among the directors

and their advisors, the Revion Board ro-oléed.that ﬁha $§42

. Loomis also noted that a review of Pantry Pride’'s financ-
ing made it clear that, unlike many tender offers, no provision
had been made to rafinance Revlion's dabt to banks or security-

. holders, so that Pantry Pride’s offer put subetantial pressure
on shareholders %o tender in order not to be faced with accel-
eration of this debt and possible insolvency. He noted, in
conriection with these same concerns, that as in the firat coffer,
Pantry Pride had stated that {f it were unable to complete a
second-step merger within approximately nine months or less,
there could be ne assurance that it would be able to pay feor
any shares not tendered in the first step. But unlike the
firat offer, he advised, Pantry Pride no longer stated that

the same cash price would be offered in any second-step merger,
20 that the new offar should be viewed &s mors coarcive and
inadequate than the first, [d.




o¢fer De rejected and that cthe Rights not be redeemed nor the
covenants in the notes or the tarms of the preferred stock be

saived. Rifkind Aff., Ex. C at 11-13.

Contacts with Adler & Shaykin and Forstmann Littls,
" pantry Pride's Proposal and Revlion's QOctober 1

Board Meetin

Prior ts the September 24 board meeting, & meeting
was held between representatives of Adler & Shaykin and Lazard.
Bergerac Sept. ¢ Tf. 92. Adler & Shaykin had proviously ex-
pressed an interest in Revlon's cosmetics business. Lazard
also contacted Forstmann Little & Co. about the possibility
of & transactieon involving Revion. Loomis Aff. 1 3. Negotia-
tions with Adler & Shaykin, as well as with Forstmann Little,

commenced. Loomis Aff. 17 4-14.

Pantry Pride apparently discoversd that Revion was
.,cansiderinq'alt;rnativo tranaactipns. Thersupoen, on Sep-
tember 27, Pantry Pride -- whose tandar offer was at $42 per
lhiro'-- sent a letter to Revlon stating that if Revien's
directors would waive the covenants in the notes issued in
the exchangs offer and would redeem the Rights, Pantry pride

would consider entering into an sgreement for & Qsorper shars

cash merger with Rev.on. Then, on October 1, 1985, Perslman




again wrote t4 Bergerac, this time indicating that Paner
Pride would pay $53 per share cconditional on, among other
things, acceptance of the propesal at ths directors' maeting

of Revlon to be held that evening. Pl. App., EX. B at 1-2.

At that October 1 directors' mseting, the directors
were informed of Pantry Pride’'s proposals. Rifkind Af:f.,
EX. D at 1-2, Bergerac informed the directeors that in addie
tion to these events involving Pantry Pride, discussions were
being undertaken regarding a levaraged buyout offer for Revlen
(i.e., the negotiations with Forstmann Little), Ha also told
the directors that ihe price which all stockholders would re-
caive in cash pursuant to the terms of the proposed leveraged
buyout would be higher than $53 par ahare and that, while <he
issue had not been resoclved, it was contemplated that manage-

ment might parcticipate in the leveraged buyout. Id. at 2.

Loomis stated Lazard's view that more than $53 per
share could be realized in an alternative transaction or ligui-
datien. ﬁifkind Aff., Ex. D at 3. In connection with Pantry
Pride's request that the note covenants be waived, counsel
Arthur Liman made clear that in connectieon with any decision
to waiva the covenants in the netes, the indapendent directors
had to decide, in their best buziness judgment, whether ““ers

would be adequate coverage for the debt securities. [d. at 5.
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Waiver of the covenants would result in g decline in value

of the Notes.

Bergerac indicated that a press release would ke
issued the next morning, if the bosard apprand it. He noted
that ths release asked Pantry Pride to hold 1ts proposal open
in order to give to the board the opportunity to consider it
along with other propomals. Rifkind Af£f,, Ex. D at 6+7. The

Board agreed. Id.

J. Eurther Negqotiations with Forstmann and Adler & Shaykin

Negotiations with Forstmann Little and with Adler &
Shaykin intensified. Among cther things, Forstmann Little
stated that it would agrea to a merger transaction, but wanted

the following consideration for making the deal:

(1) an optinn to acquire certain businessss of Revlon,
notably its Vision Care business and its Natiocnal
Health Laboratories at a discount price should
another bidder acguire a substantial number of

Revlion sharss;

(2) a "no shep” clause, pursuant to which Revlen wouid

agrae not tn seek higher bids;

(3) an agresment by the Revlon directors to redeem the

Rights and waive the covenants in the exchange offer




notes only for Forstmann Little and net for other

bidders;

(¢) & break=-up fee of $25 millien if Revlon were to

breach the merger agresment.
Loomis Aff. 1 S.

Revien negotisted with Forstmann., It was able to
persuade Forstmann to pay $56 per share of Revien in a transe
action without a "lock=up" option, without a "no shop" clause
and without an agresment by the Revlen diractors to redeem
the Rights only for Forstmann. If aproved by the Revlon direc-
tors, Revien would agree to the $25 million breakup fese and |
that it could redeem the Rights for other biddars offering
$56 or more, but only after 10 days follewing the executicn

of the merger agreement. Loomis ALZ. 7 €..

Revion alsc weuld agree, if the board approved, to
sell the Beauty Group to Adler & Shaykin for $50S5,000,000.
Rifkind Af£, 7 38. (Of note, the plaintiff in this action
has never attacked the economic merits of the fully priced

Adler & Shaykin transaction.)

K. The October 3 Ravion Directors' Meeting

The Revlen directors met on October 3 t¢ consider
proposed transactions with Adler & Shaykin and Ferstmann

Little. Rifkind Aff., Ex. E.
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Bergarac summarized the proposal of Forstmann Little
stating that under that proposal seach sharsholder would receive
$56 a share in cash for all his shares, The proposed transac-
tion did net have any so-called "lockeups" and did not prevent
the Board from considering an altarnative more favorable offer
for Revlon. He emphasizsd that the proposal was net sub-
ject to financing although it was subject to consummation of
the transaction with Adler & Shaykin, which he would describe.
Bergerac noted that he and certain other members of the senicr
mtnaqemgnt would acguire approximatsly 25% of the aquity of

the company to be organized by Forstmann Little. He noted

_that the terms and conditions of management's participation

were not yvet determinad. Rifkind Aff., Ex. E at 3.

Beryarac satated that there was also a propesal by
Adler & Shaykin to acquire the beauty products operationa
for approximately 5900 millien. Bargerac noted that this
propesal also wag not'uubjcct to finsancing. He alec noted
that this proposal was independent of the Ferstmann Little

transaction., Id.

It was notsd that Forstmann Little would be entitled
to & breakup fee of $25,000,000 in the transactisn. Bergerac
further stated that the pediion plan and cartain other amplon

ment practices of Revlion would be continued., He said that

the operating pecple in Revion's divisions would likely retain




gnair jobs follewing the consummation of the proposed sransac-
rion, a8 the divisions would contin ue as operating entizies,
put that the central corporate ¢roup of Revien was likely to

be adversely affected, Id. at 4..

Thecdore Forstmann of Forstmann Little, and his
asseciate and counsel, entersd the meeting., Forstmann sume
marized the terms of his proposal. He stated that he was
propesing a cash merger pursuant.to which all stockholders
would rocoivc $56 in cash par share, He indicated that%,
pursuant to the terms of the merger, thae surviving entity
would assume ail of Revlien's outstanding debt, including the
$475,000,000 aggregate principal amount of the company's ex-
change offar notas. Forstmann stated that the agyragate value
of the transaction would be valued at approximately $3 billien,
including the assumptison and rifinancinq ef cersain debt.
Forstmann noted that his company would caémit $445,000,000 in
cash to the new entity and would use the proceeds of “he sale
©f the cosmetics business, which he noted ware sxpacted to be
Approximately $900,000,000, as part of the financing. In
eddition, the remainder of the fihancinq, $1.2 billion, was
Covered by bank commitment letters.* Rifkind Aff., 1 34,

Ex. E at s,

- Forstmann informed thd Board that Foerstmann Little
had reached an understanding to sell the Norcliff Thayer and

(fcotnote continued)
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In response to questions, Forstmann stated that the
propesal was not subject to & financing conditien and that it
was only subject to certain customary merger conditions, such
88 the shareholder app}oval required under Dslaware law. He
emphasized that thers was no financing condition. Rifkind
Aff., Ex. E, at 6=7.

Following a quéstion and answer session with
Forstmann, he was excused and Mr. Shaykin of Adler & Shayﬁin
entered the meeting. He stated that Adler & Shaykin had are
ranged the financing and had received commitment letters from
zinanciai sources for the full price of $905 million for the
Boaut}'?roducts division. He noted that the consideration
would be in the férm of a 3875 million caih payment and the
aaaumpticn of foreign debt that was on the books of the divi-
sion in the amount of app}oximately $30 million, subject to
certain adjustments. He described the details of his financing
co@mitmont. He stated that Adler & Shaykin expectad to offer
certain members of the cosmetic division's domestic and inter-

nationel management an opportunity to participate with Adler

(footnote continued)

Reheis divisions to American Hore Products for approximately
$355 million, that such sale would be consummated immediately -
after the closing of the proposed merger, and that such sale
was conditioned on the consummation of the mergsr he was pro-
posing. Rifkind Aff., Ex. E at 6.




& Shaykin in the transaction and that as a result Adler &
Shaykin was expected to contributa slightly less than $35
millien.* Rifkind Aff., Ex. £ at 9-10,

An&rew Brownstein of Wachtell, Lipton was then
asked to summarize the datails of the proposed trsnsnct%cns.
Brownstein described the negotiations of the tranagction, the
Merger Agreement, and among other things, noted that tha Margar
Agreement did not have a provision prehibiting the Board of |
Directors from "shopping” the company. Id. at 12-14,

Brownstein noted that the Rights would be radesmed
congitionod upon consummation of the merger. He alsc informed
the Board that the Merger Agreament provided that the Rights
could be redeemed to enable the Board to facilitats another
deal pursuant to which all stockholders would raceive $56 in
cash or more paer share for all their shares (although this
later provisien weuld not be in effect for ten days). Thus,

he noted, the Board would still be able to rndinm :ho Rights

*  Shaykin stated that he had negotiatad with Forstmann
Little and Revlion regarding Adler & Shaykin's role in the
transaction and that throughout the negotiations, Revlion
attorneys and Revion representatives had baen present and
that they had been satiafied with the terms of the asset sale
contract. He emphasized thit his proposal was not subject to
financing and that it was not subject to a shareholder vote., -
Finally, he noted that the preposal would be formalized in a
contract with Revlen directly, and was not contingent en,
although 1t would also help to finance, the Forstmann Little
proposal. Rifkind Aff., Ex. E at 10,
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in order %o £acilitntchan offer that was more favorable tc
revion's stockholders than thes Forstmann Little proposal,

Rifkind Aff., Ex. E at 15,

With respect %c the covenants in the exchange cffer
notes aﬁd preferred stock, Brownsteln notsd that it was &
condition to the clesing that certain covenants be waived
with respect to debt to be assumed in the merger. He strassed,
however, that although Forstmann Little had received binding
commitment letters, they did not yet have definitive financing
sgreemants. Both Brownstein and Lipton stressed that action
with respect to the waiver of the covenants in the notes or
preferred stock would be undertaken only when the Board had

the definitive financing agreements before it.* Id. at 17-1%.

o Lipton alse informed the directors of a conversation
betwaan himself and Joseph Flom, counsel for Perslman and
Pantry Pride. Flom had informed Lipton that Perelman was
very desirous of acgquiring Revlon or its cosmetics businass
and that Perelman was not going to go away. Flom said that
Perelman really was intsrested in acquiring Revlon's cosmetics
business and that 1f Revlon would sell the cosmetics business
to Perelman at Perelman's price, Perelman would drop his
tander offer. Flom would not say what Perelman's price was,
other than that it was somewhat higher than what he had pre-
viously offered. Lipton noted for the Board that the pre-
vicus price range that it had been belisved Peralman was
considsring was betwaen $400 and $500 million, substantially
less than the $900 million being offered for the division by
Adler & Shaykin. Rifkind Aff. 7 37, Ex. E at 23425,

~Liman, later in the meeting, stated that he had spoken
With Perslman who had stated that he thought that 2 price
over $5C0 millicn for the beauty products division was im=
Prudent and that Liman believed that Perelman was not near
3205,000,000 for that division., Rifkind Aff, ¥ 37, Ex. £ at
-32. '
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Indeed, Lipton made clear that the waiver of the covenants as
well as a "leveraged buy out capital structure" would adversely

affact the market price ¢f the notes.

Rohatyn summarized for the directors the options
the Board had. He noted that thara.was_the §56 per share bid
from Forstmann Little and the sale of the cosmetics business
to Adler & Shaykin at $905 million. The only other bids that
were on the table at that time were the $42 a share Pantry
Pride tender offer and its offsr for a merger at $50 or $53
a share. He noted that ﬁhe proposed merger was the only pro-
pesal on the table that could compete with the Pantry Pride
bid and that Forstmann Little's proposal was the only bid
higher than PantéylPride'a to data. Rifkind Aff., Ex, E at
26,

Loomis of Lazard was then askﬁd te giv; Lazard's
formal opinion to the Board. He stated that Lazard had
studisad both overall transactions and was familiar with their
terms, and that Lazard had taken into account its knowledge of
the historical and forecasted financial results and market
conditions of Revion as well as certain other Iactors. With
regard to the sale of the c¢osmetics business, Lazard was of
the opinion that the $%C5 million price {subject to certain
adjustments) was & fair price for the business. With regard

to the mergsr, Lazard was of the opinion that a $56 merger
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price was fair from a financial point of view. Loomis re-
viewed tha work Lazard had done to enable it to express its

opinion. Rifkind Aff., Ex. E at 2829,

The mansagement mimbcrs who would be equity partici-
pants in the leveraged buycut left the room and discussion
continued in their sbsence, After considerable discussion,
as outlined in the draft minutes, a roll call vdte of the
independent directors was taken. Each diractor was polled
and each director approved the cash merger agreement with
Forstmann Little and the asset sale with Adler & Shaykin. A-
new vote was taken when all of the remaining directors re-
turpad. Again, all of ths dirtctors unanimoglly approved

both transactions. Rifkind Aff., Ex. E at 34.

L. Pantry Pride raises by a guarter

On QOctober 7, 1985, folleowing nnnouncom,nt ef the
Forstmann Little and Adler & Shaykin agreemsnts, Pantry Pride
issued a pfans release ;nﬁouncinq that it was "amending” its
$42 tender offer for Revlon shares to increase the price o
$56.25 per share in cash., Pantry Pride stated that its offar

WS NOW:

- conditicned upon the Rights being redeemed or

Pantry Pride being satisfied that the rights are

null and void;




=« conditioned upcn the covenants in the notes and the

preferred stock being waived; and

«= conditioned upon three Pantry Pride directers being
named to the Revion board of directors as "inde=

pendent directors.”

Hamermash Aff., Ex. D. Pantry Pride also snnounced that the

offer was "no longer conditioned upen any minimum number of.
shares being tendersd and is not subject to a financing condi-
tion." ;g. Notwithstanding the removal of the financing con-
dition, Pantry Pride made clear that it had not yet cbtained
full financing for the transaction. Hamermesh Aff., Ex. D at
3,

Pantry Pridas took the position that it was fres to
Furchasa shares under the "revised" offer immediataly and
that shareholders' "withdrawal" rights had expired even beforw
Pantry Pride disseminated its new offering matarial on Ccoto-

ber 9, 1985. 1Id.

M. Events Leading to the Revised Mergar Agreement

On Octobar §, 1585, Perelman wrota to Bergerac with
respect to Pantry Pride's "request" that covenants in the

Notes and Preferred Stock be waived. The latter (Hamermesh

Aff., Ex. E) statad that Pantry Pride's scquisition subsidiary
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will hava "at the time of acgquizifiecr nat Tess taan 2502
million in capital which i in cxcess of the cRpifal the
smount provided in the Forstmann LitrlaeManagemcns merges

proposal."* The latter ends as= fallews:

Should you or vour finanatal advigors wish any
additional information concerning aur capital
stouctira, wa shall be available to meet with
you and to make such submission as required by
your Board. :

In responsa, on October 9, 1985, Lazard wrote €O

Parmiman and noted the following peinfs:

(1) You [Pantry Fride| have nat disclosed commitments
for the full amount of the finmnaing of your pie-
posad acquisition of Revien,

(2) You have not disglosed your intentions with raazect
to refinancing Revlon's outstanding debt, including
the 11.7%% Seninor Suburdinated MHotes.

(3) You have not disclosed your intentions wilh reapact
=n Ravlion's 57.00 Cumulativa Convertible Exchangeable
Prafarved Stocl. '

(2} Altheugh you have indicated that ‘rour acauisiljon
company will hmvae io wexeoss of A000 millzem 1
capital, we umieratand that your acguisition
company/Revlion will, in effect, fund the daht wwer-
vice obligations on irddebtedness incurred by Pantry

Bride in connectien with your proposal.

In order that we may advise the Board, we request fuvrther
information from you own the foregoing peints. In particuiar,
we would appreciate receiving projechions as 2o how thse

* 5z met forth in the Rohatyn affidavits (9 1¥) the £500
million capitalization number was meaningless since Jantry
Bride and Micole would hsve Lha rawponsibility of zervising
the debt ineurred in making the meguisilion.
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debt incurgzed and assumad hy you in sonnection with ~he
acquisiticn would ke se:v1~n4 and ¢o pie of any financing
comitmanta or agroements you have aprainad or entered
into. We hwve already reccived similar lnfcrra~1on from
Forstmann Little & Co.

- Pl' App-; EK. R-

"The Lazard lattar requested a rﬂqunsﬁ by naan

October 11. 1d.

On Qctobar 11, Howard Cittis of Pantry Pricae ra-
aponded. The requested projections ware not included. GitIis
stated that 5350 million of thé ragquired $700 millien junk
bond financing had been obtained and that Dravel was confident
of obtoining the reet. With respact to'thc Senisr Subord-
inatad Notez, Pantry Pride stated only that it in:endéd to
make intmscest and principal payments when dus. Nuo plan to
ansure the value of the Nolws was prasented. PL. &pp., uix. 35;

Rohatyn Aff. 1 13.

With raspact to Pantry Fride's October 11 reaperals:

lebtme, Lhw tastinony of Lewis Cluckeman, formmar chiwl execazivr:

of Lehﬁan UGrothers, an independent Revlion director who haua

baan represeanted by his own counsel in connactisn witi tie
matter, iw notaworthy. With respect to the firsl part ol the
latser, ﬁcttinq forth Fantry Pridm's axiating financing commit-
manis wo! Drwxal Burnbiam's centidense taat it anuld chlain the

remaining SIE0 million of additional finansing, he Lemlif et

-420

sy




-- e e -

I theught that this was an exsepnicnally
fumey, inconclusive, alarming starament,
ind I did not agree with the conclusisn
that Drexel Burnham's capabilities in
this areca would satisfy me than the
finanecing was in place. '

<= Glucksman Tr. A6,

s further taatified, gquite accurately in light of the highly

conditional nature of Pantry Fride's financing:

@. Was that what concerned you, that tha
last 5350 million was not in placa, and,
therefore, the othar financing was up in
the air? :

A. All of if concarnad me. Without the
lazt pieca there was nothing thara.

-- GClucksman Tr. AR&=67.

With respect to Pantry Pride’s respense to Lazard's
inquivy as to Pantry Pride’'s intentionu concarning the Exchiange

Qffer notes, Gluckeman Lmsxbtjfiad:

Q. “he meacomd itam in tha Lazard Leatter
deals with ascertaining Fantry Pride’s
intentionx wilh rmapect %o the financing
of Revlen's oulstanmding dabt, including
the 11.75 percent sanior subordinated
notes.

Did Pantry Pride's answer on that
subject satisfy you?

A, It disturbed me. it did nol satisfy
me at. all., I falt that it was net an
answar thal. in any way approached a regeo-
lutien of the prohiam.,
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Q. What preblem?
A, Of trying to c*eata a circumstancs i
which we restored the notes ta something
approaching par value,

And I think that that paragraph which
{® anumarated paragraph 2 speaks for it-
self with respect to my answar.

== Glucksman Tr. 71-72.

During the week of Qctahar 7, Forstmann Little made
a proposal to increase the cash consideration for Rmvlon aome
men stock from $56 per share fa §57.25 par zhars. This new
propasal == as wall as Pantry Pride's respense to Revlon's
October 9 lotter and other events of that weak -- wWara pre-
santad ta tha Ravion directos at a direstors' meeting held on

Saturday, Qctober 12,

N. The October 12 Rewlon Bsoard Meeting'

At tha Octobar 12, 1985 special meating of Ruvlon'a
dirsctovs, atter intreducing thosws preawsnt,* Pargarac sricfly
gummarized the naw korstmann TitLle proposel, DoBing that
Forstmann Little would increaze the price il was offering to
pay for each share of the company's common steck and would
provide accommodations for the haldara of the 11.75% Netes.

Rifkind Af£L., Ex. F at 2. Forstmann Little had explicitly

*  Four of the independent dirsctors -« Gluckaman, Wilsen,
Louden and Zilkha -- were acoompunisd by their own wllorneya
(Cleavy, Cottlich, Steen & Hamilten). Rifkind aff,, Fx. F sl

2.
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condiftionad it3 willingneas to make 3uch changes 25 its ra-
ceiving an optien to acquire certain of Revlicn's aaaata indar
circumstances that would be described and on c¢ortain other

factors. Id.

Bergerac notad that, in order to facilitate the
propasad transactiona, to pravent any appaaranca of any can-
!lict of interest, and to prevent any possible divergence aof
interest on the Beoard of Diraétors, ha, aleong with the other
members of management, had withdrawn from partimipatimn in
the aquitf fntarast of tha aurviving corperation. id. at
2-3. Thus, Revlon's management would not be participating
with Foratmann [Htnla in tha aquity of tha aurviving corpera=-
tion and thers was no conflict of interest.* Id. at 3;

Clugckszman Tr. lle-17.

Loomis of Lazard summarized the developments cf the

pracuding fuw duys,  He rnoted Puntrey Pride's incranemd ot fur
price and stated that Fantry Frice's= oftfer war conditioned an
the Doard’s WaAlving certaln covenantes in the Revlon'g L./
Notes and $9 Preferrod 3toclk. RiLfkind ALf., Ex. F at 3-4.
Loomis then described the corrsspondsnce belwewn Revion and

Pantry Pride during the ensuing days.

%7 Gmrlier that week, Perelman had suggested that Lergers.
could work ter Pantry Fride and that "all existing severans:
agreementes would be leonorad and paid.”  Bevgerac Oc¢t. 16 Tr.
132-23, '




Loomis stated that Tad Forstmann had indicaten
that he wanted to habisr the Dantry Pride offaer, but ﬁc Sacd
that he believed that whatever Forstmann, Litole would 4o,
Pantry Pride would increase its offer $0,25 par shara aver
Farstmann Littla's propesal. Td. at 7. Indeed, on Wednasday
night, Cctober 9, there had beoen o meeting between Soretmann
Little and Pantry Tride, at which rnpfnaentativaa of the Révlon
were present,. where possible alternatives between Forstmann
Little and Pantry Pride had been discuased. Principally, a
possible split-up of the bucsinees of Revlon had bmen considarad.
On Thursday, October 10, Ted Farstmann indicated to representa-
tivas of Lazard and Wachtall, Lipten that Perelman had caid o
Faralmann thut, whalmvar Foralmann Tithle did would be ountered
by & 30.25 per share raixe. ld. at 8, Forstmsnn slslad Lhat he
falt that 1t was futile to xalze iz offer only to be countered
by a nominally higher Pantry Pride offer -~ highar by a fractton
that was not matatial in light of the size ¢f tha transacticn

== that was neot fully financed, I, ar 7.

Loomis stated that on Thursday, October 1O, Lorst-
mann Little stated that it wanted to maite & new proposal to
Revlion, but that it wam concernerd that, whatever it did,
its offer would be mavrginally "raised" by Pantry Pride’s,
{d. Emfatmanu had indicated thal as a cesnll of thia, if

would require a so-called "lock-up” betore they would be

aijfa




willing to make a propesal. Rifxind AffF., v, F at 7,

Loomis statad that at a mesting with the represgentatives ef
Farstmann Littis, hoth Wachtall Nipton and farard had stated
that any proposal from Forstmann Little would need tp addrzss
the £oliowinq: (1) ¢oncerna reqgarding the congequences of

any proposed transaction for the notes and preferred stack

and (2) concerns that any proposal should ke Forstmann_LittLe's

bast. poasitla price for tha sharaz. Td.

Loomis ctated that on Friday, Qctober 11, the
‘pam= day that the above-described letter from Pantry Pride
had haan racaivad, Faratmann Nittla prasantad to reprasanta-
tives of Lazard Freres and Wachtell Lipton what Forstmann

Little dezeribed as a non-negotiable premesal.

Forstmann's= proﬁasal was the following: 1L would
increase the ptice per share to 357.25 pey share, but it woulid
regquire a "lock-up" at 4525 million on the Vision Care aad
National Healtlh Laborvatorics divi:iana of the Company. 1d.
at 9. Foratmann Little mentloned that £y $525 million wyicse
was within Lhe rengs of valums that Gaoldman Sactis had yivan

*o Forstmann Little in Goldman Sachs' work for Forstmann

- Little. Id.
Forstmant stated further that as soon 45 practicabics
following the mmegar, il .wauld widartake Lo commencs an e




' change offar in which new notes would he axcharged fav tha
existing exchangm offar Netas. The new notos would have tarnms

that warc designed to have them trade at par. Rssantli;ay,

thess terms would he an increase in the interase rate op =he

naotas, whizh would reflect the new leverage of Revlan. Td. 5

Ravion's Board was properly concerned that natehnldara
be treated fairly, in largm part bacauza the stockholdaers are

alse Revion shareholders. Az Glucksman tasrifimd:

And when this paragraph [of the amended merger aqgree-
ment concerning treatment of netehalara] was revicwsd
at tha masting, when this chandge was suggested, I
felt as a dirmator that it had a matarial effact
upen improving to the Revlen nharnhonﬂrﬂ, prasant
and past, the valuc of their inve egtnent in Lhe company.
ATthouygh those anatcholders nad surrandered shares,
but they wmrw #Lill invastora in the comsany shrsush
the receipt of aotmn. And this was & very majer
step that was taken at Lhe Lime of thia magzing,
because price has sizen in the marketplaca from
around 86 or 87, maybe 88, I don't even know, bheusiise
thare wara more netas for sale thanh the market would
-abgorb. I think cn Friday aftarncon the marlket
rasponded to SZ. The market in effeclt www sobinia
puting that the notas ware a major potantial impedi-
mant te any Lransacbion, S0 the market was saving
that sometliing would be done to improve that valua-
tion for the henmfil of Lhe shareholdars oy the
investors in the compsny.

-« Glucksman Tr, 31=32 (emphasis addmd).

[ ] » »

A. I suspected, and it would he impossible

for me to prove at this meeting, that most of

the notas, most of tha notes, a vervy ub'tan-
tial mujorily, wars owned nf *ha Timg of thi
change by pennle who werm ownsrs of Reylon 'haras.

- Glucksman Y. 34,
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Q. To the extsnt that the stack was =« tha
nofas warea not in the hands of Revisn stnoke
holdars hut in the hands of craditsrs, note
holders who were not Ravian steckholders,
what, if any, duty 4did you beliave you owad
to those craditors? :

A, I navar concentrated, in my analysis, on

that body of netes that wara not owned by what
you refer to as creditors who warm nat Revlen

sharaholdara. I was of the epinion, and seil
am af tha opinion, that meos% of the notes re-

latad tn Ravian ahareholders.

== Glucksman Tr. 35.

Representatives of Forstmann Little had =ztated
that-thay dicd not. want the Beard teo waive the covenants for
anyone but Forstmann Little and that theay wantad the Board =2
Tuwave the Righta in place for anyoue jput Vorstmann LillTm,
!u:ther, ihmy muid that the Revien Bodrd mesting had teo be
convencd on the next day, October 12, 1985. Revlen had net
agread LuL proposed that the Rights would be racesmed upen
consummation of an offer-b? ARy biddmr for a1 cash at
$87.25 or morae; the covenants in the notas worlld be waiuved
for sny biddme in aanﬁﬁttiﬁn With a proposzal in which fwo
major investment bankuéu Qnru saatisfied that the netas would

trade approximately at par. Rifkind Aff. Ex. F at 10G-11.

- Bergerac then Epoke, nobting that at this time thsye

wHs A vary aerious difficulty in running She company.
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The amquht of uncertainty taat had resylted from tie activi-
tias of “ha laat fwa montha had aresrtad great human prablams
== Revlon wasg losing people and recrudting was impoesible.

He stated that the amployeas of the company were cocming to cse
concerned about their futures and not about the businsss of
Revlon. He stated that another rung of difficulty was the
problema with the amplaysas in tha Peauty Graup, wha were
wondering what the consequences of the sale of the Beauzy
Group to Adler & Shayikin would be. Riflind Aff., Ex. F. at

12.

Tarms of tha praposad contiracta wara dasaribad for
the Beard. Changes in the Merger Agroement included that:
(1) the ammricded: wyramment, racilad Lhat, no mambee of Lhe Bnourdd
nf Lirectors or management of Eevlion would ebrain sr p&rtici-
Paste 1n an &quity Iintorcst in ¢onncction with the financing
of the mergar; (2} the ﬂmnnd;d ayreemunl. provided foro an in-
crease in price and that 11.75% notas of Ravlon would be ex-
changed fov naw notas un the ferms Lhat Mp, Doomis hud de- .
m::'ién-lu!; (3) inmbtuud of the ahsencs of 5 "no=shep” provieion
in the Mepger Agresment (which ne aad told tihe mambers ot <nes
Board was unusual at the preceding mectinq) now, as a result
cf the recent events, Forstmann Little had required a no-shzp

provision.® Riflind AZf., Ex. F at 13.

& 1t was noted that thie inclusien of a no-ghep provision
wan Lhm usual provision in agreements of thie kind and he
went. on to summarize ite terms. Id. at 13,




The preposed aptism agreemant was described.

mann Little would be grantad the optisn to aequirse Revlicn's
Yimian Carcm Group and Nutions! Fealth Taborvatories, for 35200
million. It was explained that the option could he exercissc
when any person or group acquired 40% of the ocutstandihg vok-
ing powar of tha company. Id. at 17-19. A director asked
why the trigger point was 0% for the option, saying that it
smamac somavhat high., Trlipton sﬁatad that Ravlon had wanted
the trigger to be a high number. !He noted that Forsfmann
Little had originally requestcd a naked option, namely, one
that would be exercisable immeadiataly, hafare anyona acguired
any shares of the company. Revlon had initially requasted
that the cption ba exarcisable at 51% of the sutstandiing
ahares, but thaﬁ the company had negotiated with Foysemann
ﬁil.l.Tn Lo Lhe 40% figurm Lhal, wam Lha current deal.  Brown-
stein notad that 20% to JJ% were usual for these situations,

Id. at 21.

Lazard statﬁd that, given an a=zsumed l2% per yesar
cost_of borrowing monay, a $56.25 offer in which the consis-
wrabion wax availabile now mighl be parcaived by arhiteageurs
as marginally higher than a §57.25 offmr in which puymmnt
might not o¢cuy for 60 days or more. Lazard informed the

Ravlon board of Lhese caloulations bacsuss <« although awarw

that 1t was the intontion of Forstmann Littic €2 pav the cazh




sonsicderation with respect %o it propcsed meraer in 39 ays

- -~
1?7

-« zuch a timatahla zouid nat he quarartsad. 74, a%

Rohatyn AfZ. 1 15,

Fwomia atatad that it was the opinion of Lazavd
that the consideration of $57.25 in cach per commen shars 2
be received in the merger by Revlion's common shareholders was
fair na such comman sharehalders from a financial point of.
view, He noted that his opinisn was based on comparisens
with other companies and on hi; discuzsions throughecut the
nagattation process. Loomis noted that Lazard was alsc of
the view that, althouqh becausc of market conditions it is
not pnssihle o predict the prices at which zecurities will
trada, tha taw notad ta be Twdumd o thw wxchangs af fare wen '
Ll uppruximutély at par on a fully diseriputed basie anc
that the exieting notes should roficct this, Loomis stazad
that, regarding the proposad Tock-up, §525 aillion waa, in
Lazard's view, a favorable price from fhe parspactive ¢of
Forstmann Little. He neted that the estimate of lararvd Fraraa
whi Lhal they nould schiieve a price ss high as 3600 to 5700
millian frem the sale of the tyo sivieisns fogothar. Hr.
Loomis stated that o understood thaf 3525 million was within
the range of values placed on the two divisions by Soldiman

Sauche, Formtmann Little's investment banker. Rifkind Afl.,

Ex. F at 22.
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A director inguired of Loomisz wherther he aad an
opinion a# to which of the availanle alternsatives was tha
beat tranzaction for Revlon and its stockholders. Leeomis
said that Lazard would recommend the Forstmenn Nifthla fransace
tion. Id. at 24. A second director ingquired regarding <he
lock-qp. Loomis stated that the valuation showed that tha
price waz favarabla to Foratmann Tittla, but that it was ona
aspect <f the overall transaction. The trancaction had to be
avaluatad with all aspactx tagathar from tha paint of viaw of
what was hest for the shareholders. One transaction alone
may not be ideal, but when tha three proposals were looked at
thathsr, as they must be, and all factors were ayaluated,
including tha loakup, Laza;d'a racommardation was the

Forstmann Little transaction. Id. at 24-2%.

A wtatmmwnt From Timan of Paul Wewins Lo Lhe Bow:dd
was then read. [n his statement, Liman told the Uoard that
he favored the rorstmann Little transaction because 1t was
hiz baliaf that il wan propur for the hoard Lo consider Lhe
process, and that the 2vents of tite past twd montis were
destroving Revien and the veople i 1€, Ha stated chat
he ballaved that it waa alno proper Lo cousidar Lhe abaews
holders and the notehalders, and that this deél deslt well
with both the notecholders and the chareholders. He said that'

ha thought thst it was impertant to bring the processz to an
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end in a way that was favorable Lo both the shareislcers and
the noteholders, Ha noted that Pantry Pride had haan givan
time in crder to pregent its ?rOposals for tha noteholders,
and that even in light of subatantial publicity regarding the
noteholders, Pantry Pride had not przsented a meaningful pre-
pesal.. Liman furthar atated that it was his beliaf rhat,
based upon tha events of the Past few days, Forstmann Lit:o
would walk away and no longer compete with Pantry Pride for
Revien if thair proposala wara nat Accaptad at tha meating.
He fml% that the company could not afferd to lose Forstmarn
Little, and if Forstmann Little were ne longer biddin& for
the company, Revion would not ba able to hargain a battar

deal for the zharcholders or the noteholders. !d. at 26,

Lipton vepeated for the diractors sonversation he

had had that paat weak with vaprasantatives of other poleelia)

Biddwra wnd with Donnld Drnpkin.'nn AtLorney for Pantry [ride.
He told the Board that he informed Drapitan that Revien's ~1.75%
flotes were a major concarn of the company, and that they must
be addresued in any proposal. Drapkin stated shat Pantry

Pride offaoved o 4ive a contingent guarantes on the netds.
Lipton responded that ha boelieved that would lave uo Wit

en the marvat price of tha 11.78% Notms dum to Danlrcy Pride's‘
financial circumstances. Drapkin had tihen stated that Pantyry

Pride migh% be prepared to incraase the price of the notaesg by




1% %0 1.5%. Lipnen estated zhat he chought that inzerest raze
ineresase would £all ehort of what the directore would expecsst,

1d. at 29-30.

Lipton stated that Revlon had trisd to oﬁtain marc
tima from Farstmann Tittls, but that For=tmann had stated
that if the transactions were not approvad at the'pre-
sent Board meeting, he would no longer compete with Pantry
Prida for Ravion. Tipton ftold the directors that it was
reagonable to believe that there were limits on Torstmann's
meney and his paticnce and that ha did not keliewe that this
wag maraly a nagotiating posture of Forstmann but an absolute

deadline. Id. at 32.

Rohatyn stated that it was an absolute unasccoptablc
riak far Revlon Lo fuos Pantry [ride alone without loret-
mann Little and that he dia not‘beLzeve tiaat without Forstmonn
Little <here would ba 3 556 a :harﬁ bid from Pantyry Prids and
that Pantry Pride might very likaly lowar itx bid. BRohalyo
commenled reqgqarding the proposal of Forstmann Little, He
gtatad that he believed that Revien naedad a pruposal that

wauld dual with balh the sharsholcders and the noveholsere,

The representatives of Forstmann Little were invited

in o the meewing. Forstmann thankad the dirvectora for coming

togethar for a Saturday meeting and said that they felt very




1
(3]

strongly that it was necessary for the meating to ke canvransd
today aa a rasult of all that had bean going an. Farstmann

provided information about his company. Rifkind Aff., Ex. E

at 34-35.

Foratmann notad that ha had baan invited by Lazard
to make a legitimate offer for Revlon. There had heen very
hard work over a short period of time in arder to get this
complex transaction accomplished. Forstmann stated tha*t he
felt that the previcus »£fer that he had made waé very attrac-
tive. He 3aid now that thaera were three improvements that ha
wan offaring avar tha pravious deal. Firsn, the prica would
be increased to $57.25 per share, which represented an increase
ol ovar 335 million dollars,  Sacond, the proposal to exchangs
éhe notes in an exchange offer was o signifizant improvement.
Ha noted thai this weild result. in an incresued cost of 515 mila
lion per year :ar.nim, which was substantial. Third, Do meatad
that h; would De willing te <ash in the preferred stock at

its stated value. 1d. at 36-37.

In response to a guestion, Forstmann noted that his
Lrannait.ion wes Fully financed and did nat have a Einmneing

condition, 1A, arp 20; Glusk=man Lr, 4.

Forstmann advised the directsars that in roturn for

the significant improvements he would uot accept anything
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less than an option on the Bavicn'as Viejon Care and Mational

Health laboratoriaa divisiaora for $3528 millien. Forstmann
:tﬁtcd that Coldman Zacha had said that zhia prica waa within
the range of those divisions' value and that he had rocaived
2 written opinion from Dalaware counaal that hia aption would
not raquire a shareholder vote, He reapeated that it was a
quid pro gquo for the deal and that ha would accapt nophinq

leme., Rifkind 2££f., Ex. F at 37-38.

As director RBifkind has testificd in his affidavit
{7 49):

Mr. Forstman stared his "bottom line" very clearly.
He had %o have a lock-up optien on Revlen's Visien
Care and National Health Laberatorics Divisions in
order to avoaild bmiuy vuaed an sbulking horse by Me.
Perewlman with his "50.2% more" threat. He alzo nad
to have a Board dacisisn that night. Othorwise,
Favrstmann TaAntle would withdrew L 0f fur wril lesue
Punlry Iride as the mole bidder -- with the inevit-

ahle coneaguencers. tirmivy believed that Mr.
Fersenmans wac boing cinsere and canddid in ehaze
statements.

204 alse Cluchsman Tr. 154.

After Forstmann left the meating, outside director
Wilson amphasiawd Lhat hu wuw ato cpersting pere=on and thag he
bl imymd Lhat the uncertainty and disruptisn caused by ths
presen?t =ziate of affairs was destructive and detrimental to
the company's buziness and operations.  He asnid thall ihe Bmagﬁ

neednd Lo resolve matters for the benefit of Revlon's busi-

ness, Rifktind Aff., Ex. F at 40.




further discussion cnsugd, Baryerac susmiztzd The
proposed transactions to a vote, EHe sgoated that the mafizer
had been laid in front of <hem, debated and swaminad. Tha

morian was sacanded and uranimoualy carried. Id. at 41.

0. The Diractsrs' Business Judgment

Thers can he absolutely ne geod fajith contantion by
Pantry Pride or anyone elsa that the directors of Revlon acted
ip bad faith or 4did not exercise reasonable buginess judgment
during the many avanta of the last fwo mantha and, in particu-

lar, in connection with the OQctaober 12 meeting.

The Court i3 raespactfully refarred to the affidavit
of Felix Rohatyn who makes clear that the Forstmann proposal
wﬁu, simply, tha bust proposal available and would be lost if
the diractors failed to ayrse €0 the option and €0 otiar re-
qﬁuhha nf FPuratwanon,  Ruhatyn'a urrigﬂvit Jamonatrates that,
among other numesrocus reascns for approving Lhe dmal, Lhe
directors were correct in considering, among other things,

(1) the substantial risk that Pantry Pride would lower its
cffer if Forstmann's proposal was rejected;” (2) Lhe greaxiar
lilkelihood that a deal with Forstmann would be con:ﬁmmatcd;
wd {3) tha fact that Revion's noteholders (Bhe atoclholders
whao tendersd into tne dugusl axchangs of fer) would ba oo Lo

tar more fairly by Forstmann than FPantry Fride had ever pro-

posad to do. Rohatyn AL{f. 1 10-16.




Mr. ﬂtuckaﬁan'a taztima=y 1« alac talling onrnhis
point. Szt Clucksman Tr. 145-75. He mads wvery cicar that he
had not made up his mind on the propoged deal when h2 eantered
the Octoher 12 mesting and, indeed, had numerocus Questions o
resalve. Clucksman Tr. 151. Eiaz reasons for veoting ﬁo ap-

prove tha transaction, among numaraus afthar, wara aa fallawa:

One is I evaluated the Forstmann Little 2ffar in
tarma of prica to tha aharaholders. I gave consids-
eration to the time valus of money, which we have
described in an earlier part of my deposition. And
that §7.25 figure matisfied me yim-a-vim uhe other
offer that we had under consideration or had heen
in consideration.

I was particularly == T thought it particularly
imporvant to factor into that what I in my own
notmes call the £ill or Rill statement by Leddy
Forstmann. It was absclutely clear to me that be
was cither geing to do a deal or walk away from the
daal and ha was nob gofng to keap 1% open.

== Gluckzman Tr. 154.

tmgondly, in my netes | have financind the transac-
tisn. lorstmann was gQquesticned, and I stated bafors
ehat ! have absolutely no rescrvations bascd upon -
his reputation, the ways he has deone kusingss in

the pagt. And the response was that the way he
financed it was conclusive. '

The letiar from Pantry Pride is a very unzatisfac-
tory, and I use that werd carefully, answer to the
Lazarvd letter and dJdoes hot indicate a comniticent.

That ia tha aecowd parsgeaph micme oo Ll mx number

une in Lhe Outober 11 letter,

Yo | had a deal that zould be finansad against zome-
thing that might be firsncead but in wilch Mr. Cittiz,
the vice chairman, tallted of prebabilities and nct
certaintics.

== Glucksman Tr. 154-~55,
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Mr. Cluckeman alse ftestified as to other reaznrs

s

for his decisions, among athar things, as follews:

I wam concerned with what wauld happen if Mr.
Forstmann withdraw. I had no idea whether Pantry
Prida would than cut its offar to a lower price,
amend its offer, withdrawy ina aoffar, and creatc
chaos £or awhile, Du%t I did kneaw that wa had no
one who was in negotiation or conversation with us
who secmed to offcr -- who was cffering a price
tha whaola company or were some combinatisn of =£fz
that achieved the $57.25 price.

e
ey
T

In addition we had Mr. Bergerac, when he sztarted =<he
meeting, =aid something whish T hava baen through

in my own professional experience, he said the manage-
mant was in chaos. I was concerned if the onffer

wAn Withedrawn, wa might. find wa had divizions in
whizh everyene was worrying abeaut what was baat for
thamegelves, and would substantially raduce the valuea
of thecs properties,

That was a real 1ssue. I have talited in avy depozi=zion
aboul. concmen wboutl. st cbligation to note holdeors,

net becauss of fear of litigalion bul what T laooksd
on as the 2quity of the sisuation. Those note holders
racaived a pieca of paper which in geod folth we
hoped would Lrude for par,  Thess ware brading at

a value that I thiought was cloear £o 4.  Apd the
adlution offered by My, Forz<mann, which waz a sostly
wie in Bl Sranwacition, o bring them up S0 @ar

valun, would sdvanlage nels holders most of whom,

but, T have 00 stat.iatical pumsber, had boen shave-
haldurw vr warw aliwrahicoldara,

== Gluckeman Tr. 1885a54,

The Courl is alsc cespectfully refarred Lo the alfi-

davitlot Simen Ritihind., Rifiaind %esz=izizd that the Lsrstmann

L]

degal ia worth 5100 millison more than Pantry Prch’: offayr.

Rifkined AFff. ¢ 8. Hia affidavil, in it anbiruty, reveals

the difficult, ardusuz task that the Ravion Doard has faced




cver the pazt few months. The Rifking afiidavit grapiitally
demonstratms tha natiura of that task and the cdedicated faznian

irn which the board discharged {*s duties,
Ax dirmctor Rifkind concludes:

Perhaps some other processes, unkihown and Unteatad,
could have achieved a Righer price for %he shaya-
holdara, although if thay did not werk %ha zhara-
holders might have heen stuck with Pantry Pride's
substantially lower offer. That, however, is in
the realm of speculatioen and hypothesis, which
diractora ocparating in tha real world gannct indulsge
in. I can may with abmolute conviction that tha
pProcesses we followed not only were in the hest
tradition of corporata gavarnance, but alse crzated
A competitive environment +hat yialdmd far tha aharae
holders a si¢nifiecant premium over the price they
woere Relng pressured by Pansry Pride te take hefors
we Succended in inducing Fovstmann Littls to 2ig,
If the ayraement with Forstmann Little weve catsined,
ntd Puntry Pride l1aft as the aole bidder -u the

- prompect we faced in reaching our decision -« tha
consequences for our sharaholders and notehclders
could ba dizastrous.

-- Rifkind Aff. v 52,
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ARGUMENT

I, THE REVLON BOARD'S ACTIONS WITH RESPECT
TO THE ASSET OPTION ARE FULLY JUSTIFIED AND
PRCTECTED BY THE BUSINESS JUNGMFNT RULE.

A. The hbuminess judgment rule.

The business judgmant rulm raquires courts to defar
to the buciness decicions §£ dimintarmatad director; acting
in good faith, on an informed basis, and for a ratisnal pur=
pore. lnocal Corp. v. Mesa Petroleum Co., Del. Supr., 493
A.2d 946, 354 (1995); Aronson v. Lawia, Nal, Supr., 473 A.2d
80S, 812 (1984). Scc also Panter v. Marshall Fimld & Ga.,
646 F.2d 271, 293-95 (7th Cir.), ¢ert. denied, 454 II.§. 1002
(1981): Johnson v. Trucblood, 629 F.2d 287, 292 (34 Cir.

198C), omrt. _daniwd, 450 U.S. 999 (1981).

The business judgment rule raflwmcta judicial recoqni- .
tion thet the analysis of all business matters -- including
takuovaur-rulutiad watteys == calls £or the axereise of husminass
judqment within the diractors' competencs and authori Ly wnd
beyond that of the judiciary. Cyrouse-tiinds Co. v. InterNoriin,
Tne., 634 F.2d 690, 702 (24 Cir. 1980); Johnson v. Trusblood,

629 .24 at 292-93. Dulaware courts have consiztently applied

the buziness judgment rule in the caonluext of contasts Loy
corperate sonfrel. L.g., lUnaasl, 493 A.2d 2t 954; Fogostin

¥. Rice, Del. Supr., 480 A.2d £19, 627 (1984).




The busainmsa judgment rila aperates as "a presump-
tion that in making a Susinees deqfsion the dirscto-s of
a corporation actad cn an informed basis, in geed faith and
in the honest belief that the action taken was in tha hast
intareata of tha company." Aronszon v. Lewis, 473 A.2d as
A12; saa alsaa Unacal, 493 A.2d at 954. Morsover, whare, as
hers, A majority af diractiors ara indapandant or cutzida
directors receiving no benefit other than usual diractors'
fees and have ne financial or other interest wha%tscever in
tha conduct haing challangad, thn-prnaumption of geed faith
ig heightened. Unocal, 493 A.2d at 955; Moran v. Household
International Inc., Del. Ch., 490 A.2d 1059, 1875 (1335),
appeal pending, Rel. Supr., No, 37, 198 (filed Jan. 31,
1585). |

When a bcafd addresuns a punding takeovar bid, it
has an obligation to determine whether the offer is in the
bast intereats of the corporation and its stocltholders.

The Dalaware Suprems Court has racoqnized that a hoard of
directors must consider "the nature of the takeover bid and
its effeét on the corporate entarprise”. Unocal, 453 A.Zd at

955. Bvean if a cghallaenged acticen is intended to afliact sorpo-

rule conbral or defendsnt directors will ratain thair poats
tionm if a defenmive scticn is sucomasfii], tha businmaa judge
ment rulm im not rendeced inspplicable,  Hooeal, 493 A 24wl
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954-5%; Crouaa-Einds Co. v. IntarMovzh, Inc., 63§ F.Zd 350,

702-03 (24 Cir. 198C), To rebut the praaumption cf tha buai-
ness judgment rule, a plain=iff must "tender evidence from
which a factfindar might connluda that tha [directors'] sols

or primary motive was to ratain centrol". Johnson v. Truehlood,

629 F.2d at 293. Mo auch contrel maotivation iz pessible on

the facts here,

Under the presumption of the businaas judgment
rala, the directors' rational businese judgmente are entitled
to deference, As tha Dalawara Suprame Court made plain in
Uiiocal, business decisione made in the boardroom are nat fn
be reversed in the ssurtreom. That® teaching is partienlarly
applicable heye where there is no dangesr (much lexs any evi-
dence) of the divesters actinq primarvily for self-intermeenad

Mot vew:

In Pogossin v. Rice, Del.Supr., 480 A.ld &19
({1984), wa hald that the busincss judqment rule,
including the ctandavds by which directar sonduse
18 Judged, i1» applicaple in the conlaxl #f N LAMAe
over, (4. ar 827. The businmesas judgment ru'wv a4 «
%sumpf;on that in making a husiness tdmciimian bhe
direetors of a corperation actmd on an Informad
basis, in good faith and in the honest balisf Lhat,
the actisn taken was in the best interests of the
company." Aronsen v, Lewis, Del, Gupr., 473 &.2Z4
205, 812 (1984) (citations omitted). A _hallmark
of tha buasinass judgmant rule 13 that a4 sourt will
net, mubiatil Ll UK Judqmunl Far %‘h-t ol thae boayd
if Lhe Tablmr's deeision can 'm-l uttr:lm i Go

Any ralional busionsae purpons, Hing lmr H11

-64=




Corp. v. Levien, Del, Supr., 28Q A.2d 717, 720
(1971).

Whan a board addressess a pending taxeovar
bid it has an obligation to determine whather the
offar is in the beat iptavaata of the cerporation
and its shareholders., In that respect a board's
duty is no diffarent from any other ras ons;bz;z*'
it ahouldara, and its dacizionz zheuld bhe no les
antitind fn tha raspact thay nrhnrw;;:7;nu’d ba
accordad in the realm of business judgment. Saa
almo Johnson v. Truehloed, 629 F.2d 247, 292-293
(3d cir. 1980).

- ﬁnccal, 493 A.2d at
954 (emphasis added).

The propoesirtion that plaintiff urgas -- that a
board has no role to play and must step aside when faced with
an all casﬁ, any-and-all offer -- i5 ridiculous. That is |
not, and should net be, the law of Delaware. It 1z not only
tha sipacter of greanmail and the anhhanced <oarcieon =f par-
tisl, twoetier offars that give riie to a duty te avaluate
and take action with respect 5 an offer. As the Supreme
Court pointed out in Unosal, otheyr concerns praperly <on-
Sidered by directors in Luwlfilling thediy taksovsr reuponcl-
bilities in the target's boardroom include "inadcquacy of the
price offaraed, nature and timing of the offeoy, questions of
illegality, the impact on 'cons=ituanciass’ other than share-
holders (i.e., creditors, custumurs, amployeas, -hd parhaps

wym. the community generally), the riszk °f noncensummatison,

and the Qquality of securities peing oftered in the exchange’




1d. at 955-56. Thus, & board of directora haa a duty %a
evaluate and oppose inadequate offers, including any-and=3i’
offars. E.g., id., (indaed, the Unocal Cour%t found a statu-
tory basis for this: 0 Del. C., § 141(a})); Pantar v. Marshall

Fiald & Co., 846 F.2d 271 (7th Cir.) (applying Delaware law),

cart. denied, 494 U, 5, 1092 (1981l); Togastin yv. Ricae, Dal.

Supr., 180 A.2d 619 (1984); GM_Sub CQorp. v. Liggattf Graup,
Inc., Del Ch., No. 6153, Breown, V.C. (Apr, 25, 19R0Q); Narths

wast Industries, Ine. v. B.F. Coodrich Co., 301 F. Supp. 706

(N.D. Ill. 1969).

Morsover, it is not the fact, as plaintiff would
centand, that any-and-all offers are noncoercive, Any-and-
all offara, aven in <ash, can indeod proeduce coerclive sfZecur
on stockholdara, as tha racord harein e¢stablisihes in particular
am to Pantry Pride'a junk-bond-financed $56.25 tendar oflcr.
Sae Rohatyn Aff. 1Y 8-9. Indeed, the courts have recagnizmd
that all tundara involve ceercisn on stockholders. Sa2 ggggi

v. Themaz, 234 F. Supp. 1302, 1312 (5.D. Qnie L9,

Taking plaintiff at 1%s word (PBl 4l), once a com=
pany's directors dacide that the company will b= sold, fhey
must accapt the best offar. That 13 axactly what the Ravion

Bourd did hmre, No anbemnchimanl, mative has Laan -« cr can be

-= ghown. Accordingly, =him Court sheuld uphold Ghe busitsmes
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deciziona of the Ravlen Board, mada in good faith and aftar

caraful investigation ard conmulhation with lagal and finane

cial advisers.

B. The "lock-up opticn" is antirely proper.

The "lock-up option" granted by Revlon %o Forstmann
Little i3 parfactly valid and plaintiff haa not ahown and
cannot ghow that the gqranting of the option was outiida of

tha Ravlion Beard's valid axarcise of businaas judgmant,

As the recsrd establishes beyond dispute, the op-
tion was abaclutaly aasantizl ta ahtaining tha Foratmann
$57.25 merger proposal, with ifs additional, mahatantial
panefits -- henefits whish inslude more certain financing and
an emxchange offer that will provids some 330 miliion of value
to the noteholders who are overgneLminqu the very sams Revlion
stockholders. Without theé optian, thava would be ns 357.28
offer. Without the option, Revlen could-be scquired in an
infuriar Lransachion == including » teunuueiion At Taws Lhan
Funbry Pride's $56.285 Lendar of fur Lhal. Teobrey Teicla ol
lowar {ma it haa lowermd bids in Lhe paat). Withoulo the cp-
tion, thers might be no Pantry Pride offer at all for the
stockhalders to fall back on =-- since uncer the terms of its

offer Pantry Pride could wall away for a hest of reasuns.”

* FC. Cilbett V. Ei Paau fu., Dwl. Gh., 490 Aad 1080
(
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In ahort, without tha option, Ravlon and its atociholders
would hbe worsa off. Tn tha businasa judgmanz af tha Ravizn
directnors == who have no perscnal self-interest ar control-
retantion motive -- the Forstmann Little proposal made
possible only by the option, is suparier scanomically and
in all other pertinent respects to Pantry Pride's $556.25
tandaer offar. There ia no basia to second guass that judg-

ment.

The autharitias an point =« both undar Dalawara
law and the law of other jurisdictions -- demonstrate con-
vineingly that the issuance of tha "lock-up option" was

entirely propar,

*

Lamt year, in Lhompsson v. Unstar Coarp., Lel,
Ch., C.A, No, 764l, liartnett, V.C. (June 20, 1934, revised
August 15, 1984), this Court upheld a "lock-up agreement”
that Yave Unimar voting contrsl ovar Enatgr’ﬁ allagad "erown
juwual", Enstar Tndonanin.,  Not anly wam it wrgusd Lhet vhia
"latk-up-;qraimauﬁ" nedw Friatur uesblesclive to ol P Lati-
tlal bidders, Unimay paid pothiug to Enstar for the voting

arvangamant, other than Unimac'a agreemaent to acguizrse Enatar

at an agread-upen price. Morsovar, voting coentrol aver Enslar

Irdonesia was of critical impertance to a large shareholder
of Enetar who was lilkely to win an upceming =2lection fov con-

trol oveyr Enstar's board.
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In rejecting a-lejaticons of corporate waste and |
wraach af fFiduaiary duty, this Court abaarvad that whilw
Hlack=-up' Arrangements may, depending upon the sircumatances,
discourage competing bidders, nevertheless, "[tlhe test of

whather a lock=up proviaicn should be uphaeld ia whather manage-

ment acted reasonably." Slip op. at 12. The Court then con-
cluded that tha Enstar lock-up was pearmiszsibla, emphasizing
that tha Unimar offar was axprasaly contingant on the leck-up

being grantad. Td. Tn thaaa airaumatancas, the dirsctors’

businsss judgmant could net be assailed:

While r=csonable men may differ as <o whether
tha offar waa the haat which might avar matarial-
ism, the plainiiffs have nol, mebl Lhaic bucdun of
showing that it waas unreasanable for the dirmctors
ro conclude that, in their judgment, the offer nf
{Jnimar wam tha beet which could he pbhtainmed undaer
the zircumstances and that it wam possible it might
be mmon withdrawn, rhus leaving the sharsholders of
Enstar to face the prospact of liquidation for a
much leszer price and at some time in the distant
future, The adoption of the lock-up provizions
Was 2 necassary provaguisite to Unimar making its
tandar offar and tharafors it is possible that it
was ressonable for the dirmclors Lo scuede Lo
Cnidmar'as damand vodar Lhe unuaun? gl roumaLantiaes
praswnt.

wa Slip wp, Al 13.*

* Plaintiffl a assection Lhalt the Rnabar Court due:Uinad

to enjoin the lock=-up ngrammunt only because, al Lhe Ll me Lhe
lockeup was given, "{t]here was nc competing bid as such" ir
incoremct., Tha Enstar Court made this statement while dist . n-
quishing two cases cited Ry the Enstar plaintiffs. The Enstar

{footnote continucd)
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This precise rsasoning is dispasisive. Forszemann

Littla's prcpcsal wa3 contingant on the granzing 2f the op-
tioen, and the diractaors raarorably naliavad =hat =hara was
no other way to secure squivalent. gains for the sftockholdera

of Revlon. Plaintiff's attempt to rely on Ens=ar is mis-

placed; in fact, the porfions of the Enatar epinion aited hy
plaintiff (PBI 535) further bolster Revlien's positisn. The
Revlon Board -~ like the Enstar Board == was faced with an
offer that was cxplicitly conditioned on virtual immediaxe

acceptance and on the granting of a leek-up e¢ptien.

The Revlen Board determined that, as a practical
matter, it had before it only twe cheoices: (i) Eorétmann
Littla'a propuows] «- including thw Totkeupn == which would bim
loat {f not awcangled sl Lhe Golobsr 12 Bosrd madliay, aod
(it) tha infwrior $86.25 Dantcy Pride Lendwr affar, which wan
not likely to be improved, invelved substan+t:al risks <f rnon-
consummation even if continued to be hald cut by Pantry Pride,

and could be terminated or reduced at any time. The Revien

{£ootnote continund)

Court noted that thosa two =zases stand for the "sorvect legal
pProposition that a fiduciary facad with competing bids £or an
assat must accept the higher bid." Id. at 8. To tha aextent
that the facts at bar are diffarent from those in Enstar due
to thae axistence of a compating bid for Revlon (albeit a eon-

“ditional onae that could disappear al any time), the two camas

cited in Enstar aupport Revlon's position -« the Revlcn Board

‘"mecepted the higher bid. "

7=




Board properly exercissd its husiness fudgeent and granrad
Forstmann Little ths lock-up cption in crder to ansure a
tettar acanomic tranaaction for i3 stockholde:ﬁ;.plnin—
eiff's conclusory asmartion that the lockeup ta "'calculated
primarily to exclude' Pantry Pride" (PBI 58) ie rhatoric

without basis.

Plaintiff asserts =-- repeatedly hut incorrectly --
that their $54.25 offer is in fact muperior %o Foreftmann
Littla's propesal. In making such an arqument, it is c<lear
that plaintiff is pot using as the "standard of compariszon

. tha absclute ona af dellars in hand for the same

identical thing". Robinson v. Pittsburqh 0il Refining Tecn.,

Dal. Ch., 126 A. 45, 49 (1924) (relicd upen by svlaintiil),
Accapting plaintirr'ﬁ pramise, tha Ravion Eaard was entitled
to, and &id, detaebtming in its informed business judgmant that
Forstmann Little'a offar waw superiov. That detarmination

w;s fully supportad, indeed compelled, by the higher per share
price, the definiteness of the financing and the ftremendous
added value that will flow to %the ztockholder/neoteholdsrs via
the exchange otfer. The Board's undisputably razisnal dater-

minatisn is entitisd =0 deference under tie Businecs judment

ri.e,

It i3 of no moment that Pantry Pride and its advi-

Asrn muy huvs formmd a differsnt judgment. Neither plaintife

-
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(nor avan thia Court) may "anhatitufia ita judgmant for thasz
of the beard." Unocal, 193 A.2d at 95%. Ae Bokinson iveell
notas, whan tha choice invelves "something meres zhan the
simple procass of deciding between tha flat offer of twec asums
of money", tha Board is entitlad to the protection of the
business judgment rule. Robinson, 126 A. at 49; zee alz2o
Simkins Tndusfriaa, Tne. v. Fibrabeard Corp., Cal. Ch., C.A.

Ne. 5369, Marvel, C. (July 28, 1877).

The conclusinn of this Court in Bebinson is equally
applicable here: "it is impossible to 2scape the conclusion
that the real contast in this action is by an unsuccessiul
bidder against his more fortunate rival." Robinszan, 126 A.

at 50. ' N

Furthermore, undeyr Delawdre law, oven outright
salas of asacts desiqnad to maximize steckholder wvalues oo
the midat of corporate contrul battias hava baen upheld.
This Court approved a sale of a "crown jowal" musal in GM Sub
orp. v. Liggmtt Group, Del, Ch., A, No, 6135, Rrnwn, (.

(Apr. 25, L98Q), a case plaintift does not evan cife, There,

Liggmtt mald itm Austin Hizhols mubsidiaczy in the facw nf s

homtile tmnder affmr hy GM Sub.  LTha Coure found thew "oy

seems realistic tu assume that it was contemplated by Liggett

that the practical effect of the sale of 1ts sought-after




f

agget might be to sause 3M Sub £0o loxe infareat in ‘ra tandar

offar." Slip op. at 3. Maverthelass, noting that "not every
actinn “aken by & baard of diractera to thwart a tendar cffer
is to be condemned", the Court refuasad to sanjoin the zala of

Austin Nichels. Id.

Tha Court concludad that GM Sub had failed to mect
its burden of showing that "the motivation of Liggett in en-
taring into the agreament [to selli Austin Nichels] was o
perpatuata the prasent control of Ligqett as oppesed %o being
action takean ao as to assure that tha bast price available is
received for Austin Michols." Slip op. at 5. Tha Ravlen
beard, to use the words of the CM Sub Court, was sseking to
anitiran the "best price available” Cor Ravien as a wholz.*

And hace tharm cap bBe no quesbian of any intant £o perpetuate
contrel hy tha Revlan dirmctars who have acled to put tham-
selves sut of contrel in favor of Lhe Lrspwaclian thay lhave

judged to be the best available.

In Whittaker Corp. v. Edgar, $3S E. Supp. 933 (N.D.
I11.), aff'd, Dkt. Nos. 321305, 82-1307 (7th Cir. Marsh 3,

1922) (applving Delawars law), the sourt upheld Whittaxer'e

* Docizions cuncerning the digposition of corperate asssts
are committed te the business julgment of the board of direc-
tors. E.g., Simkins Industries, Inc. v. Fibreboard Corp.,
Del. Ch,, C.A. Ne. $389, Marvel, C. (July 28, 1977), slip op.
at 2; Mitechell v. Highland-Western Glass Co,, Dal. Ch., 187
A, 831 (1933). '
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cale of itz "crown jawel" subsidiary, Sherwood Medizal, =2 3

third parsy, American Homa, in tha face of a hostile tendar
offer. The transaction was to be implsmentad by mmana af a
tender offer by American Heme to Brunswick shareholdera far
the total purchase price of Sherwooed, followed by a swap of
Sherwood for the Brunawick stock acquired by American Home in
its tender offer. The Brunswick board approved the "arown
jawel" wala and tha Amarican Homa offar despite the fact that
the Brunswick board was sdvisad hy ita invastmant bankers
that the malm would hava a aignifiacant adversa affact on the
price of Brunsmwick stock and daspits tha fact that Brunswick's
invesztment bankers failed to render an opininn recommanding
tha 2ala of Sharwoad. 535 F. Supp. at 841, The sourt re-
fuséd %o =njoin the $ﬂleland reachad mnnulua{nnu of law ad
follows;

When contronted with a threatanad chuangm in
control, a board of directors of a varget company
may engage in a corporate transaction with a third
party that the board determines in itz business

judgment to be in the best interests of share-
holders. . . . In 350 doing, the bDoard of directcors
may antar ints various arrvangements with tie third
party to promote consumnmation of thae transaction
aven though to du so might cavae the hostile tondoy
elfurwr to withdraw.

The aale of an asset which has the yesult of
waking a company less attractive fo a tendeyr s£fayoy
can ba a proper exercise of a board of directors
business judgmant.

== 535 F. Supp. ul 951 (amphasis
added; citations omitted).

-f




T

(]
'

- T e =T Y ——r—a . -

The instant zase iz, if anything, a far more scmpel-
ling one than Whittakez. Unlike the outrighl malis in Whirnakar,
Ravian naz granted only a cenditicnal gption %o purchase cer-
tain of 1% assata, And, tha disintarestad Raevlon directors
agreed to grant tha asset aptich anly bacausa F&ratmann Littla
1nsistgd upeon it in arm's-lenqth negotiations as part of a
transacticen invelving the extremely advantageous z2ale of the
Egéig company == %hus, no entrenchment ar aantra! intarast of

the directors can seriously be raised,

Authoritv from other jurisdictions is egually strong
in support of Revien's position. For example, in Buffalo
Forge Co. v. Qgden Corp., 555 F. Supp. 892 (W.D.N.Y.), aff'd,
717 F.2d 757 (24 Cir.) (applying MNew Yark law), amrl. daniad,
464 U.35. 1018 (1983), the sourt upheld, among othsr tiainygs, 2
"lockwup wption” granted by Buffals Fovge as an inducament to

a white Imight to enter ints a mergay agraement,

The Buffalo Forye decision grew out of a hestile

tender offer by Ampcc-?ittabﬁrqh for any and all shares of
Buffalo Forge =stock at $25 par share, QBalimving Lhat Lhe
raider would no% increase its bid in the absence of cnmpati-
tion, DButfale lerge == like Revlon here -- decided nobt o
Atvempt any negotiations with ampes. S88 . sSupp. at 898,

Instead, in an =ffort to secure a better deal for Buffals
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Forga's sharcholders, *he company entered into nagotiat:igng
with Ogden, a potenfial whifs knight. 'quen ultimasaly ap.
tarad into a marger agroosment with Buffale Fargs ptirsuans

%o which Ruffale Farqa's asharcholders would recajve The aqui-
valent of $32.75 par shara. Az an essential pracondition o
this merger proposal, Cgdan insistad: (i) that Buffalo Eorae
sall Ogden 425,000 shares of its treasury stock far $32.75
per shars £o ha ﬁnid in the form of a promissery note, and
(i1) that Buffalo Forge grant Ogdan an aptien to Purchase an
additional 143,000 treasury shares on similar tarms. 555

F. Supp. at 901. Without the sale of stnak and tha "lock-up

option”, Ogden refused to agree to a merger. Id, at 9G0=01.

The bidding for Buffale Forga continusd svarn alftar
ﬁhé STock sale and the granting of the "lock-up apticn”, and
Ampeo wltimately gained control of Butfala Farge by paying
$37.50 pur alare (thus demonstrating that a "lock;up" aunnel
ranlly "lock" anything up). Ampco then sough®t = have hoth
the sale ol traasury stoeck and the granting of the "lock-up
option" invalidatad on the grounds that the Buffale Forge

directors had purportedly hruachmd thaiv Clduciary du=iss,

Like plainkif¢, Anipiity wraMrbwd Zhat the grant of
the option and the sale of Lrwkaury stock ware insended =o

"stifle" bidding for Buffalo Forye and were detrimental s
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Ampeo's own zights as an aaquirar. 3Rath the District Cours
and <he sécond Cireuit (largely adopting the finhdinga «¢ tha
District Cour%t) held that tha directors’ actions were coﬁ-

pletaly proper under the buziness judgment rulp. Tn Buffalo

Forge, as in the instant case:

(n) tha optien was an "asaantial faature" of the

" proposal (555 F. Supp. at 900);

(b) the directors acted upon the advice of legal

counsal axpariancad in takaover mattars and
qualified investment bankers (555 F. Supp. at

904; 717 F.2d4 at 7%59);

~(e) the directors did not negotiate out of aelf-

interast (555 F. Supp. at 904); and

(d) the option was negotiated in arm's-lmngth

negetiations (5355 F. Supp. at 904).

As noted above, Ampco expressly raised the conlen-
tion that the Euffalo Forge dirsctors mshould have negotiaied
irsctly with Ampco rather than agree to the option. 555
F. Supp. at 896. The Court neverthaelass found that the direc-
Loora sahad properly in relying upon professicnal advisers to

daturminme negolisting streatagy. Td. st 904,
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In affirming the District Gaurt's rafusal to grant
relinf to Ampece, the Second Circuit emphazized that it wauld
be improper te aacond-guess businass decisions of the beard
that resulted in gains for the Buffalo Forge sharahaldara.
717 F.2d at 759. Tha Sacond Circuit expressly cited the Die-
trict Cauft's finding= thaﬁ: {a) rtha diractoraz were neot
motivated by self-interest; (b) tha direatars ware nect qﬁilty
of fraud or bad faith; (¢) the directors properly rnliad upon
advica from their advisors; and (d) the nedotiations ware at
arm's length., 717 F.2d at 759. All of thase factors arc

applicable here and support Revlen's position.*

- Morecover, in Mebil Corp. v. Maratheon Oil Cn., [1981-
82 Transfar Binder] Fed. Sac. L. Rep. (CCH) 1 98,375 (5.0,
Ohic), rav'd on othar grounds, 669 F.2d 366 (6th Cir. 1981,

although the district court found that aalf intarast on the
part of the difectcrs e¢f a target corperatien (Marwlhon) prw-
vantad application of tha business fud¢gment rule, The fourt
upheld ac "fair and reasenable” an agreement whershy s Favirwd
zuiter (United States Steel) was granted sptisna ho purchass

stock and an extyremely valuable corporate asset. The ccurt

T Buffalo Forga i3 one of the leading cases on point and
han buman followad in othar jurisdictions. Zea, a.¢., In re

Castle & Cooke Darivative Shursbulder hlrigutiun, Ny, Ce85-0083,
slip ap. at Il (N p., Gal, June 28, 1985) (hunrd A daciasion tw
FrAne Amasf aptinn ta margmr pariner "was oW clasaic axercloc

af business jucdgment™) (aiting Buffaiu Forge).
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strassad that the grant of the options was a valid sopscaegsisn

necessary to obtain a dmsirabla acguisition offar:

iD)efendants had a reasonable <¢orporate purpese
in granting tha options. That purpese was to
obtain the best possibla dea} for Marathon share-
holders in the face of an inevitable taksovar,
The gqranting of the options must be viewed in
the context of the antire negotiated transaction
batwasan Marathon and Unitad States Stesl. The
diractors cleaarly establizhed that the option
agraamanta ware ragueatad by Unitsd States Steel

ua & part af the transaction; thair acceptance by
irectors was a naceassary atep in furtheranss

of | what the directors parceivaed to_bae the shara-
holdera' best interests, The record is raplate
with evidence that the directors thoroughly
raviewad tha altarnatives open t¢ thenm, diligent-
ly inveatigatad the ralavant facta, and relied
upen the advice of competant profeuaxional ade-
viscrs befora accepring the wgrwmmmnla.  In oaum,
the Court cancludes from the syvidence bmfoea it
that the defsndant directors have borne LChelr
burden 2f showing fairness, norporsbe pRrocEd,
and good faith.

-= 91 98,375 at 92,285
{emphasis added).

Courts have made it crysial clasr in uthaer cases
that the diractors of A target company may, in tha mxarcise
af their husinmas judgmunt, grant qn:um:uaaim'm to & thigd parey
in order-to obtain batluer Larms for its shareholders than
those offersd by a raider. This principle applies even wherse
the board's action also makes the targst less attractive to
the raldar. This body »f law maites <lear that the decision

of Revlien's disintarested Jdirsctors to grant the "lock-up

“7Ge




option" to Forstmann Little in order to secure a bettsr deal

is beyond challanga.

Crouse=[linds Co. v. IntarNorth, Inac., &34 F.2d 890

(2d Cir. 1930) (applying New Yorit law) iz squarely cn point.
In Crouse-Hinds, Belden'and Crouse-Hinds had antarad inta a
merger agresment. Subsaquently, InterNorth commenced A fandar
offer for 54¥ of Crouse-Hinds. In responses to the InterNorth
offaer, the Crousc-ﬁind: board modified the original merger
agreamant in order to protact tha Crouse-Hinds/Belden mergyer.
Pursuant to that modificatien, the ariginal margar waa dividad
into two parts, the first part of wﬁich wes an exchange offer
in which CrouaseHinda would issue new shares to Belden secur-
ity holdaura for 49 parcant of Baldan'as ocutstanding steck at
thw axchangs ralio contamplated in tha original mergar agraas

ment.

Tha statad purposzz of the exchange offer was "to
facilitate cunaummation vf the Margar in light of the [Inter~

IntcrMorsii] from procceedin

Morth! Offar and o dizcourage

with the [InterNorth] Offexr™., 634 F.2d at #%C (emphasis added),

quoting the Crousa-Hinds prospectus. The axchange offer docu-

mant made clear that, among othar things, the issuanca of naw

Crousn=Fiodn shaess in the saxchangs offer would make it far

mors sxpensive for [nterNerth to asguire Crousse-llinds,
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InterNorth claimed *h!» the Crouse-Hinds mrahAnga
offer wag daszigned merelj to perpetuate Crouse-Hinds' MAnSgA=
ment's control of the company by defeating the InterNorth
tender offer, The Sacend Cirsuit, revarsing tha_qrant of 2
preliminary injunction by the District Court, rejected Inter-
North's asssrtion, finding thar the axchange offer sarved a
valid business PUIDOSA == i. &, it mactivad gains for aharae-

holders through a beneficial merger. 634 F.2d at 703.

Crouse-Hinds stands sQquarely for the principle that
tha hoard of a targat cnmpany may take actions intended to
thwart a hostile tender offer, and that such Actiona ara reae
sonabla when they are intended to Achisave other benefits for
the targat's sharchelders. In short, when the target's hoard
haa such a raasonablsa Sasié == 1.2.., 3 desire to mecure cther
banafita -~ to oppose the tender offar, "the offaror cannct,
on the thecry that the target's mansgament opposaes the offar
for some other, unstated, iMproper purposze, obtain an injunc-
tion against the opposition without presenting strong avidenca

Lo suppore its theory". ot F.2d at 704,

Plaintiff has utterly failed =o make any such whow~
ing. Rather, the evidence points unequivocally to the cpposite
conclusion == that Revlon's independent diractors decided to
approve the “lockeup oplion® anly wflur csreful constleratisn,

aftar aonmuliing thair mxpmel, wdvisors, il wilh the knowladqgs
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- —-L e EEr nrTol H - . P

TETOUD T aRlHTELL LIRTO TILEIR. L

that tmvlan's atoakhoaldars weuld have tha SFRertunity to hane-
£it from Forstmann Little'a mupariar proposal anly if the

option were approved.*

The Second Circuit's decision in Treadway Cos. v,
Cars Corp., 638 £.24 357 (24 Gir. 1960) (applying New Jarsay
law and ravaraing diatrict court's grant of injunctien), is
to the same affmact. Tn Traadway, the Sacond Circuit heold
that the businesa judgmant rula protacted the Treadway board's
decision authorizing the sales of a block of Traadway stock to
2 white knight merger partner. The court held that 1t waa
reasonable for tha Traadway beard to taka steps to sppose a
hostile offer in order to enhance the likelihaad that a mora
Deneficial, frisndly merger would msucceed, A3A F.2d «i. 381,
383. The Sacond Circuit again emphasized that allegstiona of
an improper retention-of-control motive are simply untensblae
whara the target company's board is meresly saeking %o facili-
tate a beneficial mergmr with u white knight:

"The ariticsl facl, in_oue view, $3 that the Traadway

bowrd was wimply nob, saling to waintain 15 own
canbral avee the corporekion. Rather, in approving
Lhe mntock wnle, thay ware noving Treadway toward a
businwas combiinabion with Pair Lanes. Failr Lanes
had made thu slock sale a precondition to Zurther

merger talks., . . . [Tlhe qonsummation of the
* In zome respects, Crouse-Hinds was a far vtronqgr camm
for the plaintiffs therain, zince the Crouse-Hinds dirsctars
actud Mnowing that they would romain directors ¢f a Crause-
Ainda/Belden antity. 624 F.2d at 702.
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praopossd business combinatizsn could net be expesctad
to perpetuate contral by these diractors.

== 838 F.2d at 383 (mmphasis
added).

In the face of this overwhelming autharity,‘the
ramaining cases reliad en by plaintiff ara wholly inapplic-
able. Thuz, plaintiff maintains that the facts in Data

~

Proba, Inc. v. CRC Information Svstems, N.Y.L.J., Deg. 28,

1984, at 7, col. 2 (Sup. Ct. N.Y¥. Co.) are "similar" to thc

facts at bar, nothing ceuld ha furthar frem the truth.

Data Probe presgented a c¢lassic case of interested

directors engaging in salf-dealinq.‘ In connacztion gith a
margar agreemant, Datatab granted acquiror CRC Tafarmatian
Systemr ("CRU") an eption to puruhaie autharized bui. uniasusd
stock amcunting to 200% of Uatatab's then cutstanding sharms.
Thus, even if its tender offer for Dataéab failed, CRC would
Still be able to gain control by exercising its opxien. In
dictum, tha court concludad that Natatab's isasuance of the

option waa not protectwd by the business judgment rula.**

= The Datatab directors' bad faith L3 avidanced by a direcs
tor's ramark during negotiations that "I don't care about
shareholders; wa have to take care of cursalvas. .

Data Probe Acquisition Corp. v. Datatab, Inc., E&8 £. SupP
1838, 1542 (5.D.N.Y.), rev'd, 722 F.2d 1 (2d Cir. 1983), cert.
denied, 104 5. Ct. 1326 (1984).

hw The =ztate trial court's entire analveis of the option a.
igzue in Data Probe was dictum, bacause the court held that
the quastion of the option's validity was meot. N.Y.L.J. at
7, eal. 3,




Under Datatab’s agreement with CORC, ®hras inzida
directora of Datatabk, all of whom were o menth-=%o-menth con-
eracta a3 afficars of Datatab, would recaive thres-year em-
ployment contracta with GRC in tha aevent of & merger. Noting
these employment agreements and CRC's agreement to indamnify
the Datatab diractors in their peocltet, the court obearved
that the directors "had sstablished an axtramely cazy rala-.
tionship with CRC." N.Y.L.J. at 7, col. 3, Because "tha
employment contracts and the indemnification warrantias
given by CRC cqnfirm the existance of personal interests by

tha dirsctors", the burdan of proof under the business judg-

ment rule shifted., Id.

| DatalPrabe has ne relevance here, where none o f
tha divesters has any financial stake in the Forztmann rrang-
action. Abaent a showing of divactor interest, fthe burden of
proof cannat shift undar the business Jud¢gment rule, and the

New York Supreme Court's dictum is wholly inappliczabla.

pPlaintiff’'s attempt to draw a parallel balwean
cne inmtAnt came and Smith v, van Gorkem, Del. Supe., 488
A.2d BSB (198%), is completmly baselemn. In Van Carham, it
was found that the directors of Irans Union had branched
their duty of care in aﬁprovinq'a laveraged buyosut by Jay

Pritzkar's Marmon Croup. Without any advizors, the board




approved the merger proposal in a meeting that tock place
without prior notice that a marqger was o be conzsiderad,

and in the absence of any hoatila acquiﬁition attampt or

any othar civcumstances requiring "emergency” action. 488
A.24 at 874, In reaching its decision, the board relied
primarily on a 20-minute presentation bf Yan Corkem, tha
chief executive officer of Trans Union, who had negotiated
the merger with Pritzler without informing the beoard or other

members of management. Id.

Applying a standard of gross nagligence (id. at

873), the court held that "conside;ing all of the surround-
ing circumstanceE“, the dirsctors had a duty te maka reason-
abla inguiry buforw reaching their duciaion.  Td. at. 878,

Tha dir';cr.ur'a ! voled on Lhe murgmr propoaad’ wilhoul, knows

ing, amony othwr L?lingu:

-- that Van Gorkom, who was appreoaching retireﬂen&
age, had originated the mérqer proposal and had
himsel? scuggested to Pritzicer the $35 per zhara
price on which they :ubscquﬁntlv agresd {(id. at

800, 87%, 877 & n.l%);

== "that Van Corkem had daliberataly chosan to ig-
nora the advice and opinion” of ‘senior mambers

of Trana ilnion management, whe belisyed that the
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