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prica was inadaquata (id. at 867, 877 n. 19),

and

-~ "that Van Corkom hdd arrived at the 355 figure

based on calculations designaed solaly te dataer-

mine the fmasibility of a leveraged buy-out”
secured by Trans Union's projected revenuss,
ggg_ggg_ggr.gqyprm;ngd the intrinsia valum of

the company (id. at 877).

In short, the board in Van Gorkom was kept com-

pletely in the dark about the transaction that it approved
and failad «- to tha point of groas naqligqnca == to maka
reasonable efforts-to enlighten itself. The contrast with

the instant caze 15 self-evident.

Plaintiff also azserts that the Revlen Board wic-
lated soma duty by falling to nagotiate with Pantiy Bride.

In fact, thare is no such "duty" to naegotiata: any purportad

Mduty to negutiate" upun which plainbiff would raly ia uttarly

without foundation in the law, this lack of legal hanis in

nyidmnl, from caxme uphn?ding A haaprd'sw power Lo antar inha

cexnlunive meargar sgreamants, pursuanl to whish ihe howed

promisss not to pursus any competing offers -- even if they

are superior. 3See, e.9., Jewel Cos. v. Pay Less Drug Stor s

Northwost, Inc., 741 F.2d 1555, 1563 (9th Cix. 1384) {"[T]o
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_ perﬁit a board of directors to decide that a propos;q marger
transaction is In the baszt intarasts of its sharaholders at a
given paint in tima, and ta agras ta rafrain from Antaring
inta compsting contracts until the sharennlders conaider the

proposal, does not conflict in any way with the board's fidu-

ciary obligation".) (emphasis added); Mcbil Corp. v. Marathon

il Co., [1981-1982 Transfer Binder} Fed. Sec. L. Rep. (CCH)

T 98,375, at 92,269 & n.18 (s.D. Chio), zov'd on other Jreounds,

€69 F.2d 366 (&th Cir. 1981); Baldaen covp. v. IntaerNorvth, Inc.,

413 N.E.2d 98, 102 (111, App. 1980) (upholding anforcaability
of marger agraemant pursuant to which managamant promised to

BUPPOIT merqger to the exclusion of any competing offers).

In particular, courts have racognizad that a som-
mitmwnl nal Lo MHGOL Mt wilh alhues (4 somet | nes HONMCHM R
quid pro gue in ordee Lo guto» hutlne dunl For wiockholders
Seu, wu.g., Juwsl Cos., mupra, 741 F.2d at 1563 ("[A]n exclu=-
Bive marger agreement may be necessary to securs the best
offer for the shareholders of a firm."). Given the unequive-
€al suthority that a beard MAy commit i%self irrevocably to
% given merger and theraby exclude all possible foampotitors,

Ay claim of a2 "duty o negotiata" is frivolous.

Plaintifr similarly asserts that the Revien Board

breachad itgs duty to pursus the beat price available, arguing
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that ghggﬂg v. Kempner, Del. Ch., C.A, No. 4138, Marval, v.C.
(March 22, 1983), supperts tha propositicn that directors maks
A "fundamantal nrrnf of business judgmant" hy dealing only
with one hidder when it was apparent that a aacand kiddar §a
willing to top the offer in cash. Not only is the factual
predicate for that arqument nonexistent, it makes no sehse.
$57.25 offer coupled with the exchangs offer tops the 556.25
efferad by Pantry Prida.*

Plaintiff'a ralianca on DMG, Inc. v. Aegis Corp.,
Del. Ch., C.A, No: 7618, Brown, C. (Juna 29, 1984), iz
equally misplaced. The holding in that came must ba ra-
strictad to its unique factual zetting and, in large parz, 1=
buaned on fuctors having nolhing Lo da with claima of Lreach
af Fiducinry duty sand the husinmss Jutdgmmnl, rula, MG,
white knight., woughl to wnjain actu inlanded Lo undercut bhe
value of an option to buy stock in a subsidiary of Largaet

company Aegis afer a raider, {instar, had gained control of

ol 50C aLlLo SimRins Induserices, In=s., v. FibreRoard SAre.,
Del. Ch., C.A. No. LU0%, Mawvel, C. (Juiy Zu, 1577), zlip op.
at / (Ihomas v, Kempner "iz a unique case which was decided
JM A record which indicatead that corporate directores talied

Lo qiv§ any consideration to a higher <¢ash bid for corporats
assets’).
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Aegis by outbidding DMC. MNoting that he "had great difs:-
culty in attemptihg Lo resolve the matter" (=lip op. at §),
the Chancelleor rejected DMC's "novel" attompt %0 uze the busi-
neas judgment rule 2ffenaively as a basisz £or an injunction.
Slip ap. atn Q.- The court hald that tha huainesa judgment
rulelcan ﬁe invoked only defensively and might wall ba avails
able to the Reqgis directors if they were suad for qranting

the option. 1Id. DMG is of no help ta plaintiff.

In sum, Revion's Board actad entirely appropriately
in granting the "lock-up option" to Forstmann Little in order
to sacura the hast avai{labla daal.

II. STOCKHCLDER APPROVAL OF THE ASSET SALE

AND OPTIOM ACREEMENTS IZ NOT REQUIRED
UNDER DCOCL § 271.

Saction 122(4) of the Dalaware Cunaral Corparation
Law empowars avary Delaware corporation to "sell, convay,
laase, exchanga, tranafwr or otherwise dispose of . . . all
or any part, of its propecty and assets , coo " Seetion 141(w)

of the =tatute pravides that "|t|he busine=s and affarrs nf

' avery corpsration . . ., shall be managed by or under the dirmc-

tion of a board of directars, sxcespt as may be stherwise P

vided in this chapter or in ite certificate of incorporation."
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Under sha autharity grantad by Section 141¢a), the diractaors
of a Delawars corporation are ampowered and, indaad, charged
to dispose of corporate asmets whan, in their judgment, o do

80 is in the best interests of the corporatisn. LCenckla v.

Independence Foundation, Del. Ch., 181 A.24 78, 85 (1362),

aff'd, Del. Supr., 193 A.2d 538 {1963).

The only statutory restriction upon the board of
directors' authority td dispose of corporatas azsets is found
in Saatitan 271, which recquirar atackholder appraval af the
mala, lasam or axchangs of "all or mihatantially all" of tha

corporation’s assats,

Ihe forerunner of prasent Section 271 was enacted
in 1915, but without the phrase "or asubstantially ail". The
words "or submtantially all" wers added in the 1967 gmneral
ravision of the Delaware General Corporation Law, and wers
undmratond to ccdify the widely acecepred understanding thas
the phrase "all of its property and assets", which had thera-
tofore besn the statutery standard, embraced a transactish
which left a transferor corpordtion retaining only zash ov

other current assets. Sge Folk, Dulaware Cotrporation Law;

Study of Statuts With Recommendsd Revision 399-400; Siogal,

When Covporations Divide: A Statutcr?
79 Harv. L. Rev. 534 (1966).

513,

and Financial Apnal’
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The underztanding of Section 271 was refinmsd in

Gimbel v. Signal Cos., Del. Ch., 316 A.2d 599 (1974), aff'd,

Rel. Supr., 316 A.2d 819 (1974), and mora racantly by Hatz
v. Bragmen, Dsl. Ch., 431 A.2d 1274 (19A1), raquest for in-
terlocutory appeal denied, Del. Supr., C.A. Ne, 123 (May 1,
1981); Desmedt v. Gardner, Del. Ch., C.A. No. 6430 (June 24,
1981); and Bacine v. Scharffanbarger, Dal. dh,, C.A. No.

7862, 1984 (Dec. 11, 1984),

Gimbal, which was heard on a motion for a pre-
liminary injunction, invelvad a aale of aszets represaenting
26% of tha total aasats of Signal Companiaa, Inc. ("Siqnal"),
41% of Signal's total nat worth, and 15% of Signal's ravae
nues and pre-tax earnings. Finding that under a straight
"quantitativa" tast stoekholdar approval was not regquived,
the Chancallor spake Lo Che typm of Loswomsebion subjmct Lo

NSectinn 271, aaying:

It is important to note in the first
inatance that the statubta doan not_ apaak
of _a requiremesnt of sharsholder approval
simply becausze an independent, important
branch of a corporata business ie being
g0id. . ., . The statutse ragquires share-
heolder approval upen the sale of "all or
substantially all" of [the] corperatien’s
assets. That is the zZola test o be appliad.
While it iz fruc that the test does not
leangd itszelf to a strict mathematical stan-
dard to be applied in every case, tie
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2lso be ap

taze, it o

qualitative factor can ba dafinad to
some degree notwithstanding the limited
Delawares authority. BEut the definition
miat hagin with and ultimataly nacaze
sarily relate to our statutory lanquags.

=« 316 A.2d at 606
{emphasis added).

Addreazing further the nead for stockholdsr appro-
hancmllor statad that a "qualitative™ taat muast

pPlied:

While it {a frum that a franaactian in tha
ordinary courmsa of businesa domam nat raquira
sharahaldaer appraval, the canvaraa is nnt
trum. Fvary fransaction out af [fha] normal
routine does not nacessarily reqiira sharae
holder approval. The unusual nature af tha
transaction must atrike at tlie heart of the
corperate existence and purpose.

w * L ]

It is in thiz =en=e thar the "unusual Lrans-
action judoment 12 to be made and the
gtatute's applicability detarmined. If the
gale 1g of agsats quantitatively wvital o3
the operation of the ¢orporation and is our
of the ordinary and substantially affects
the existence and purpese of the corporation,
then it is bayond the power of the Board of
Directors,

-- Id. at 506,

Under either a "guantitative" or & "gualitative"

& ¢ledr that Bovien hasy nos sold oy agreod %3 ¢l

"all or substantially all™ of its assets within the meaning
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of Section 271 (even assuming exercise of the Vialon Cara/dNHL

asset option).

Az the Loonmis Affidavit states (at 7 16), on a quan- ﬁ
titative basia, the Beauty Care Croup's aszcts represented .
36.3% of Ravion's total aszata at Dﬁcamber 31, 1984. Vigion |
Care's and NHL's assets reprasanted 5.9% and 2.8%, reapec-
tively, of Revlion's total assets at December 31, 1984, It is
rnadil& apparent that, viewaed separataly, neither transaction
represents a sale of substantially all of Revien's asaata on

a quantitative basis.

And it is clear that the transactions must be viewed
separately for purposes of Section 271. At the time the saie
of the Baauty Carw Croup was approvad (Octebar 3), the Raevicn
B&ard had not formed any plan or intentien te mell any other
assets. The optﬁon agrecment with Fﬁr:tmann was approved at
a later time and invelwves a diffcrent purchasér and different

Circumstancaes., Thers is no reazon in law oy logic €0 ftreat

the two independent transactions as one.

The deciaion in Bacine v. Scharffanberger, supra,

supports the view Lhal. the Lesnsections must ba viewad in-

dupeidunlly.  Tn Lhats uene, Cily Tnveubing syiwed to sall

threw of [ty susets for 1.2 Hillion. Ona month alter tha
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Beard approved tha sale, thes Board apprﬁved 2 plan of liqui-
dation. The plaintiff alaimad that tha azaet sale should

be viawed as being part of the plan of ligquidation and was,
ther=fore, subject to a stackhaldar vata. The Court rajectad

the argument.

Even if one views the two transactions A% ONM we
which would not bae proper -- the potantial sales of the thrﬁn
divisions do not requirs Ravien stackheldar approval. At
vear-and 1984, the three divizionsltoqether representad only
45X of Ravion's rotal azsets. And they have not accounted
for mora than onashalf of Revlen's azsets in any of the last
five ymara. Tlooemis Aff, T 18. Plaintiff'z ropeated ctate-
ments that Revlion would be aalling S9% of ita assats (PBI %2)
are totally misleading. Plaintiff's 53% figurm im an amti-
mitu oF tha parcuntage of Ravion's Sberating assats bexng

Baid, i1.m., Eotal Mranml A Vupuw tnrparnbe wasets, Every cane
cited by plainliff rulimm un Fotn] asaats in aE3cs2ing tha

spplicability of Section 271, When corporate assets are
included, as they properly should be, it i3 apparent that
significantly leass than one-half of Ravion's asaets are

involved in the challenged traneactions.

Desmedt v. Gardner, =upra, fully mupparts Ruvlan'

position here. In taat TASE, Cue plaintiff claimed Lhal thom




propesad sale at issue involvad 80.7% of the corporat: defen-
dant's assets and 42% of its estimated net imcama for tha
most recent threce-menth parioed. Sce Plaintiff's Mamerandum
for a Temporary Restraining Qvder, Qagmpdh, aupra,  Tnm lifts-
ing a temporazy restraining order, the Chancellor held that
Bcction 271 was not applicable as the asset sale at izsue did
net "prasént a case of the proposed smle of substantially all
of [the defandant's| corporata aasets . . . ." Dasmedt, slip
op. at 1. With only 45¥% of Revlion's total assefs involved

hara, the same rasult muat ba reachad.

Tha prapaaad and patantial aasat zalas, likewliaa,

do nat run afaul af the "qualitativa™ taat zat €orth in Cimbel.
In that case, the Court focumed on Signal's corporata axiate-
ence and purpose as of the time of the sale of assets, okzerv-
ing that 2ignal had davelopad into 4 conglomarate corporation
engaged in sevaeral distinct linmx of huwinmams, Similurly, in
Bacine the Court waz not persuaded that the gqualilulive Lusl
wuuled b mul 0 Guonneablion wilh Lﬂu #uluw ol thraee fmportant

. v
subdicdiarias of w conglommrate, Sea _alao Moorae, The Sals of

All or Substantially All Corporate Amsets Under Swecticn 271

nf the Dalaware Code, 1 Dal, J, Corp. L. at St, &0 (13976)
(arguing that tic sale of independent branches of the business

of o conglomerate is net within €he ambiv of Sedtion 271).

»35e
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Like the corporations involved in Gimbel and Bacine,
gevlon im not a corporation angagad in a aingle line of busi-
nass. Even if Beauty Care, Vision Care and NEL are sold,
gevlion will continue to be engaged in substantial businasszes
with assctz of over $1.27 billion, sales of over $935 million
and operating profit of over $111 million in.1984. Loomis
Aff. ¥ 15. Pantry Pride's argument that the sale of the Beauty
Products Group for which Ravien ia idantified by the public
and which was Revlon's original business proves nothing. Tha
Basuty Cara cfoup'naw constitutes only one of Revlen's several
majér Businaas sagmanta; tha prasanteday Ravlien i3 much more
than a haauty praducta company. 532 Gimbael v. Signal Ceos.,
Del, Ch., 318 A.2d 599, 607-08 (1974) (sule of oil and yas
operation did noﬁ require shareholder appruval'uvah though

company's "original purpese was oil and gas").

Pantry Prida's principsl ralisnce {# pleced on Xatz
v, Uregman, supra. ‘That camm im clearly distinguishebla. Tn
Rubtz, the plaintiff was challanging a transaction in which
Plant Industries proposed to sell ita Canadian opérations
which rapraséntud 1% of Plant's total asseta and, thera-
after, embark in a line of pusiness representing a "radica?
departure from plaintiff’'s historically sucressiul line of

bucinegs”. AXter climinatien of intracsmpany chars.s snd

96«




taxea, it was apparsnt that the Canadian cparatisps ware
Plant'a anly profitable buainasaaa and that Plant's remain-
ing operations were all unprofitable. Indeed, two months
decided Katz) made it clear that the basis for his decizicn
in Katz was the fact that the remaining operations were loge

ing money.

No auch facts are presented hare. The Revlon divi-
sions that will remain if all three zales are afimctad marnad
over $111 million in 1984. Leomisz A£E. ¥ 15. Unlike Katz,
Ravion will 3till own aubstantial carning assets if all three
divisions are sold. And Revlon iz net going to smbark on any

"radical dapartures” from itw traditional businwsses.

In sum, as the Supreme Court stated in Gimbel, the
definition of substantially all "must begin with and ulti-

malnly necessucily relaten o [Lhs] ubatutary Tangusge. 378§
A.2d ul 805. Tha unlu of lans than ona=half of « nurporation'=
a:sct:.cannot be labelled "substantially all" without doing
violance to that language. Plaintiff's argument is without

merit.*

A" 7 1t may be notad that Delawars counsel %o Revlon and
Forstmann Little each saparately opined in writing on
Renobar 1¢ that the =ales of the Beauty Froup and the pro-
posed Vision Care/NHL option would not censtirufte a sale
of mubstantially all the as=ets even 1f viewsd as A =ingle,
integraned =ale,
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111, TUE REVLOM BOARD'S AGTIONS WITH RESPRAT T0
THE RIGIHTS FLAN ARE CULLY JUSTIFIED AND
PROTECTED BY THE BUSINESS JUDGMENT RULE.

A, The banaficial function
of the Revlien Rights Plan.

Plaintiff'a attack on tha Raevlon Rights Plan is
minguidad and miafacuarad, concearning itself with arguments
and facts that have been mactad by the Ravion Beard's racant
actions,. As discussed above, at {ts Qctober 12 meettnq,.tha
Ravlion Beard @ffoctively altered the terms of the Righte Plan
to provide that tha Righta would ba rada;mnd immacdiataly
prior to the consummation of any %ransaction -- inciuding a
transaction initiated by Pantry Pride -- in which all Revlen
gtockholders received 257,25 or more per share in cash for
all their shares. In addition, the Revlon managament par-
ticipants in the initial Forstmann lebaraqad buveut have )
drobped out of the deal., Thus, theres is no ponuiblm arygu-
ment of self-dealing or interest on the part of Ravicn's
management or Uoard and no possible claim that the trastmant.
nf Pantry Pridm == or any othar potential biddmr <= under
the Rights Plan is in any way discriminatory or disadvan-

tageous.,

Plointiff's brial ia thus permeatad with mischar-

acterization, Tt iw «ryued that the Revlon Board 1o acting

=98
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"to preserve for management the benefits of the leveoraged
puyout” (PEI 20), whan thara are no managamant hanafita in
tha leveragad buyout. It is argued that the Rights are be-
ing used to favor a levaraged buyout "favoring management"”
(PRT 44) whan management is not "favorsd" at all. It is
argued that the Rightes are being kept ia place by the di-
rectors "forrthe improper purpese of . . . favoring their
own proposal (FBI 43) and for "[t]he only rsazon [ia]| *to
advantage management's propcsal™ (PBI 47), whan thare is
no "management’s proposal” and no "directors' proposal.”
It iz arqued that the Rights are baing used "to advantage
managamant” (PBT 47), whan managamant has nat haan acdvans
tagqad In any reapuct. Rulhee, Lhe xlockhoaldmesr bave hasp
advantagwd, ux il wan Che Rights Plan that has protec-wed
the stockholdsrs here by easuring that only any-and-=ll
cash offers would be made and by sncouraging the snsuing
very substantial incrwaawaa fu tha velum beiog providad o

Lha stockhalders.

The Rights Plan has thus functionad to aerve o gul-
fectly legitimate corporate purpose = to insure that Ravlon
3tockholdars receiva g minimum of $57.28 in cash for ALl Lhelir
shuran tegacdless of who the purchaser i= (as well as the

pther sudstantial benafits). Plaintiff's avrgument that this

is et a valid use for the Plan iz baseless

99
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As discussed previously, the Board of Directors of j
a farqet company iz entitled to --‘indaad, it iz obligamad =& |
-« consider net only the structure of a takeover pid but the
adequacy of the price offersd. Unoeal Corp. v. Mesa Petrﬁ-
ilsum Co., Ral. Supr., 393 A.2d 944, 955-58 (1985). See alan
Panter v. Marshall Field & Co., 646 F.2d4 271, 288 (7th Cir.),
cert, denied, 454 U.S8. 1092 (1981): Thers is nothing in
Delaware law that requires a Beoard of Diractors te sit by
idly and allow an aconomically infarior tandar offar ta be
conaumﬁatad whan a superior mefqer propossal is available as
an alternative. Indecd, plaintiff itaclf arques (seg PEI
41-43) that Ravien's Baard ix obligatmd fo pursums the bast
posaibile priue fur Navlaon ugmnkhuldmfu. That is precisely
what Ruvion'a dirmclors have done, and that ix precissly what

the Rights PMlan has facilitated,

. There can be no argument in this casa that the
Ravlon Baoard has mimised its wulhority with respecl to the
Rightsz Plan. The Révion Buard, Faued wilh Lhw conditinnkd
Pantry Bride tenday offar and the dewifinibe Pursbliasenn srne
posal of ﬁreatar valga datarminad in ftw good faiblh husinesw
judgment that tha Foratmann of fur was auprsior snd in Lhe
best {nturasts of Revlion and its stockholders. Any bidder

willing to meet or pact the Forstmann proposal will find its
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effer unencumbersd by tha Righta Plan. Ravlan's Bnard has,
in cffoct, used tha Righta Plan to astablish a "floor” for
the bidding for the company. At the tine of the initial
Forstmann offer, the floor was $56. It has now been raised
to §57.25.  And, of critical import, Forstmann was demanding
that Revlon redeem the Rights only for Foratmann. Tha Ravion
Board is amply justified in adjuating tha Rightu Plwn an it
did as a negotiataed compromisa to laave all hiddars on an

squal footing.

In this respect, the Rights Plan opcerates similarly
to a flock-up option” which givaa ana biddar an inducement
to raise its bid. Hawavar hare, the effact is less than a
lock-up aince any pwrely making an affer apove tné threshold
prica will ba ﬁnuffuutﬁd by the Plan. A= lock~-upe are un-
questicnably lmgal under Delaware law (525 Argument I,
supra), the Revlen Board's use of thae Rights Plan in thiw

manner must too, a fortlori, be found preper.

B. sciinell and Lerman
are inappositc Nurwa.
Plaintifr's remaining arguments with respect to the
Rights Plan are aqually bereft of merit. First, plaineiss

claims that the Rights Plan constitutes a manipulation of
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+he zorperate machinery, weorking an inaquitabkla reazuln in
vielation of Schnell v. Chrix«(rafe Induasrias, Tne., Dal,

¢h., 285 A.2d 430 (1971) and Lermsn v, Diagnostic Data,

Inc., Del. Ch., 421 A.2d 906 (1980). See FBI 35-4C. MNoth-
ing could be further from tha truth. Thae Ravlen Roard haa
stated that the Rights will be redeemad upen the consumma-
tion of any all-cash transaction at orp above $57.25 a shara.
Thers is manifestly nothing inaquitable in thiz decizion.
Indead, Ravion'a Board rebuffad Foratmann'a raquaat. that tha
Rights Plan be radmamad for other Bidders only if they bid
more than $57.25. Pantry Pride is on precisely aqual foot-
ing with Forstmann in this ragard. Tha Righta ara not hav-
tng "'tha wffucl of remuining (Pantcy Pride's Offer| from
tha cuntuab wlloguthee'™ (03[ 40), Paatry Pride has besn
Loppsd, plﬁin and =imple, and it is certainly notra fiduci-
ary breach for a Board of Directors to sesk a highar price

for the stocktholders in preference %o a lowar ona.

Moveoever, Schnull and Darmua wew plainly dialingu!sh-
able. 'In Schnell, the Court Cound that Mati@grnmtit ' Twnlie
minute change of the rogulirly scheduled annual meationg dete
had boen inadc "for tlia purpose of pacpetuating [mansgamanl,)
in office; and, to that and, for the purpose of obstructiing

tha lagitimete wfforts of dissident stockholders . . | to
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undartake a proxy cantaat ., ., , " 285 A.2d at 439, Man-

agamant'a actions warm invalidated Wiy after the Court faund
on the evidence presented that management's actions were
undertaken‘for aﬁ improper and sslf-intarasted purpoaa. |
Furtharmore, managamant's actions had made it virtually
imposaible for the plaintiffs to wage a guccassful proxy
fight. As nhownrabava. that is net remetaly tha racard in

the case at bar,

Tha decision in Larman v. Diagnostic Data, Inc.,
1s likewise inapposite. There, management randerad it
literally impossible for dissidenta to mount s challanga
by firat craating a rula that uon-management nominations
fér'bunrd pn&lhinng ba filed 70 days prier to ARy meetinyg
0f stuckholdurs snd rhen giving only »J days' notice of tha
mauting., Management's Purposs was obviously to aveid a proxy
contest and its actions entirely disabled the stockholder
from engaging in such n'cantaat Lo alech hin own nominmaes.
No cuch situstion 15 preaentad hurxk. The Rightm Plan has
not £o dizabled or dizsadvantaned Pantry Bride. Tlainliff
has not shown, and cannct show, that Revign'a pradaminant,ly
indepangant EQard 5! Directora ia in any way swaking Lo per-

petuatcritself ir. controel,
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C. Revlon's directors have sousht
the best economic altarnativa.

Plaintiff arguan thAt cnee the deciajon was made to
adak a purchaser for the company, its directors ware sbliged
to seelt the best price available. Seg PBI 41-43. That i3
pPrecisaly what the Ravlon directors have done. Plaintiff's
argqument on this score boils down ftc the claim that in its
judgment, Raevlon'a directora arrad and that thae Pnn£ry Pride
offer i3 aconemically auparior ta the Foratmann cffar. The
judgment of Pantry Pride and its adviser on this, howsver,
is not conclusive or even pertinent. It is besides the

peint,

Revlion's directors in the exercisas of their in-
dependant, informed husiness judgment detsrmined that the
Forstmann proposal iz economically supsrior to Famtry FPride’s
and in the best interests of Revlon and its stockhiciders.
This determination was fully informed. Tt was untainted by

any concelvable personal finaneilal intarast.

Under the bualuesas judyqmenl rulm, Lhe directors’
decisicn in fhii vegard 13 beyond guaeabhion wbwwnl k1 showing -
of fraud or selfedealing (mee Argumant. T.A, supra) == H showe
ing that plaintiflf haa not madm snd cunnot make. "A hall-

mark af ths husiness judgment ru.e ig that a court will not
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substittte ite judoment for that of the board if the latter's
derision can ba 'attributaed te any raftional businmes pufpoae.'
Sinclair 0i1 Carp. v. Tavien, Del. Supr., 280 A&.2d4 717, 720
(1971)." Unocal, 493 A.2d at 954.

D. Ihe Revlion directors have acted with
a2 proper purpese consigtant with thair

duty of loyalty. __ ___

Plaintiff's final argument ia that tha Righta Plan
should be cnjoinad becausa Ravian'a Raard has imparmisaibly
used it to entranch itaelf and ta advance managmmant'as inter-
esta over thoie of Revlen'sa satockholderm. PB 43-51. The
facta halie this claim., Revlon manaqem&nt no lénger has
any role in the Forstmann laveragaed buycut. And far fram
entranching itsalf; thu Punrd has instead acted to put itself
AUt of olfficw, DPunbry Mride’s further asserrion that =ix of
Ravion'sa [fuurtwan dirmclocs sre interssted 1n the Forztmann
offar bacausw they have "golden parachutes” iz grasping at
struws.-- wheather Forsfmann succasds or Pantry Pride succeeds,
Lhose mxecutives will be entitlaed to =he same payments; thers
is nothing in the Forstmann propesal about any of the "pura-
chut.as®™ & in sum, plaintift’s allegation:s 1n‘th1$ vegard

mem groundlsss,

il Notably, plaintiff seaks no reliaf with respect te
the so-called "golden parachutas®,
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Rather than acting improparly, tha récnrﬂ shawa
that Revlon'ilBoard has acted eingle-mindedly to pretest @nd
promote the interasty of Ravlien and fta stackhaldara. Plaine
tiff'a own litany of supposad "harrars" (DRT 45-47) ravanls
that this is sa: Fantry Pride made its first offer %o acquire
Revion common stock for $47.50 on Auqust 2). As a result of
the steps taken by Revlen's Board, Ravlen atockholdarz ara
now heing offered $57.25 for their common stock (and signifi-
cantly more valuable notes in exchangs for the existing doben-

turss).

In total, the Forstmann merqer proposal rapresents
u increasa of approximataly $400 million in the total con-
sideralion to Revlon sharsholders over Pantry Pride’'s ini-
tial affcr. This sindle fact spuaks far morae loudly than

plaintifse's misplaced diatyibe.*

* Plaintiff also asserts that paymunt of Poratmenn RitLla'a
cancaellation faee (in tha avent the deal wilth Forstmann GLitila
falls through) should bu anjeinmd on tha grounds that it is
an attampt to shut Pantry Pride ocut of the bidding and, a=
Such, i3 a wasta of corpornts mmsets. PRI, Point 1[[. This
arqunent ia withuul merit. First, the fee was a precequizite
for Forx(mmnn Little to make i{ts offer. The Revlon Board
validly memrcined its business judement and determincd %hat
thu Puratmann NLitLle proposal == including the tees -< wae in
the wlackheldee's hurt interests and thus accepted 1%,  Juz+
ad the Rowrd wolad propmsly in connectison with the asset ap-
tion, wu thay walmd propecly here.  fSecond, the cancallstion
faw in no wuy "shuts Pantry rride out ot the bidding." Third,
o imminent irreparable injury to plaintiff exists here, as
paymant. of the cancellation fee i; not imminent. Finally,
plaintiff has an adeguate remedy at law if payment of tha fue
iz ultimately held to be improper and plaintiff i3 damaged.
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undertake a proxy cantasat . . . " 285 A.2d at 43%, Man-

agamant’'a actions ware invalidated only after the Court £ound
on the evidence presentaed that management's actions were
undertaken‘for aﬁ improper and self-intarestaed purpoasa. |
Furthermora, managemant’'s actions had made it virtually
imposaible for the plaintiffs to wage a sucsessful proxy
fight. As gshown above, that is net remataly tha racard in

tha case at bar.

Tha decision in Tarman v. Diagnostic Data, Inc,.
is likewise inapposite. There, management randerad it
literally impossible for disaidenta to mount a challanga
by firat craating a rule that non-management nominations
Lor bLuwmrd pnalhinng ks £iled 70 days prior £e any meeting
of atwckholdmrs und then giving enly #J days' notice of the
maating., Management's purpose was obviously %o aveid a proxy
contest and its actions entirely disabled the stockholder
from engaging in such a.contast t.r wlact hisn own nominmes,
No cuch situation 1s prewanted hers. The Righta D'Tan hans
not 20 disabled or disadvantagad Pantry Pride. Tleinliff
has no%t zhown, and cannot show, that Revioa'a predominantdy

independent Board of Diractora ia in any way wawking Lo per-

petuate itself in control.

=103-




c. Revien's directors hava sought
the bast economic altarnative.
M—_

Plainti ff arguana th%t enea the decision wae made to
AAAK A ptirchaser for the company, its directors ware ooliged
to seek the best price available. Sg¢e PBI 41-43. That ig
Pracisely vhat the Revlen dirsctors have done. Plaintiff's
argument on this score boils down to the claim that in itg
judgment, Raevlon's directors awrrad and that tha Pnnﬁry Pride
offar is economically auparier to tha Forxtmann offar, Tha
Judgmeant eof Pantry Price and its advimor on this, however,
is not conclusive or even pertinent. It is besides the

point,

Revion's directors in the exerciza of their in-
depmndant, informed buziness judgment determinad that the
Forsimann proposal i scondmically suparicr to Fantry Fride's
and in the best interaess of Revien and its stockheoidars.
This determination was fully informed. Tt was untainted by

any concelvable personal financial interast,

Under the bualiuwsa Judymanl, ru1nﬂ Lhe odirmechors
decision in this Yogard 1s bayead Yuashion abawrl, a whawi g
of fraud or Self-dealing (szee Argumant [.A, suprs) == n showe
ing that plaintiff has not macds wnd cannet: make. "A hall.

mark af the husiness judgment ru.e is that a court will not
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substitsute it judgment for that of the beard if the latear's
decision can ba 'attributed te any rational businrmss purpose.’
Sinclair Oil Carp. v. Tavian, Dal. Supr., 200 A.2d 717, 72¢

(1971)." Unocal, 493 A.2d at $54.

D. The Revlion directors have acted with
2 proper purpeie conaistant with thair

duty of loyalty.

Plaintiff's final arqument iz that tha Rights Mlan

should be csnjoinad bacausa Ravian'a Roard ham imparmiaaibhly

used it to sntrench itaalf and to advanae managsmant's intere
esta ovar thosa of Revlen's atockholders. PB 43-51., The
facta belie this claim. Revlon management no longer has

any role in the Forstmann laeveragad buyout. And far from
entranching itsalf; the Bosrd ham instead acted to put ivself
out of office. Punlry Pride’s further assertion fhat six of
Revlien's fourtwan dirmclors see interssted 1n the Forztmann
offar baciuse they have "golden parachutes” is grasping at
straws.-- whather Eorsfmann succeads or Pantry Pride succeeds,
Lhone mxecutives will be antitled to the same payments; thers
is pnothing in the Forstmann proposal about any of the "purs-
chutma® & lin sum, plaintifs's allegations 1n this reqard‘

wen yroundless,

» Notably, plaintiff saeks no raliaf with respect to
the so-called "golden parachutas®,
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Rather than éctinq improparly, tha récnrd shawa
that Revlen's Board has acted single-mindedly to prova- :nd
promote thco interests of Revion and fta stackhaldara, Plaina
tiff'a own litany of suppaaad "harrars” (PRT 385447) ravaunls
that thia is so: Pantry Pride made its first offer %o acquire
Revlon common stock for $47.50 on August 23. As a result of
the steps taken by Revlaon's Board, Revlon atockholdara ara
now heing offerad $57.25 for their common stock (and signifi-
cantly more valuable notes in exchangs for th= existing deben-

turaes).

In total, the Forstmann merger proposal raepresents
«n increase of approximataly $400 millJien in the total con-
sideration to Revlion sharsholders over Pantry Pride's ini-
tial affcr. This single fact spuaxa far more loudly than

plaintifs's misplaced diatribe.*

* Plaintiff also asserta that payment of Forabtmann Titlla's
cancallation faee (in the event thi deal with Forstmann Littla
fallas through) should be anjoinmd on the grounds that it is
an attaempt to shut Pantry Pride out of the bidding and, as
such, is a wasta of corporatm amsets, PBI, Point 1[[. This
arguinent ixs withoul mmrit, First, the fae was a prersquizite
for Forxtmunn Little to make its offer, The Revlon Boara
vilidly mxmrcised i1tz business judgment and determined that
tha FPurutmann NiLLle proposa) == raciuding the tes -- waz in
thw atockhaldwr's hanl, interestss and thus accepted 17,  Jus®
a3 the Roswrd nolud propmsly in nonnection with the azsat op-
tion, xu Lhay sulad propeacly heps,  YSecend, the cancellistion
fas in no way "shuts Pantry Pride out of the bidding." Zhisd,
no imminent irreparable injury to plaintiff exists here, as
paymunt. of the cancellation fee i: not imminent. Einally,
plaintiff has an adeguate remedy at law if payment of the fae
iz ultimately held to Be improper and plaintiff i3 damayed.
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-IV. THE RICHTS SHOULD NOT BE

INVALTDATED "aR INITIQ".

Plaintif! daveted almost an antire sacand brief
(the ona by Skadden Arpa, "PBTT") ta the aontantien that
the Revlion Nnta Purchsams Rights should ba invalidatad "ah
initio." Whatever is meant by that, it is clear that this
line of attack is evan furthar removed from the prezent real-
ity of this case than plaintiff's other attacks., And if is

certainly as meritless,

A, Plaintiff's "ab initio” argqument ignores

the present reality of this case,

Plaintiff's sacond brief bagina with the premise

that this is a caze about:

the abuse by Revien's beard of peoison »ill defanses
to stop any "unlfricndly” scquisition effovts, in-
cluding those completely lacking in any clement of
unfairness, coercion, or divisivencess.

== PEII 1.

This supposed datarrance of "any hostile acguisition," it is

aanartami,

renulia from tha arcificially high price af 585 per
whurm put. in rhe Rights by the Havlen bomrd. ‘rhat
Lhw §65 pricm ix n shum yxluation, mesnt only to
drive sway bidders, is arystal clear on the record

in this case.

-= PBII 6-7.
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All of this ia obvioualy writtan in & briaf takan
"off the shelf" for a motion plaintiff never made. It ignores
reality. Tha Righta wara not intandaed #n and cartainlty in
fact did not "atop any 'unfriendly’ acquimition efforta" --
the Rights were followed by a host of unfriendly acquisi-
tion efforts by Pantry Pride itself., The Rights have pro-
vided vary subatantial benafita to the stockholdsera: their
issuance led to Fantry Pride's series of any-and-all offers
and an increase of $400 million in valus to Revlen stock-

holders.

Similarly, tha $85 initial priecs ia now totally
irzrelavant. The Revlion Board has committed to redesming
the Rights in favor of any cash offer at $57.25 per shars
or battar -« by Pantry Pridw nr.anyuna alan. Thare s no
puionl in arguing now about wﬂare 68 is "arGificially high”
ue 1 "aham. " The Righﬁa arm nob an iopediment to sny Lrans-
uction at $57.25 or besttmer, and that is certainly not an
"artificially high" price (indead, it is the price FormsLmann

Little is offering to pay).

In short, the Rights Plan has worlted., It has lad
T2 A tremendous 1ncrease in value to the ceocitholadoyre sinca
rantry Fride's first bid. Plaintify's brief ignores what wa

are privileged to Know has in fact occurved 4in thisz situation.
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Plaintiff's "ab initio" briaf ia an invitation to a yselmas

exercise in amnesia.

8. The Rights are not veid hecause not

' Iszasonably related %o any threat posad,

Plaintiff's "not reasonably related" arqument

(PBII, Point I) partakas of the same anachronisatic qualiny.’
It urges that the Rights should be "voided" because the
Rights are "overbroad", "imposa their prohibiéiva econemic
Penalty on all acquirara and all ncqui;itinn propoasala,
irreapactiva of thair naturs and tarms", and will "pravent
[Ravien’s] ateakhaldars from raceaiving an offer for their

sharaa.” PBIT 14, 17 (plaintiff's emphasis).

This rhetoric 15 inapposite in tha hare and now.
The Rightu huvm nol. und will nuﬁ impone on "all acguizoros
snd 811 acquimition propessals." The ARights have niet and
will nal. prevent the stoekholders frem receiving an offec.
Again, the Rights will be redsemsd in favor of any offer by
any acquiror of $57.25 pur shares or better in cash. The
Rights have prohibited and prevented nothing. To the coan-
trary, the Rights have encouraged the talkeovey bargaining

that has led to a large incraase in value o the Stozlthalder .

Flaintite's arqument iz alse meritless on sthey

grounds. Pantry Fride is simply wrong in arguing that Unocal
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established some rqle that dafensive staps ara only appropris=
ate in tha face of the enhanced coersion of two-tier offars
or the specter of greacnmail. As demonstratad in Argumant 7.3,
supra, the Roard’'s right and responsibility %o protect the
stockholdars in the takeover context does not avaporate whene
ever aomeone makes an any-and-all offer. The directsrs re-
main entitled and obligated to assess the adaquacy of the
price (and othar partinant facters), and if the company is

to be sold, to take step:ldesiqﬁed te maximize the price --

a propesition that one would have thought Smieh v. Van

Gorkom (which involved a merger with ne partial ar fwoefiar

concerns) to have finally sattlad.

- As Unocal and numerous other cases clearly show,
the directors' duties include assessing the "inadegquacy of
the price offared” -- the vary €irst of the takeover poten-
tial "thewntu" Lhwi, srm praper subjects of dirmctor analyeis
45 liatad in Unoewl, 493 A.2d at 955, And defensive measyures
have been judgad undar the business judymenl. rule in the con-

teXt of any-and-all cash offers in a host of cases in Delaware

and applying NDulaware law., See Arqument I.A, supza.

An any-and-all offer is no excuse for dlrcetors o
ral.reaat to the sidelines, nor iz it a license fov the raider
te demand that they do £o. In the talteovar contex:, "a board

of directors is net a passive instrumentality." Unocal, 493
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A.2d at 954, It does not become one because an any-and-all

tender offer is made.. See also Unocal, 493 A.2d at 955

n.10:

Tt has haan suggeatad that s hoard'as raspense
to a takeovar thrast aheuld ha a pasaiva one,
Fastarhraok & Fischal, [Takaovar Rids, Dafanxive
Tactics, and Shareholdera' Walfsre,] 36 Bua, Taw.
at 1750. However, that clearly is not thm law
of Delaware, and as the proponents of this ruls
of passivity readily concede, it has not been
adoptad either by courts or atate legislatures,
Easterbrook & Figchal, [The Proper Role of a
.Targat's Managamant Tn Raspanding te R Tander

‘ Offer], 94 Harv. L., Rev, at 1194,

Plaintiff's argument is alzo inconcistent with the
‘established principle that the business judgment rule applies
to both procpective and reactive defensive measures. EAC

Industries, Inc. v. Erantz Manufacturing Co., Dal. Ch., C.A.

No. 8003, Walsh, V.C, (June 28, 1905), slip op. at 21; Moran

v. HBousehold Inteynational, Ine., Del. Ch., 490 A.2d 1049,

1075-76 (1985).* And it virtually ignoras this Court's
opindien in Houschold which upheld a similar Rights Plan
against the same specific challenge that it deters "all
hostile takeover attempts”, id. at 1071, and did ze notwithe

standing that‘thﬁ Rights Plan at issua thera also embracead

O TTE Can o fungnr' ha diwputed Lhal, "dirmctors who hava
thu twaponaibilily fur the governance of Lhe corporstiion srw
antitled to furmulubn w Lukwoyer policy, whaihar i be Lo
meet & apecific thrwal ar s ganeeal prosgmelive one, syvaen
though Lhatl pulicy may 206 plesss a1l iLe sharsholdecs,
Houswhold, 490 A.2d sl 1079; sse also Unocal, 493 A.2d at

95355, 95% 1,10, 955-56.
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all potantial acquisitions of the company's stock, nat mimply

two=-tier offers with a greenmail threat,

Tndaad, ta the axtent the Revlon Righte differ from
the Household Riﬁhts, the Revion Rights are, if anything,
somewhat more limited in purpose and effect. In Housahold,
-this Court found that the "flip ovaer" provision in tha Housae-
hold Rights resultaed in "immediate and dwyusktating” dilution
te thae acﬁuiror upen any sscond-step, regardless of price; in
light of such provizion, the Court found that tha Heusahnld
Rights virtually aliminatad hoatilm two-tier offers. Sae
Household, supra, 490 A.2d at 1066, 1077, The Revlen Righns,
in contraat, de naf impede an offer (two-tier or otherwise)
but only smek to assure that the value of the second-step iz
not less than the 565 value determined by the Revlon Board.
In short, the Ravioen Mightn weew dexjgund anly Lo protect
the valuw rucuived in.hhp srcond-step Sraneaction, while the
Houswliold Righln (am long as they remaan in place) may pue-
vent ah‘{ zecond=stup at a;ny prive Lherwby foreing an aszqguirar
who wishes to acquire the entire company to do =m0 in ons step
or have thea Household Right® redeemed, aither by winning sen-
Leel through a proxy fight or by negetiating with the Housce

hold Vesrd,

As dimcuszed in the Statement »f Facts, zuria, at

Lhe Lime the Rights Plan was adopted, it was dasignad ts give
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the Ravian Reard A chanea to pr?tnct stackholdera agminst a
low-priced transaction for any-and-all shares or against a
two~tiaer transaction. Tha Righta wara adeptad in a parind of
massive confusion in the marketplace with a grossly inadequate
(and undcrfinanced) offar on the horizon. The Righta wera
designad to provide incantives to patantial acquirars tn

Pay a full prica, to deal fairly in their proﬁosals, and to
negotiate with the Revlion Board, which would have the bargain-
ing power to protect and maximize the values of Ravlon for

ita atockhaldera. The Rights achimved this purpose,

Further, plaintiff's argument is also misgquided
in its emphasis on the $56% price initially sat by the Revien
Board. Even as an "ab initio" matter, the arqument ignores
that the Board retained the power to radaeem tha Rights i
doing no would be £6r the best intersste of the storckholders.
Yee lousehold, 4%0 A.2d at 1083, It alse ignores the racerd
which astablisies that 505 was an appropriate price at that
time and cwrtainly net without sconomic justification, CEf.
Household, 490 A.2d at 1077:-

[Tihe ten year life of the Plan raquired the Eoard

to make a long range prediction of tha convaraion

price. In view of Moran's autimwta that Houwahold

had a praewsent "brﬂik-uy" veluw af 352 pur ahera,

the Board's selactiun of 3700 ix nul wiblhoul, saos
nomic quatificatioun.
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And in any svent plaintiff's arqument is entirely irrelevant
givaen the Board's commitment to rodeem the Rigqhts in faver of

any offer of $57.25 per share or battar.

Finally, plaintiff'as attampt to mount an "ab initio"

" "ressonable relation" arqument on this belatad, epargmncy

applicafion is an improper attempt tn forae a decisian an
matters that should be decided only upon a full evidential
showing. "The application of the business judgment rule to
the Rights Plan is a cantral iasum which can only be con-
sidered upon an evidentlal showing. . . ." Household, 450

A.2d at 1072.

Plaintiff's "ab initio" brief alzo raises a number
of statutory arguments relating ton the Rights which were wu-
sentially not in thizs casze until that brief was filed, Thasae

altarthoughts arw all without wmeris.

The terms of the Revlon Note Purchase Rights ace
contained in ;he Rights Agreement. The issuance and divi-
dand of tha Note Purchaza Rights by Revion to its commen
stockholdars was within the powar and authority of tha Board
of Dirnclors umine 83 187(n), 180(n), 122¢13), 170 wnd 173
of Lhw DGET. The Nubwe Purchess Righios eew obl igetions of

Lhe vutporeativy L purchame iLs comon stock sod to issus
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debt in exchange thercfor, as authorized by §§ 141(a), 150(R)
and 122(13), which ebliqations were distributed as s divi-
dend, as authorized by §§ 170 and 173. PBlaintiff's belated
arguments that the Notc Purchase Rights are something alaa
that is not authorized by the NGCL are unprecedentad --

plaintiff cites no pertinent autheority <= and witheut merit.

c. The Rights azre authorized by the
Delaware General Corperaticn Law.

As the Dalawara Supreme Couri made clear in Unocal,
in dealing with takeover-related izsues, "[f]ha heard haz a
larqga reservoir of autharity upon which to draw." 483 A.2d
at 953, That resarveir of power, as Unocal also makes glear,
includas “tha inharent powers conferved by 8 Del. . § 141(a),
respecting manugemant of tha corportien's 'business ggg

affairs,'"” id.,,* and further,

the board's powaer to act derives from its funda-
wantal duty and obligation to protect the= corpo-
rate onterprize, which includes stackhaldmrs,

from harm reasonably percerved, irrampective of
its source. 5See o.q,, Fanter v. Marwhull Fiald

& Co., A6 F.2d 271, 297 (7¢h Cir, 19871} Crouuaus
Binds Co. v. Internerth, Inc., 834 F.2d 890, 704
(24 Cir. 1980); Heit v. Uaird, S867 F.2d 1187,

1161 (lzt Cir. 197/7); Cheff v, Mathes, 139 A.2d

at 556; Martin v. American Potash & Chemical Corp.,
92 A.2d at 302; Kaplan v. Coldsamt, JBO A.24 at
568-89; Kora v, Caraey, 158 A.2d at 141; Norzhwest
Indunt.riex, Tna, v, R.F. Goodrich Co., 301 F. Supp.
TOR, 712 (M.D, T11. 1989).

~a Unoual, 493 A.2d 4t 954,

% In quoling DGEM § 141(a), the Supreme Court added its
empha=is to the words "awnd affairs”.

=115~




IT JTieI kil - o n.r : oL

——— . ———- R

The Suprame Court in Unecal further confirmed the

broad authority of a Delaware corporation under DGCL §.160(a)

to "purchaze", "acquira", "axchangae" and "otharwiza deal in
and with" its own commﬁn shares. 493 A.2d at 953; gee alsn
Eheff v. Mathes, Decl. Supr., 199 A.2d 548, 554 (1964); Lowan-
Schuss v. Qptian Clasring Comp., Dal. Ch., C.A. No, 7972,
Brown, €. (Mareh 27, 1985), slip op. at 8-12; Algett v. I[yman,
Del. Ch., 184 A.2d 90, 94 (1942), aff'd, Del. Supr., 208 A.24d
501, 508 (1965); Kors v. Carey, Del. Ch., 158 A.2d 136, 140

{1960); Lawson v. Houzehold Financa Coarp., Dal. Ch., 147 A.

312, 316 (1929), aff'd, Del. Supr., 152 A. 7223 ({1§30);

Bankers Securities Corp. v. Kresgs Department Stores, Inc.,
S4 ., supp. 3/8 (D. Dal, 1944).

-

The power ¢ acquira or agraea te acquire shares un-
dar § 160(2) 13 not limitud ta sny particular paccantage of
the outstanding common stock, ner is it limited by whethar tha
axercise of the powdy Lz involted o deal asclactivaly with thea
utnckhaldara, ar whether its exércise would work a fundamantal
chungw in thw capital stoucture of the corporatisn. ggg.UnocaL,
supra, 493 A.2d at 953;54; Lowenschuss, supra, slip op. at
12. Absent capital impairment or directsr misconduct, such
as fraud or an impropel’ primery purpoae bto meinlein cenhral,
the right of Bﬁurd uf Dirmctors Lo obligate the covpora-

tion to rupﬁruhnnn ilw own winck im abmolitts.

=-116- '




' Furthar, it cannat ha doubtad that § 160(a) annfara
power éﬁ the Board of Directors to exchange debt securities
for common stock, and to obligate the corporation %o de the
sama. Section 160(a)(1) providas that "[n]othing in this
subsection shall invalidate or otherwise affect a note, deben-
ture or othar obligation of a corporation given by it as con=
sidaration far tta acquiaition by purchase, radeamption ar axe
changa of ita sharea. . ., ," See Unocal, asupra; lMawanachusa,
supra. Indeed, the very creation of the Note Purchase Righta
may be viewed az authorized &ndcr § 160(a) cince the Rights
simply conatitute an obligation of Revlan to exchangs naotaa
for stock as authorized by Unocal, supra, under certain con-
ditions (subject to the Board's ability to redeem the Rights).
Indeed, the Rightes, upon excrcise, would be equavalent in '

effect to the selective self-tender offer sustainsd in

Ynocal.

Creation of the Note Purchasze Rights was alszo au-
thorizad undee DGCL § 122(13). The Hights aros=, and exiar,
by vicrtus af Lhe Righix Agreemant. aotarsd inta by Revlon wilh
Lhue Rights Agent, The powar to make scontracts, such as this,
is express in § 122(13), which was added to the DGCL in the
1967 general revision that was intended to emhance the powers
and flexibility afforded dirvectors of Dalaware covporations.

Falﬁ, Tuc Delawarte Cetiwdal Corpuorablon Tww 38 {(1972) (dwmclivn
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122(13) was without ccuntarpart in prior Dclawayu law). Mere-
avar, § 122(13) suthorizea thn-iasuancn af "natex" and "athar
obiigatioqs." Section 122(13), like § 160(a), provides ample
power to thc Board of Direcctors to enter into binding commit-
ments, such as created under the Rights Agreement, to jizsue
obligations such as the Rights and the Senier Notes for which

the Rights may be exchangad.

Authority to distributa the Nota Purchasa Rights
to the Revicn stockholders as a dividend i= clearly within
the power of the Board of Directors under DCCL §§ 170 and
173. sSaction 173 providesa that dividanda may ba paid "in
property” which cartainly includes the Rights. G5ee, =.q,,
Krafi Fanda Co. v. Commissioner of [nternal Revenus, 532 v 24

118, 122 (2d cir. 1956) (dividend of newly-creatsd debentures

valid under Delaware law); cf. Vanner v. Southern Pacific

Co., 279 F. B32, 834 (2d Cir.) (property dividand of riqhts

to acquire stock in anothar company), cect. denimd, 258 1.5
628 (1922); Millwr v. Sleintmch, 288 F. Supp. 255, 272.73
(8.D.N.Y. 1987) (propuriy dividend of at;dk.WurrunLa). Plali=
LiLL Jdoes not even atbmmph Lo disputie that Lhe Righla, onow

validly created, may be distributed Lo the stockhoiders as a

dividend pursuant to § 173.%

w In passing, in a Jootnote, plaintiff urqes that the Rights
dividend violated DCCL § 213 bezausze, in the futurs, Revien
sllares may be lzeusd along with Rights, thus somchow cxtend-

{footnote continued;
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Plaintiff's <laim that the Mote Purchasc Rights arc

statutorily invalid iz bottomad on tha assertions first that
the Righta are "righta 6f the compmon atoek” (PBIT 13) and,

secondarily, that they further are "redemption rights" (PBII ;

23). Baged on thase asscrtions, plaintiff argues that the
Rights are illegal under DGCL §§ 151(a) and 151(b), respec-

tively.

Wholly apart from the othar infirmities in plain-
tiff'a arqument, as demonstratad infra, it bears amphasis
as an initia) matter that plaintiff's entire attack is funda=
mentally misgquided. Plaintiff's statutory arquments all
saek to attach a charactarization ta tha Mota Purchasa Rightsa
which manlfantly daws nol fi, Thin‘nFFnrh Loy huve Lha Couret
rwach outbt ho 1&5«1 Lhu Rights as whalutorily invatlid Tu incons
sistent with Lhe overall policy of the DGCL to enhance the
power and flexibility afforded to the dirsctors of Delawars
companies to meet ever changing thraats to the corporate enter-

prize such as those engenderaed by the recent wave of taids on

(footnote continued)

ing the dividend to multipled record dates. PFBII 2ln. This
argument misses the mark. If Rights are £o be deliversd alonyg
with shares of commen stock in futura issuances, such delivery
will o¢cur as part of the issuance of stock, not as a divi-
dand. The only stockholders to rucuive the Rights through a
dividend are the holders of record as of August 30, 1985, the
dividend record date, Thers is no multiplicity of recowrs
dat:s for the Rights dividend, and Section 213 has no: bean
viaolated.
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companiss whose stockmarket valus 13 temporarily depressaed in

ralatton ta undarliying aasetr valuaa.*

Plaintiff's entire approach is thus irreconcilahiy
at odde with.the Delaware Supreme Court's reaffirmation in
Uﬁacal that tha policy of Delaware is to read the corporate
statute flexibly as an enabling statute, particularly insofar
as concorna director power to protact the corporate entarprisa
from unfair and inadequate takeover threats. Plaintiff's
atrained effort to read thae DGCL raatrictively ia further
irraconcilable with tha Suprame Court'a admenition that:
"Merely because the General Corporation Law is silent as to a
specific mattar deaa not mean that it 15 prohibited. " Unoccal,
492 A.2d aL Q87. Plainliff's wppromch LQ wegunlly W ackedw
wilh Lhe Suprams Conet's mseognilion Lhat whars Lhe Bawred §a
acting in the area of its "large reamervoic of powsr” (includ-
ing specifically the 3 l4l(a) and § 18C(a) power=) in the

takeover context, the Board also derives ample power "from

hd The DECL 15 exprasz on the point that dircstor powers
granted by the statute oy the certificate of incorporation
include net only the powers specificed but alzo "any powers in-
cidental therets” where "necessary or convenisnt" So a proper
corperate purpesse. DCCL § 121. Scection 121 was broadencd

in the 1967 revision of the DCCL. Its predecessor authorizad
only the exercise of power "expressly given" and prohibited
exaercisas of powars not evpraessly given (or necassary to pow-
ers expressly given). Ses Folk, The Deluware General Corpora-
tien Taw 33 (1972),
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its fundamental duty and obligation to pretsct tha cerporata
anterprisms, which ineludes stockholders, from harm reasonably
paraaivad, ierspective of its source.” Unocal, 483 A.2d a-
954. And plaintiff's éntire approach also suffers from the
infirmity that it would engendar undasirable uncartainty and
unpredictability as to the scope of a corporation's power =o
purchase and deal in its own stock. See Lowenachuas, slip
op. at 12. |

Beyond all thia, plaintiff's hypar-technical § 151

attacks are antiremly without merit,

D, The Rights are not illagal

under DGCL § 151(a).

1. The Rights are not "riqhts of
the common_steck.” '

‘Plajntiff's tirst gtatutory centention is that the
Nots Purchase Rights are illagal under DCOL § 151{a} becauss
they are "rights of the common stock” confarrad without chure
ter amendment. This contention is bLwswd upan » fundamentally
migtaken factual premise which plainliff hurdly hothers to
2ven arque. Plaintiff slmply igncrasx Lhe fucl thab Ehe Nets
Furchase RiJhts are a separate smcurily €rom levlon common =«
geparately registerad with the SEC, separately listed by tha

NYSE and with geparatsly identifiable financial and trading
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characteristics.® Plaintiff's arqument iz also withouf any
basis in law.
A. Tha Righfix area sacirifiieaa aaparatna
from Revlon comman stock.
The terms of the Rights are inconsistent with plain-
tiff's conclusory charactaerization of tham as "rights of the

stock." The characteristics of the Riths that are inconsiz-

tant with plaintiff's characterization includa the following:

=~ Hare, a3 in Housahold, onca tha Nota Purchasa Righta’
area triggerad, separata vights cartificateaa will ha
issued and the Note Purchase Rights will be freely
tradeable separate and apart from Revlon commen
atack; Rightw Plun § 3(n). AR Lhat Limw, uuimr‘-u!.u
teading macksts will amerge for Rightm and for Reylon
common stock, and persons will own Rights without

owning common shares, and vice versa. *¥

*~  For additional background relavant to the Revlon Rights,
the Court is respectfully referred to the affidavits of
Simon Qrme and Robert B. Allardice submitted in opposition
to the pending partial summary judgment ralated to the
Phillips Note Purchase Rights Plan in Edelman v, Bhillivs
Petraleum So., Del. Ch., C.A. No. 7899.

wh The fact that, as in Houschold, the RIYhts are avidensed
by common stock certificates (with a summary of the Rights
attached thereto) before thaey are triggered hardly demon-
strates that they are not separata securities from the com-
mén. It has long bean the law ..n Delaware that stock cer-

(foulnoLe canlinund)
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~~ No Nota Purchase Rights will he issued in respact
of any shares of common stock izsued by Ravlen
aftar the Rights hava haep triggeved. It im dif-
ficult o maintain that the Note Purchase Rights
are a riqght ér characteristic of the'commop stock
when shares of the common stock may be iszsued withe

out Righta. Rights Plan, p. 1,

== Under the Rights Aqresmcnt, exercize conaidaratian
other than shares of Revlen common atnck will hae

used in a variaty of circumatancea:

(i) If aftar the Rights become exercis-
able, Revlon declares a dividend en its cem~

moen Ztock of debt or othar swcuritbiasx (o thmr

{feotnete continuwd)

tificates ara only wvidwmacs of shareholding and do not them-
Selvas conatitutm Lhe shuems, Mau v. Montana Pacific 0i:
€o., Del. Ch,, 141 A. 828, 83l (1928); Baker v. Bankers
Mortqage C€o., Dal. Ch., 135 A. 445, 488 (1928). lndeed,
DCCL § 158, which provides that "{t]|he shares of a corpora-
tien shall be veprusanted by certificates," exXpressly parmits
a board of dirwctuers to provide by resalution that "zeme of
all of any or all classes or series of its stock shall be
uncartificated sharses," 5ince seeuritics of Delaware S rps-
rulinus nesd not even be svidanced Dy ceredflicatua, Ltherw ia
no anncmivable legal significance to the fact that Lhe Mobe
Purchwum Righte, while inchivate, are evidenced Ly Phillipw
womman sLnck certificates rather than zeparate certilizatusg,

In any event, once the Rights are triggaraed, sapara§a
Note Purchase Rights Cartificatas will be issued. See RighLs
Plan § 3(a).
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than common stock), cash (other than the reg-
ular cash dividend), or assets, the conmider~
ation payable upon exerciza of the Rights
inciudea tha sacuritima or nor-cash asmets
that constituted the dividend, Rights Plan

§ 10(c){ii). In such clrcumstance, then, the
exercise conaideration would include secur-
itiea and/or non-cash asseats in addition to

Revlien common stock.

(i) In the event that Ravlon i3 a party
L0 a merger and ia the surviving company, thae
consideration upen axearcise af thae Rights ia
adjusted to include whatever kinds of securi-
ties and Rroperty were received for common
shares in thu mergar. Righta Tlan § 12(u).
In such ¢if¢umatﬂﬂuﬂ, Rhe sxwrciam cunwidues-
tion could include any munnwec of properly
or sdecuritias other than Revion common sharsas

-

{such as praferred stock or dabt'SQCurities}.

(131) In the event that Revien iz a party
0 a merger and iE not tas surviving company,
the conmideration UFOD exercise of tihs Right=

(which unlike the common stock survive the

merger) is adjusted te equal the securities
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and other proparty which tha Ravion common
stockholders received in the merger. Rights
Plan § 12(h). Tn auch circumstanca, the
exercise consideration could include na+
only propsrty but securities (be they common
shares, preferred shares or debt securities)

of a company other than Ravlien. And the fact

that the Rights will continue to exist when

Revleon common stock ccnses to exiat renders

unteanable any auggaation that tha Righta ara

a ':h;rictnriattc" ar "right af" tha camman

stock.

(iv) 1f Revlon stockholders are squeezed
oﬁé of thair aquity invastmant in a cashecus
mucger for less than the Righte price, the
Rights alone -- with no other exergise con-
sidaration whatsoaver -- may be axercimesd in
axchanga for Sunior Nolas (redoced in samounl

by the cash merger price). See Rights Plan
§ 12(c).

== Qnce the Rights are srigycyed, they bhecome frealy
tradeaple, From that point on, an owner of both

common Stock and Rishts will have tha option to
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sell sither his Rights or his common stock or
both: he will not he required to own Revlion com-
mon stock in order to own Rights, and vice versa.
5ince Righta Qnd shares of common mtock will each
be tradeable separately, Revlon common stockhold-
ers will not necessarily hold an equal number of
Rights and common shares. Plniﬁtiff'a assertion
that "the axarcisa of sach Right dapands on awnars
ship of a corresponding common share" (PBII 18n)

is false.*

v Like the Houaahold Rights, tha Raevlon Righta are not
saparataly transfarable or exarciaabla until tha occcurrancs
of a triggering avent. Saa Household, 49Q A.2d at 1072:
“{Tlhera ia prasently nv amparate clsss of rights holdurs.
The rights are affixed to the common sharss and in the ab-
sance of a triggering event, are not separately tradeable or
exercisable." That is so because here, as in Househeld, 1t
i1s critical to the succass of the plan that the Rights and
aharas of Revlon cammon atock nob trade #ujiaratmly unkil Lhw
Righta are trigyurmd, Weres the Rights Lo trads repuaralely

- bufurw Lhey wearn Lriggmread, a raidar aould defsat the pur-
posa of the plun by buying up the Rights separatmly prior to,
rather than at the summ time ax, it acquired 30% af rhe ahsras
of Ravieon common stock. The ruidur would thus wffuclbivaly
nullify the protactions of the Rights against a aecond-stap
iqueaeze-qut mergar at less than $62 paer share, as adjustad,

Moreover, the fact that the Rights will trade with shares
af common prior to their becoming exercisaple hardly demon-
strates that the two securities are one. It is not uncommen
in today's securities markets for "pairved" or "staplec" secuyp-
ities to be i1smued, Coyporate notes and debanturcs are net
infrequantly issusd with "attached” warrants ac part of a
unit; the dept instrument initially evidences the right %o
recmive warrants, which are not separately nwransferable until

{footnote continued)

-126-




By lE opesmTooo _IFTIEe TILZIN =

(RN
[}
[

T

E//%' oo

B

v= Moraover, thm Righta are not identified o parti=
cular shares of common stock. To exerszise any
Rights ha doas own, a Rightaheldsr will not he
required to surrender to Revlon the precise shares
as to which his Rights were issued or any parmicsus
lar common sharea. Rather, a Rightsholder who

dnes not own shares of Revlon commen stock (or

any other property or securities then copstitu-

ting the exarcize considaration) but whe wishas
to avall himeelf of the cpportunity %o purchase

Senlor Notes would be sntitled %o purchase shares
~of common stock plus any other required consid-
eration for this purpose. Similarly, a common
stockholdar (or holder of any othar requirad con-
siderantion) who wishes to purchase Sehior Notes
would be sntitled %o buy Rights and exercise them.

It 1z anomalous to say that the right %o purchase

(footnots continusd)

months later when separate warrant certificates ars issued. -
Similarly, it is net unusual for companies to issus shares of
common stock with warrants attached; the warrants trade with
the common until subsequently dataching and trading separately.
See the Allardice Affidavit asubmittad in Fdelman v. Phillips

Petroleum Co., Del. Ch., C.A. Mo, 7899. And, in somm nabanses,
the comnelt alaras of two celatmd companina Lewdm wn s wingle

paived unit. Sea, a.y., Winuurp Ruwlty Tnveslments, Tna.o v,
Cosdealy Ine., Bal. Ch., 2.A. No. 7314, Bruwn, O, (Qul. 13,
1583). I none of thede inatancws seew the "peired" secoriLias

viewsd as & singlae sacurity, aven though Lhwy ars Loaded xs
such for & pariod of tiine,
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notes is an inherent characteristic of ar a "wight
of" a particulnrAsacurity when that security alone
{here, Revlon common stock) cannot be utilizad ra
purchass notes.

b. There is no legal aupport for the
proposition that the Rights ara

"rights of the common ztock.”
Plaintiff citasa no'authority that would support
ita propoaition that the Rights are "rights of the stock."
The two cases that are cited clearly do not auppert any auch

propésition.

Thus, in Starring v. Amarican Hair‘&mtg;g“ggé,‘bel.
Ch., 191 A. 8387, aff'd, na), Supr., 2 A,2d 243 (1%937), a srsck-
holdar brought suit to enjoin the defendant corporation from
recdeeming shares of 1ts common stock. The unrpéruLu ahurier
contained a proviswiun wxpreassly making the company'e common
stock "subfect tu call wnd radomption . . . at the aption of
the corporation.” Sinee Section 27 of the 1927 version of
the DGCL limited the power to rudaun to "prufuread or apecial
shares," tha question prasentad was whether the common stock
at 1saue waa "wpeclal” within the meaning of the statute.
The Courl, hald chat it was nekt, sinee examinatisn of the
difendant.'n charter did not reveal =hat the commen atock

enjoyed "wnything in the nature of a preferonce o & rala-
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tive, participating, optienal ar othar apacial right.," See

191 A. at 890-91..

Contrary td plaintiff'a aasartion (PBII 1A), the

Starring Court was not called upon to decide, and did not
decide, whether a "right to exchanqe exiating stack far a
tpecificd consideration . . . ia a right af tha atack" whiah
must bc zet forth in the corperata chartar. The Court held
only that any praferance or special right that would entitle
the corporation to redéem the.sharcs under fofmer Saction 27
had to be sat forth in tha chartar. Starring dnes not aven
Purport to addraaa whathar, and under‘what circumstances, a
corperation may contract to rapurchasms jts shares through
somé means ather than redemptien. Nor does Starring provide
any support to plaintiff's effort to mischaractarize the

Note Purchase Rights as "rights of tha common stack."

Plainliff's reliance on Hartford Accident & Indem-

nity So. v. W.38. Dickey Cley Munufucluring Go,, Del. LSupr
2% A.2d 315 (1942), is alao mlaplaced. The plaintiff stock-
holder there brought suit to wnjoin the adoption of an amend-
ment to a corporats charter increasing the number of author-
ivad Cluss A shares, Plaintitt sclaimod that under Section 28
of the 1927 version of the DCCL, common stockhelders warw

snlitlead to a separate class vots on the amendment because

their "spscial rights" were being altered 50 as to affact
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their shares adversely. In rejecting plaintiff's claim, the
Supreme Court adepted Starring's definition of "special"
gshares. In so acinq, tha Cﬁurt did net svan diacuss vhazhar
-~ much less hold that -- a "right to exchange axisting stock
for a spacifiad conaidavation ., . . is a right of the stoak”
which must he met forth in the rcorporats charter.

2. There is no distinctinn undey DGCL
§ 18%1(a) between the Revlion Rights

and the Household Rights.

Plaintiff dees not even purpert to distinguish this
Court's decision in Houschold with rezpecct to DCCL § 151(a).
Indeed, there is ne principled distinction between the Housc-
held Rights plan_and the Ravion Rights plan for purposes of
PCCL 5.151(a). Tha Houseahoeold Rights, like thalRavlon Righta,
ware diatributad as & dividend to commoen stockholdmes and
éonf&rred gartain privileqqs to Rightsholdere without anvy
amendment to tha Housahold certificata of incorporaticn.
Moreaovear, the Houzahold Rights, lijte the Rovion Rights issucd
hers, wers attached to, and tradeable only with, shares ot
Household common until 2 triggering event occurred. S22

Household, 490 A.2d at 1066.

Plaintiff down sewk to diztinguish Housshold on the
ground thet Lhe wxchunga connideral.ion for the Hevlon Naotm

Purchase Rightas is Ruvlon common elock. Nee PAIT 1An, awm
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has already baen shown, however, it is aimply net Sha aaam
that the exercize consideration far tha Netm Purchase Righta
will invariably bhe aharesrof Rmvlion common stock. Moresover,
the purported distinction simply will not wash. The allagad
invalidity of the Rights im the grant of "poison pill rights"
to common stockholders without amendment of the charter;
There is no principled basis for asserting that a chartar
amendment is required if the considaration for sxerciae of
the "poison pill righta" ia ahares of commen stock, but that
no chartar amsndment is required if the consideration takes
gome other form. And the distinctiﬁn in ne aenaa aupparts
the contention that the Ravian Nota Purchase Right= are
"rights of tha comaon wtock."

3. Tha Rightw arm not veoid

under DGCL §_ 151(a).

Plaintiff contends that DCCL § 151(w) prohibita

a2 corporation [Lraom conferring mny "rights" upon the szhares nf

1ts gtack axcept ac provided in its certificeln of incurpora-
tion or, where the ceortificate a¥presaly permitn, in s Bowrd
resolution "providing for the issua of suzh atock.” Ax haw

already becen shown, plaintiff's pesition rests upon a funda-
mental mischaracturizalion of the Rights. The Rights Agres-
mual. ¢ruwtam antitlements that inhere in thoe Nots Purchase

Righia Lhumuslves, net 1n shares of common stock. The Mote
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Purchaaa Righta are securities separate and dietine= from
Ravlion commen stock; a holder of common stock alone has no

right to requirs Revlon to acquire hisz shares.

Tolvest, Inc. v. Qlson, Del. Ch., C.A. No. 5798,
Brown, V.C. (March 8, 19%9), doaa nat support plaintifs's
§ 151(a) argumant in any respact, Telvest cdoes not =tand
for the propoaition that a board may not "alter the rights
ef outatanding common stock for the supposed good cf the
shareholders without permitting tha sharcholdars to ba heard"
(PBII 21). Whatavar its pracedential weight,* Tmlvest at
moat atands for the proposition that a beard cannot create
a new class of preferred stock that is indistinguishable
from the sxisting common stock except Loy a speclal featura
designed to alter voting rights to the disadvantage of an
existing substantial stockholdar., tnlike the sacurilties
tnvelvad in Tulvesi, the Note Purchase Rights have no voting
* Thu precedential value of Talvest iz questienable. Chan-
enllar Brown himself later stated that, while he belicved
"that Lhut, decisiaon was s proper one on its facte," 1t "fiz)|
an diraporied ducision on an emergency injunction applica-
tica" thet. wus, by neceesity, prepared "hastily." Naticnal
Education Corp. v, Bell & Howell Co., Del. Ch., £.A. No.
7278, Brawn, C. (Aug. 25, 1343}, slip op. at 5, 9. Moreover,
as notad in llousehold, one of the principal alternative basss
for the decision -- namely, Chancellor Brown's conclusien .
that a board could not amend the cartificate of incarparxlion

by board resolution pursuant to u "blunk chuck" winck power
-- was promptly overtulad by the Twyislalure in a clarifying

- amendment to BOCL § 151(w). 490 A.2d al 1077.
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powar and thus do not affect the vnting righte of any Revion

atockholder, Telvest is simply inapposzifte. See Hougehold,

490 A.2d at 1077; Natignal Education Corp. v. Bell & Howall
Co., Del. Ch., C.A. Neo. 7278, Brown, C. (Aug. 25, 1983),

slip op. at 10.

E. The Righta &ra not illagal
undar DGCL § 151(b).

As damonatratad in Argumént D immediately supra,
there im no merit to blaintiff's primary contention that the
Rights are "rights of the common ctock." MNecessarily, then,
thare can ba no marit in tha aacondary contantion that the
Rights are not enly "rights of the common stock™ but also
"rqdamption rights” of the commen stock invalid under DSCL

§ 151(b).

Plaintiff's § 151(b) arqument suffars from numer-
ous othet infirmitiaa as wall, IL is fundamentally £lswed:
it lgnoras thm diffurunce hetwaen redemption rights, which
inharve Iin ahavwa, and uummihhunhu Lo regnirchumm sharus Heixe-
ing :ram‘othcr soutces, Plaintiff ignores Lhe many cheruos
teristics of the Rights which make it absclutsly clesar that
the Rights do not inherm in the common stock and do not make
tha common stock "subject to redemption"” within the meaning

of 5 151(b).

-133-




:/f”’

Sy

1. The Rights 4o not make the commen , ;

stock "subject to redemption.” _ -t

It is fundamental that thea powar of Delaware corpo-
rations under DGL § 180 to daal in thelr own stock is saparate

and disztingquishable from the power under § 151(b) to izsue

redeemable stock. Sem, &.g., Dalton v. American Tnvnitmnnn

Ling

Ca., Pal. Ch., 430 A, 24 574, 506-37 (150%); SEC v. 5te
Pracimion Corp., 3#3 F.2d 214, 217 (34 Cir., 1963) (Friendly,
J.). See also Martin v. American Potash & Chemical Corp.,

Del. Supr., 92 Afzd 295, 301-302 (1952) (distinguishing power
to repurchaaa from powar to radaam shares under formar § 28
(now § 244) and helding Starring inapplicable to purchaszes ag
opposad to redemptions).

BCCL. § 160(a). in pertinent part, provides:

Every corporation may purchaae, redaam, ruceiva,
take or othurwine mauire, own and hold, =ell,
land, sxchange, transfer or ctherwise dispose of,
pledge, usme and otherwise deal in and with its
awn sharas,
fuclion 160(a) confaen "hrnad autherity updn A corperation
b dunl in jLu own stock.” Unocal, 493 A.2d at 953, Sectien
180(%) wmuLhorices bomreds of dirsctors to cbligate corperaftioans
to purchase their shares subject to the restriction taat such

obligations not impair capital (szee¢, a.y., DCCL & 180(aj(l);

Pasottl v. United Status Cuardian Corp., Dwl. Ch., 184 A,
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- 255, 257 (1931); In re International Radiator Co., Del. Ch..
82 A. 255 (1914)), whathar by thae selfetander offar aendoraed

by the Delawara Suprama Court in Unacal ar by athar maans.

It i8 clear from both the structure of the DGCL as
wall as the numarcus cases Iin which the NDalawara courta have
sanctioned binding commitments to purchase a substantial por-

tion of the outstanding common sharez, g.g., Unocal, supra

(offcr to purchaze 49 §or cent of common atock); Lowenachuss,

- supra, that Delaware law requires a distinction batwean radamp-
tion righta ast forth in the corporate charter and which are
inherent in the sghares themcelves, and binding obligations to
purchase ahares arviaing from other acurcax. GQlearly, tha
common undwrslundicg in Lhat, wharun are "aubjecl Lo eedemgplion”
only whan the relevanl. right. inhearas in Lthe sharms and devolved

upen the ownar of the shures memrely by virtus of his ownarahip:

In some cases shares are issuad with an option

£o the purchaser to resell o the corpeoration at . a
later date or with an optioen to *he corporation to
reapurchase under certain conditions or with an
agrecment that, if gertain ewvents ogguy, the sub-
geriber will resell and the corvporation will repur-
chase. . . . 1f the agrecment or optisn for tic
cepurchase of the shares is set forth in the cor-
titicate of incorperation 50 that 1t becomes an
inherent characreristic of tha sheres, the shares
are commonly referred to as 'raedaeamable’ or 'call-
able' shares. :

«a Cury, Corporalions 1890
(4th ed. l969).
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Sae_also Dodd, Purchgse and Redamprian by a Carparation af

tha Own Sharan; The Substantive Law, B U. Pa. L. Rev, 487,

719 (1941) ("The term 'redeemable shares' as used in this
article will be confined to shares which are made recdaeemabla

by provizicns in the articles of incarparation”); Jones,
Recdeemable Corporate Securitiss, 5 So. Cal. L. Rev. 83, 84-36
{1931) ("'Rademption’, Ra tha word ia usad harsin, ia rextricted
to the repurchass ar rapaymant by a corporation of its out-
standing obligations in accordance with the provisions and

tarma in the ascurities themselves"),
As one author has axplained:

Strictly, & right to redeem =prings from 2 provi-
sion in the articles of aszeciation, by-laws

ar share certificate axisting at the time the
shares weare created and obtaining with respect

to all the shares of a given class.

== Note, Redemption of Praferred
Sharqea, 83 U. Pa. L. Rav.
283, 889 (1938).

Thus, righta that do nol. inheare in the shiaces and
doe not duvolve marwly bLiy virtus of shure awnmrxhip, but arise
froem an indcpendent sourcw such an Lhe Nole Purchissm Righte,

cannot ba "redemption righta® of the shares, as that term is

used in covporation law. Sus Dulton v. Amsrican lnvestment

Co., supra, 490 A.2d at 586-87; SEC v. Sterling Pracisicn
Corp.. supra, 393 F.2d at 217, 219 (debentures and preflerred
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atock which are redeemable by their terme are not "purzhazad”
by the corporation but arc "discharqed" and thia diatinetian
between purchase and redemption {s racagnizad by Delawars

corporation law).

Here the same facts which show that the Nota Pur=
chase Rights ara nat "righta of the common stock" but rather
indepandent securities conclusively demonstrate that the con-
ditional right to put sharec to Revlon which plaintifs attampts
to label a "redemption right" docsz not inhere in Revlen common
stock, but arises from an independant scurce., tha Note Purchase
Rights. Thus, it ia aimply false (contrary to plaintiff's
asssrtion, sse PBII 23n) that the Rights are "not cxercisabla
apart from the common shares (L.a., the right to cumpel Lhe
purchase iz always dependent upen ownership of cummon QLunk."
In the event of any meryer involving Ravion, Lhu wiwre:uw
consideration may well not be the common stock of Revlen but
may include propurty ar sacuritiss of a company sther than
Revion or may b nathing more than the Right itself. See

Rights Plen § 12(a)={z).

Morwovur, wflme Lhe Rights become exercisable, the
Rights and the Ruvion nnmﬁon stock will net trade together.
Rather, the Rights will trade separately from the Revlon come
. mon sté¢k, 80 that Rightzhelderz nead not be atockholdwrw,

and stocKholdars need not ba Rightahuldwesn., To =omm sxlwoi,
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in faact, thare must ha zeparate markaha for the ﬁgvlgn cama
mon stock and the Rights, once the latter become axercisanla
and separately transferable, since it i3 inevitable that thara
will be, at the leaat, 30% fuwer Note Purchaaa Righta than

common sharss cutstanding at that point.

These facts complctaly undermine plaintiff's posie
tion. Thay astahlish that:

== the Rights can survive the demise of the Revlion
common stock (it is illogical teo claim that the
Rights are redemption rights ¢of the common stock
whan the Rights will continua to axiat whan the

common stock does not exist);

-= the Rightc c¢an survive the demisze of Revien as &
company and give Rightahioldeys rights to sacuritic:z

of another (non-Revlien) company;

-= the Rights can, under cartaln conditiona, be exer-
claed for considerulion olher Lhan Ravian alock in=
alulding mecuriling af a company other Lhan xevlan,
and {11 Lhe wvsnl of » unshoaul, murgmr, Senior Nolawx
can ba purvchassd by the waercias of Lhe Nots [lure

chasw Righis sleus;

-- the Rights, once sxercisable, will trade ceparately

from the Revlien -ommon stock and bBe held DY poerzons
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whe do nat awn Ravlon commen atoﬁk, and Revion -om-
mon stock will be held by persons who do not heid
Rights; and

== Ppossession of a commen ahare does not bring a Right
with it once the Rights became exercisable and Sapa-
ratciy transferable and the holdar of a RavIan cama
mon shars will then have to separately obtain and
pay for a Right (or Rights) to exchnnquSUGh shars

for a Revlon Senior Nota.

Plaintiff ignores these :haractariatiéa of the
Righta becausa thare is ha way plaintiff can explainltham
conaiptently with its simplistic view that the Rights arc
redemption vights of the cumman abock. Muinliff aunnal,
explain how "stock redemption rightw® would wurvive Lhe t1m-
mon stock and aven Ravien itawlf. DPlainkiff cannotl axplain
how "zteck radamptioﬁ rights" could be exercised for consid-
eration other than the atock. Plaintiff cannot mxplain
how "atock endumplion rights” could trade separately from
Lthw wiock, oc hew sne could own the stock and yet nog own

the "wlock redemplinn rights "

* To Le contrasted is the redemption feature of the Note

Purchaxw Rights themselvas. That redemption right iz pare

of the Right itself, is in no sense aver saparate from the
Right and is not dependent upen any other instrument or source,
That is what a redenption faeature or right looka lika.
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Nor can piaintiff auggest that the Rights give rise
to any of the problems traditiomally associated with rcdeam-
able common astock and thus provide any rassan to alasaify
the Rights a3 redemption rights of thea commen stack. Redeen-

able cammon stack is disfaversd because stock redeemable at

the option of directors gives directors the abil;ty to romeve
sharcholders deamed "troublasama,” thus undecmining corporate
democracy, ses Starring v. American Hair & Felt Co., Del.
Ch., 191 A, 887, 890, aff'd, Del. Supr., 2 A.2d 249 (1937);

66mmen€, Unqualified Redemption of Common Stock: A Question
of Public Peolicy, 50 Northwestarn L. Rev. 558, 563 (1955),

and becausa redeemable common stock raises the spectrs of a
compuny with no equity. Ses Starring, 191 A. at 892; Clens
Falle Insurance Co. v. National Board of Firva Undarwrilwurs
Bullding Corp., 63 Miac. 24 9239, 1992, 114 N.Y.ﬁ.?.d 20, A3-A4
(N.Y. Sup. 1%870).

The Rights do net give the Revlen Board any power
to eliminate stockholdars. The Rights are axsrcimsable only
at the option of Rightsholders, not the Revlion Board, and
thun only afrer the Rightz become exercisaible. Moreover, the

Righta cwnnal, resull in A "zavo-equity” Revion. Dacause the

 Rights of any "Acquiring Person” $e¢ome null and veid upen

the Lriggering svent of a J0% or more acquisition, the Rights

can be exercised with respect to, at moat, 70% of tha Revicn
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common stock. Thua, the Rights do nat give riam st all to
any of the problems traditionally assoclated with rodecmable

common stock.

2. Plaintiff's arqumants ara all without merit,

Plaintiff seems to arque that stock is subject

¢ redemption whenevorltharo 18 "an aption ta compel the com-
pany te¢ purchass the common ﬁtock at a stated price upon thz
ocourrence of a specificd cvent® (PBII 22). Neo such defini-
tion of "redemption right" can be accepted conaistantiy

with the Delawars courts' broad interpretaticn of the power
of corporations to purchase and otherwise deal in their own
shares umdwr NGCL § 160(a). All binding commitments of cor-

pcratiﬂﬂs to purchaee their shares -- including tha Unoeal

-aelr-tender offer specilfically wndurawd by Lhe Duluwaewn Supreme

Court as well az the issucr exchangae offer sanctionmd by Lhin
Court in Lowenschuss -~ would clearly be "redemphion cighlas”

of coﬁmon stock, in plaintiff's viaw, because they ull confar
rights upon the stockhaldara Lo compel the corperatisn te pur-
chasa aharas x%t x nlalad price upon a staféd event. Plawin<iff’s
intarprswlulion of the IXJIL would render thege commitments --

lonq‘aanctiunud by Lhw Nelswarm courts under § loU(a) ~= 1ilagal

~under DCGCL § 131(bL).

Not surprisingly, this expansive definition of "re-

demption right" 1s not suppcrtcd by any authority. In fact,
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in Dalton v, Amarican Tnvestment Cao., Dal. Ch., 490 A.2d 574,

Brﬁwn, C, (1985), this Court carefully distinguished betwesn
redemption of stoack purasiuant ta farms in the aharm .coptract
and rapurchase of shares pursuant to § 160 in holding that an
issuer's repurchase of preferresd shares, not by let and at
negotiated prices, would not violate its duty to redeam shares
by lot and at a price stated in the tarms af tha prafarred.
1d. at 53687, Dalton recognizes the distinction between
redemptiens and repurchases -- the vary diatincetion plain-

tiff's entire argument neccazarily ignoras.

Similarly, thia Court's opinion in Edalman v. Phile

lips-Patraltuqﬂggz. Del. Ch., C.A. No. 7899, Walsh, V.C.
(Feb. 12, 1985), .is instructive in itz summary reifection of
the related "radamption” avgumant prassad by tha plaintiff
therae. Plaintiff tharw aryund thal Mussu's sgrmemunl, in Lhe
Dacambar 23, 1984 Phillipw,/Musa agremmenl, sitlar Lo have it
2hillips common QCQck uxchungad for debht securities in the
recapitalization (if approvad by the stockholdars) or to asll
lta whurun to Phillipa (if the recapitalization were not
approved) constituted a "redemption" of Mesa's commen charas
tandering such shares ineiiqgible to vote under DICL § 160(4).
N jucting Lhiu‘"rademptinn" theary -- which, Like tne theaty
here advanced, confuses "purchases" .nd "regemptions" and is
based on a definition of "redemption” that is inconsistent

with longees+ablished usage -=- this Court held:
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It is clear, however, that Mesa's shares have not
been "called for redempticn” within the meaning
of Saction 16C(d) and ara still exarcizahla far
.vating purposes even though subject to a "pyut”
requirement. ’

- == Edelman, slip op. at 13.

Eere, toeo, the Revlion common stock has net been made redeam=
abla even though it is subjact to a conditicnal rapurchase
option provided in the Note Purchase Rights.
" E. The Rights ara autharizad

under the DGCL.

Az praviaualy et forth (Argument I1I.C), creation
and {ssuance of the Note Purchase Rights by Revlon was autho-
rized by DGCL §§ l4l(a), 122(13), 160(a), 170 and 173. In
tha faca of that clear statutary suthoriiy, Lhwew is no maecit.
Lo plaintiff's arqumenf that the Rights are not authorized
urcimr ths LDGCL because they are rights to acguire debt in-

struments or notes.

Plaintiff does not dispute, as it cannot, that after
Unocal and Lowenschuss thers is no longer any room %6 question
2 corporation'c powar under DCCL § 160(a) to exchangs dabt
securitics for chares of'its comumon astoclk. Yot plaintilf
contends that 2 corporation may not =alks the losagy step ol
providing for the possibility of a futurae exchange of dabt

for ctock. Plaintiff'a arqument i3 nonsensical. The powne
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of tha corporation to obligate itself under specifiad condi-
tions £o a future exchange of debf securities far shares of
1ts common stock may be found in various provisionas of tha

DCCL including:

== DCCL § 122(13), which Rutharizms the corparatisn
not only ta "issue notes,” aa.plaintitf concedes
(POB 47), but also to "[m]ake contracts," "incur

liabilitiea" and t& "tasue . . , obligations";

we DGCL 8 160{(a), which broadl? authorizes the cor-
poration to "purchase or redeem its zhares," and to
contract o repurchase its shares under spacifiaed

-conditions, as made clear in Unocal and Lawanschuss;

«« DGCT 8% 170 and 173 which authorize the payment

of dividends in "property":

-« DGCL § 131(a), which was racognizad in Unocal as

an independent scurce of Board power for actions
taken in response to takeover activity parcaived to

be harmful to the company and ita wlockholders.

Plaintiff's quick Lour of vericus sections ot the
DGCL. (PBII 25-26) :=hows at muut Lhal righls to acquire notes
are not cpecifically mentioned in Lhe statute. LExactly the

same arqument was made conawmrning the selective self-tender
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offer in Unacal, and clearly cejected by the Delaware Supr:imc
Court, which étated:' "Maraly bacauza tha Ganaral Corporation
Law 18 ailant as £o a specific matter doss not mean that it
is prohibited.“‘ Ynocal, 493 A.2d at 957. Righta to acquive
notes are clearly nﬁthoriznd under the ganaral powars of ror-
pofatians to purchage and deal in their own shares, create

and issue notes, make contracts and incur obligations.

255£3gip.a!tarfna argument (PBIIl 25-26) th#t DGCL § 157 "autho-
rizeas rights to purchass stock, not rights to purchase notés."
Application of this doctrine of "literazliszm" and "plain mean-
ing"* to DGl § 157 yields only the unsurprising result that
rights ¢o acquire notes arae not authorizad by § 157. Since

§ 157 1t36elf raflers only Lo rights or optinns %o purchace
:utnnk, § 157 itself authorizas snly rights or optisna to
purchans stock, That concliusien iz of no help to plaintirs

whataosvar,

_ Any argument from the inclusion within the DGCL of
a spacific sectioﬁ authorizing stock optioqs to a legislative
intent to prohibit any othar typea of ophiuvnw nol lavolving

the purchase of new atock iu cluwrly fallucions. ‘the DGOL =

i “"Ges ZA Sutherland, Statutory Canwtruclion 5§ 47.23-47.525
(1984). °

-145-




grant of authority to issue stock options in § 157 cannot 2¢
taken to limit a‘corporatianf: ability to issue ather kinds

of options undar othar grants of aufhority in the DGCL. MNething
in the axprassie unius doctrine dictatesa that apacific mantinsn
of one thing in one section &f a atatute shauld he takan tno
exclude another thing from coverage undar ancther part of the

statuts.

Plaintiff's arqument alse ignores that § 157 is ona
of the many proviaiens af tha NGCL designed to deal specifi-
cally with apacial prohlama that arise from the issuance of
stock. ?h. lagisliature manifestly did not intend § 157 to
codify all the kindws of option contracts inte which 2 Delaware
corperation can enter. The predecesser of § 157 was pasasead
in 1927 to make clear that Delaware sorpuralions could inmue
rights and ophions on their oﬁn stock, then a relatively nev
pruclick untestad in the courts, 3ee Avsht, A Histoxy of
Dalawure Corpovation Law, 1 Del, J, Corp. Law 1, 11 (1978);
3arlae, Lgﬁggtora and the Revised Delaware Corperation Act, 29

Colum. L. Rev. 563, 570 and n.8 {1929). Indeed, that zection
was one of a number added to the Delawarec Cenéral Corporation
Law in 1927 and 1929, largely at the baehaat of Lhe inveximent
community, to make clear that then currwnt mwlhods of fipanc-
ing wers allowed. Id. at 563-84. Subsuguant x.awndmmnls Saye

meo.ely clarified the oxtant and limits of the powsc to [ssue
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stock rights and opticna, espacially o employees. Sem

The Dﬁlawqrg_qgngrﬁl Corporatinn Law 127-%4 (1972),+

In light af this history, the argument that because
§ 157 deals only with riqghts and options to acquire capital
stock (i.e., only with its intecnded subjact) an intant to
exclude other types of rights and options from thn'a:npn af
the DCCL'3 othar authorization praviainns should be implied, -
is especially specious. In Alcott v. Hyman, Del. Ch., 184
A.2d 90 (1962), aff'd, Del. Supr., 208 A.2d 501 (1965), the
defendant corporation (Asmaciatad) mald virtually all of
its asseat3a to anaothar corparation (United) in exchange for
sharas of Asscclatad =lock., Plaintiff claimed that, under
tha expressio unius doctrine, former DGCL § 271's authoriza-
'tion of the sale of substantially all assats in return for
the "steek . . . of, anf othur corparation oc corperatiocns”
had to b read to preclude a corporation’s sale of assets
in exchangw fur its own stock. Since the legislative kistery
revaaled that the Censral Assembly had intended to clarify,
and not rastrict, corporats power, the Court declined to

apply the doctrine. Id. at 94,

# "Hechion 197 was intendsd te protect the dirwclues' husis-
nass judgment in consideration inuring to tha wurporaticn in
axchangm Sor sreating and iscuing steck options.” Mishwluco
v. Duncan, Del, Supz., 407 A.2d 211, 22¢ (1%79).
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Aceaptance of plaintiff's expressio unius argus
ment would entail the obviously abaurd rasult that options o
buy or sall assatis, or the many other commenplace forms of
option contracts that arc not mentionad in NGCL § 157, would
be unauthorizaed under tha NGOL., Plaintiff's argument has

nothing to sommend {%.

Tndesd, because the Rights are authorizaed under
DGCL §§ l4l{a), 160(a), 122(13), 170 and 173, plaintiff's
arqumenta ﬁqainat tha Righta are further deficient under the
dectrine of independent legal significance. Under thia fun-
damantal doctrine of Delaware corporata law, tha granta aof
authority in the DCCL arc to be intarpretad indapancdantly
of each other, and 4 grant of or limitution on autherity under
one section of the DGCT ia nol toc be taken as limiting whasz
can be done under another section of the atatutu to achiwve
the =same result. Delaware courta liwve rupuatndly inveked
this doctiine in rodecting whalluuyus Lo sabiaon validly taksn
pursuant to one section of the DCCL on the ground that il
"really” or "de facto" was talten, ov accomplished a cuwull,
that could have been achievad, under another section, with
which there was no compliancms. Sue, ».g., Hothsehild Inter-
national €orp. v. Ligumbl tiroup [ns,, Del, Supr., 474 A.2d
133, 136 (19843); Qrzwck v. Fngleharct, Dél. 5upr;, 13y A.2d
375, 377 (1963); Morwn v. Huuqghé;@_;g;g;agglgg&ghmlggi, wel.

Ch., 490 A.2d 1059, 1077 (1985).
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Here Pantry Fride's shargma amount to nothing more
than tha theary that by issuing the Rights Revlon has "dc
factn" added a redemption right to its commen atock in viala-
tion of § 151(b)'a prohibition of "redeemable" common stock
and § 151l(a)'s requiremcnt that "rights of the atock" AppRAT
in the charter. Since the Righta are s aesparata, validly
issued security, the doctrina of {ndapmndant legal signifi-
cance concluaively refutas this "de facto right of the

stock"/"de facto redeemable stock” theory.

This Court's dactaten in Edelman v. Phillips Petro-
leum Cot, Del. Ch., C.A, No, 8003, Walsh, V.C., (June 28,
1985), is alsc instructive in this regard. The plaintiff
_thnre made thu nmwrly identical argqument that the recapi<al-
ization thers at issue constituted a statutorily forbiddaen
"rademption of common stock." S1ip ap. bk 19. This Court
rejected that conbmntion, Einding'ghat "the Phillipe' exchany:
1s in technical complaince with Delaware statutory law" and
concluding that "(ulndar thw doutrine of indepsndent lLegal
significance this approach appﬂara.aushsjnnblaf" Id., rciting

Orzeck v. Englehard, supra.

The same result should follow here. Ravien's
authority to distribute the Mote Purchaze Righta iw clawe
urinr axuvecval provisionz of.the DCCL. The fact that "thw

nachanga nndse the [Nota Purchass Rights] plan will result
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in each [Rightaholdar] receiving a [debt] ine<rumens upen the
surrender of a pure 2quity instrument" (ges Edelman, slip op.

at 19), does neot preclude tha application af the dectrine of

independent legal significance to validate thc Rights.

Morsaover, plaintiff's ralianca on Gnqkiil v, Gladys
Balle Oil Co., Nel. Ch., 146 A. 337 (1929), is misplaced. In
Caskill tha atackholders attempted to add certain ligquidaticn
prefsrences to one class of stock by unanimous stockholder

amendmcnt of the by-lawa. The Court ruled that the purpertad

_prafarancas ware void because the DGCL required that they

appaar in the charter. Id. at 34]. It iz sigmificant to
note that the corperatisn in Casledill did not gven claim to
have a statutory basis for conferring liquidation vights by
by-law, Gaskill, then, stands oenly for the proposition Ehat,
liquidation rights uf capilal siock must appear in the cor-
porsie chuarter and may not be alterad by by-law. Caglill

dmay not Asld that a corporation may not use any of ita

Othut wlalutiiry powsrn Lo iwsus securities sxchangesabls, with

sharea of capitul xinak, for the company's notes, fGaskill

" hazs no relevance hers.

V.  PLAINTIFZ'S ATTACK ON THE EXCHANGE
OFFER COVENANTS 13 WITHGUT MRRIT,

PLILACLLL' s aryumwnt Gunuwening Lhw coyvenssis in

the notes and praefarred stock of the Augunt Revlion exchangs
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offar ia aof a pimaem with Flaintiff'e arquments concorning

the Rights, It is behind the times.

Plaintiff begina its argument with the asser<ion
that the covenants were intended by the Ravlaen diraatorsa

[t]e ensurs abanlutely their continuing

contral af Ravion's destiny.

==« PRILI 27.
Plaintiff goes on to urge that the coéennnts

will have tha affect of drastically crippling
Ravian as a viable economic entity not only in the
avant of an unwanted takeover but alzo in the avent
the sitting board of Revloa loses it3 control avar
Raylon at any time ia the future for any reasen.

-= PBII 27.

-These assertions are inapposite in viaw of the current pos?
ture of this case. Plaintiff's attack on the covenants is

maritless xnd provides no basis for any rallafl.

E -ﬂt; fur a1l intents and purpoeces, the covenants
are not in the cusw wny mors -- Revlon hae, in sffect, waived
the covenants for sny offer sgual or superior te the $57.25
Forstmann Little offer. Thus, Pantry Pride is in noc way

divadvantaged in the marketplaca.

Bacond, in any avent, thw record seatablishes taaf

Lhie oavenants were neceszary to aszzuiu Lhw veluw af Lie
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securities in the exchange offar. Tndmed, yhen it was be-
lieved in the markat that tha covenants would he waived,
ak A result of a leveraged buyout transactisn, the marlkect
value of the securitiaﬁ daclined ~- reflacting the cove-

nanta' significance in terme of protecting values.

Third, plaintiff’'a attack is barrad by lachas,
The covenants were a part of Ravlen'a axchangm offar an-
nounced on Auqust 26, commenced three days later and long
ago consummatad. As such, plaintiff has known of them for
ovér 8lx weeks., During those six weaks, four offara have
been made for Raevlon ineluding thrae price increases, The
covenants ara anciant history as far a8 this matier is con-
carned.l To att bmeck and then suddenly come in%o this Court
on an amacywncy buwis seeking sxtraordinary relief on this
point is a rather severe imposition. Besides the purden
to the Court and defendants in having Lo dual with Lhe now
irrelavant iasuw, the securitisas have been trading in the
market. Bacause of plalntiff's unreusonablea dalay in sesk-

ing wnjunctive ralief, 1ts argumants ahiauld nol bhe hased.

Under the doctrine of laches, "a delay in asmerting
aileqad rights that worky a disadvantage to another after
noticw of Lhe-invasion of such riqh;s is usually grounds fov
Lhe denial nf equitabie relief if it appcars that the delay

wikd ynruesanable under the circumstances.”" Updvyite Ascociatoy
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v. Wellington Managamant Ca., Nal. Ch., C.A. No. 42983, Brown,
V.C. (Fabruary 3, 1982), =lip op. at 2, citing Boray v. H.M.
Byllanby & Cq., Del. Ch., 12 A.2d 178 (1940Q); Fadaral Unitad

Corperation v. Havender, Dal. Supr., 11 A.2d 331 (1940):
Elster v. Amarican Airlines, Ine., Del. Ch., 128 A.2d 301
(1957); Bay Newfoundland €9. v. Wilgon § Cn., Del. Ch., 4
A.2d 648 (1939). Bach of tha keay components of the doctrine
of lachc: i3 present hare. Hachaler v, Abramowitz, Del.
¢h., C.A. No. 6861, Hartnett, V.C. (August 30, 1984), slip

op. at 3.

The fact that plaintiffs here waited only six wecks
L0 3ue i3 not a har i a laches defense. Ac the Declawarc
Suprama Court huw statmd, "|tjne precize time that may clipse
betwean the uct complained of as wrongful and the bringing of
Juit . . . does not, in itself, determine tha quustion of
laches." [Eederal United Corp. v. Havandwr, supra, 1l A.2d ar
343. Rather, thae aignificancs of delay depends on i%s reason-
aplenecz and ¢ffucts under the aircumstances. Under settled

precedent, plaintiff’'s belatad clwim muni. Lherefore be denied. s

* E.g., Shanik v. White Sawing Machina Corp., Del. 35upr.,
19 A.24 831 (1941); Bay Newfcundlund Lo, v. wilson & Cso.
Del. Ch., 28 A.2d 157 (1942), aff'd, 37 A.2d 59 (1954); Union
Einancial Corporatian of America v. United Investors' Sacuri.
tias Corp., Dul. Ch., 156 A, 220 {1931); Einch v. Warrior
Camant Carp., Del. cn., 141 A. 54 (1928). Saae also MrtrnnuL1
v. Tucht, 320 ¥. Supp. 1162, 1166 (3.D.N.Y. 1870) (1..:1\ "
"elunw Jmﬂ'itles dasnial of Iplaintiffa praliminery injunca
tivn] wolion®),
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In sum, plaintiff's attack on the Covanants ia muah
ado about semething no longar involvad in tha casm. Finare
cially unwilling to compata in the mAatketplace, plaintiff

hag -~ at this latse hour «- rstreated to the courthouse.

VI. THE NOTE AND PREFERRED $TOCK
COVENANTS DO_NOT VIOLATE DGCL ¢ 141.

Plaintiff contends that since the ‘indspendent dirac-
tors are authorized to waive the covananta in the securities
issued in the Revlen exchange offar, the Board has delegated
the waiver dacision to the independent directors in violatich
of DGCL § 141(a). PBII 32-35. This contantion aimply mise

gtates the issue and i3 without maritk,

Sure;v d board of dirwclurs can appfove the 1zay-
ance of debt decurities that coalajn covenants limiting or
Pracluding altoguther major corporate actions such az payment
of dividends, incurrence of new debt, or sales of auxats. .
All such covenants are not veid Simply bBecause thay wruwlm
corpursla ahligations that Limit future boards of directorw
in the shility to effeet such transactions. Indead, pPlaine
Liff's sargument is downright disingenueusz in light of tha
subordinated note:offering proposed by Pantry Pride -- jtsels
4 Delavare corporation == lawk month, In that sffering, the

Pantry Pride notus would he subject to indentures taat, like
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Revien's 11.75% Note Indintura, wotild in a variety of sireum-
atances flatly prohibit dividends, stock repurchases or is-
currancas af new deﬁt by Pantry Pride'or its subsidiarics.
Slovin Dep. Ex. 26 at 44452. Such provisions unguastionably
limit the authority of future Pantry Pride directors. In
short, it is entirely customary and proper for tha dirsctora
to retain no authority whatsoaver to waive debt covenants,

and plaintiff can scarcaly ba haard fo contend otherwise.

* Here, the Ravian Board Approved covenants in the
11.758X Nota Tndenture that alse do not give the Board as a
whole any power to waive them. Thus, the Ravlon Beard navar
had any waiver authority Lo "delegate™ to the independent
divectera. The abilily of the indepandent directers =0 waive
the note covenenblx flows not from any authority initially |
ratained and than delegated by the Board, but from zutheriza-
tion carvad out from the protactions otherwisa afforded to

the 11.75% Noteholders under the Nota Indenturw.

Thus, plaintiff’a "delagation" wrgument. is » ead
harring, ‘The Revion Beard retained ne authority Lo weive
the covenants, and has not "declegatad" any authority al atl.
That the independent directors are authoriza& Lo waive the
covenants therefora raises no iasue at all under Section

141(a).
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VII. BLAINTISF HAS NOT SATISFTRD THE RSSENTIAL
PRRRFQUTSTTRS FOR CUE EXTRAORDINARY REILIEF
OF A PRELIMINARY INJUNCTION.

A preliminary injunction is extraordinary relief
that may not be granted unleza the plaintiff demenstratas

(i) that plaintif€ haa & probability of ultimate succesz on

‘the merits at a final hearing, (ii) that the failurae to iaaus

an injunction will rasult in immadiate and irceparable injury,
and (iii) that tha halanam of hnrdshiﬁs weighe in the plain-
tiff's faver. Van deWalla v. !Inimation, Inec., Del. Ch.,

C.A. No. 7046, Hartnett, V.C, (Teb. 14, 1983) slip op. at

1-2; Weinberger v. United Financial Corp., Dal. Ch., 405
A.2d 134, 137 (1979); Sandlar v, Schenley Industries, Del,

“Ch., 79 A.2d 608, 810 (1351); Allied Chemical & Dye Corp. v.

Sitwn!l & Tube Co., Del. Ch., 122 A. 112 (1923).

The heavy burden of establizhing thesc prevegui-
Eites rests sguarely on the plaintiff, aven in casas in which
derendant; bear the ultimate burden wt Lrial. Cunzalle v.
gDV, Inc., Del. Ch., C.A. Mo. 88397, Rrown, V.C. {Junm 21,
1979). That busdin cannol lLe wwlinfind meraly hy showing
that tihiore exists a dizputa and thal plainliff or olhers
might be injurcd; rathar, plaintiff musl clewcly mstablish

each of the raquired elements and injunctive relief "will

never bw grantsd unless earnsd." Lenahan v. National Gompuseyr
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Analysta Corp., Dal. Ch., 310 A.2d 661, €64 (1973), ges Gimbs

v. Signal Cos., Inc., Del. Ch., 316 A.2d 599, g03, aff'd,
Del. 8Supr., 316 A.2d 519 (1974).

Finally, injunctive relisf will not issuye unless
plaintiffs can establish the above prerequiszites based on
facts that are not in disputa. Greppar v. North Central
Taxas 01) Co,, Dal, Ch., 114 A.2d 231, 237 (1955). A=
this Court stated in Belle Icle Corp. v. MacBcan, Del. Ch.,
49 A.2d 5, 7 (1946): |

Many of the grounds assaerted in suppart of and
in opposition to tha lagality of the issuance of
the 75,000 ashares are premimed upon facts which are
aariously in dispute and which cannot properly be
determined at this stage of the procecding.

Cf. La Chemizg Lacoste V. Swunwmrmel Miliw, Tne., 83 F.0.0. 846,
0% (D. Dal. 1971), afL'd, 487 F.2d 312 (3rd Gir. 1973).
Here, plaintiff's contentious huve bean flally contradicted

undaer oath by dafendanis' witne=mses and affiants.

An aul. forth above, plaintiff cannot satizfy itz
burdwn of proving a probability that 1t would zuccacd on
the merila of itx claims,  Similarly, plaintif# cannet show

imuinenl irreparable harm or that the balance of hardships

tipas io its favor.
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A,  Plaintiff cannot demonstratae
imminent irreparahla injnury.

The fundamental prerequisite for the Sntry of pree
liminary injunctive relief is a demonstration of imminant
irreparable injury. Sandlar v. §ghgnloy”;ngug§5;gg, Bupra,

79 A.2d at 610; Allisd Chemical & Dye Corp. v. Steel Tube Cs.,
supra.. Thue, "fajn injunction, being tha 'atrong arm of
equity’ should navar be granted except in a clear cace of
irreparable injury, and with full conviction on the part of
the Court of ita urgent necessity."” State v. Delawarc Stats

Educational Ana'n, Del. Ch., 326 A.2d 868, 872 (1974), quot-
ing 1 High on Iniunctiong § 22 (1905).

Evan whurw wubstanrtial ARJUrY can be zhown, that

alonw will not muffice; an "injunction will never 1siue
marely hucsusm thers 15 a.tnreat of very great injuey.®
Bayard 'v. Martin, Del. Zupr., 101 A.2d 329, 334 (1953).
Rather, preliminary injunctive relief "should not be

granted unless trulv irrevarable injury would bu muffered

by the party seclking such ruliwf". Thomam (. Marshall, Ine.
v. Holiday Inmn, Inc., Dul. Ch., 174 a.2d 27, I3 (19kl)
(emphasie added). When the pleinkiff "oun poiat to no
immediate threat of irreparable and immediate injury”, the
injunction muzt be deniwd. Levin v. Metro-Goldwyn-Mayer -
~ine., Dal. Ch,, 221 A.2d 499, 505 (7786).
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1. The asset option.

Pantry Pride i3 witheut atanding, as a bidder, to
claim injury from tha sasaf "lackeup" optinsn. The aption
do@z not prevent Pantry Pride from consummating its tender
offer and acquiring Revlon's stock. Pantry Pride =imp1f has
no "right" to the asscts of Ravlon as thay existad at the
time tha tander offer was commenced. GM Sub Corp. v. Liggot+
Group, Inc., Del. Ch., €.A. No. 6155 (April 28, 1980).

Plaintiff's complaint about the exercias prica of
the optien, clearly establizhes no irreparabla injury. Any
loss Pantry Pride might suffer by reason of the alleged dis-
parity of the pr;ce is-zully compensable by an award of money
damages. Nor can Plaintiff aestablish irtaparalila {njury by
&ssertinq in 1ts briel that tha oplion iw chilling "any bid-
ding” (PBI 75). Pantry Pridu i(tum!f haw not sxpressed any
intention to teop tha Forstmann LilLlle agreemant, and there-
fore cannot be heard to complain of the speculative possibil-
ity that soma bettar transaction is now being "chilled.”

Such spwculstion im not irreparable injury. §§S EMC_Corp. v.
R.P. Schurur Corp.. 545 I'. Supp. 318, 322-23 (D. Del. 19882):

Inlervenors [i.e,, stockholders of the company]

allege that they will be harmed in the lony run

bacnuse the supermajority proviszions will act to
depress the markst value of their stock and will
also discourage other potantial tander offeroru

from sesaking to acguire Scharar by offering pre-
< miume to the stockholduru. Tha quick answer to
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this contention is a= explained above, viz., if
the intervenors are correct, a final marita
daetarmination wotld sradicate this aspect of
their alleged irreparable injury. The inter-
venors attempted to counter that answer by
agserting at oral argument that thay would
suffer irreparable injury becauae soma patantial
offerors might be deterrad during the months
intervening befora a final marita datarmination.
However, thare i3 no racord suppart for the
proposition that such ¢ffers might be forth-
coming during that time but for the adoption of

- tha supermajority provisions. Vague, speculative
conjecture as to the existenca and terms to be _
offered bg an unknown, potartial tandar nffnror :
pending a final marita determination does not :
conatituta 1mmndvu+a ereparabl- harm sufficient
;Enggpnrr ‘the grant of a preliminary 1n1unctzon

in this case.

-= Emphasis added.

2. The Rights.

Plaintiff uwrtuinly has not established the
'cluur yune, fres from doubt" that it acinowledgas Lt must
wnlabl ish hafare the Court may entertain its raguast for
the mundatory relief of dirscting the Ravioen Board to ra-

deam tha Rights entirely (PRI 71).

~ Nor has plaintiff established any ircwpurable
injury flewing from tha Rights. The Righks do not impede
Pantry Pride's bidding for Revlen ainme they will he re-
deemed in favor of any cash ollar al wel hwlisc than the
Farsemann $57.25 transaction. Pantry Pride cannet claim
any "right" to buy Ravlon for lass. The only "harm" it is

suffaring is nal heing able te pay lees than $57.25, and
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what is "harm" to it is quita obviously a benefit to the
stockholders, In any e=vent, the sconomic harm to Pantry
Prida_of having to raiam ita hid {n light of the Rights if
it i3 =o aucaandlin acquiring Revlion is net the type of
immeadiata, =msvere, irreparable injury warranting the cxtra-
ordinary rellef 6f a preliminary injunction. Indeed, it is

a "harm” that is manifestly radreasabla with money.

3. The note and prefarred stock covenants.

The same analysis ia equally applicable to the
claims reqarding the nota and prafarrad atnck covenants,
Revlen's Bcard has announced that it will waive the cove-
nants in favor of any other bids on an equal footing with
the Forstmann Litt;e propg:al. Accordingly, Pantrf Prida
can complain at moest only of woanomic injury that will not

gupport the isavance uf « prsliminary injunection.#

* In this connection, plaintiff cites San ¥Francisco Real
Estate Investors v. Real Eutute Invastmant Trust of Amer:ca
701 F.2d 1000 (ist Cir. 1383) ("SFREI"), and Kennecott Coggm
v. Smith, 637 F.2d 181 (3d Cir. 1980) Thesa cases ars
1napposita SERZT involved a tender offeror's attack on its
targat's racantly adopted bylaw which absolutely barred ac-
¢umulation by wny one perscn of more than $.8% of the target's
gharws. Tf such an accumulation sccuryed the shares would
losuw bobth voting rights and dividends and would become imiwdi-
ataly aubjwat to redemption at the board's demand. The bylaw
claarly Lluckmd wny tender atfer. In this context, the Court
of Appuals found irreparable injury.

Plaintiff cites Kennecott for %the proposition that delay
in consummating a tender offer constitutas irreparable harm,
Plaintiff's argument faila for two reasons. Firsat, Pantry

{footnote contined)
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In essence, plaintiff seeks from thig Court an
advisory opinion so that it may procead with 3omawhat
reducad risk, and make tactical decisions about how to
proceed in its Quest to acquire Revlion for less. It is not
entitled to any such relief. See EMC Corp. v. R.P. Scharar
Corp., 545 F. Supp. 318, 323 (D. Dal. 1982). wWhen a mavant
"can point to no immadiate threat of irrsparable and immedi-
ate injury®, the court ﬁust deny the issuance of a prelimi-
nary injunction. Lavin v. Matro=Goldwyn=Maysr, Inc., 221

A.2d at S05.

) B, The balance of hardshipe weiqhs
dacidadly in faver of defendants,

Since plaintiff has failed to demenstrate aither

irreparable injury or a reussonuble likelihood of sucsess on

(fuotnate thfiﬁuedj

Pride cannot mxplain hew tne Rights and covenant:s prevent
cohmummation of its offear., Pantry Pride could rasse its of-
fer to $57.25 and buy sharas without triggering aither tie
Rights or the preferred stock covenants, and if Pantry Pride
obtains the opinion of Lazard Freres or twe other investment
banking firms that its proposed transaction will not damage
the value of Revlon's Notes, the notaes covenants will ba
waived as well. Secoend, Kennecott did not hold that dalay in
itself constitutes irreparable harn. Fannecotl involved x
challenge o a Mew Jersay stazute which el rymi consummution
of a tonder offer beyond tha <ima limits sel by thea Williams
Act. In light of the dental of a claar Tuynl righl, and Lha
Williams Act'z purpoce of maintaining a Lalanue Lwiwsun
management of a tarqet and an offaeror, tha courl found dmlay
beyond that mandated by faderal law constituted leruparnble
harm. This holding has no application hers.
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the meritz, the balance of hardshipas requiras that plain=
tiff's applicaticen for preliminary injunctive relief be
denied. Allied Chamical & Dya Carp. v, Stmel & Tuba Co. of

America, supra, 122 A. at 158.

Any injuncéion would gravely injure Revlen's stock-
holders. They would of course ba deprived of the banaefits of
Far:tm#nn Littla's 857.25 offer and the benuficial exchangs
offsr to the stockholders/noteholders. Moreover, in liqﬁt of
thae numercus cenditiona and uncartaintiaa attending Pantry
Prida's offar, tha atackhaldars might lose aven that offar
(particulariy q;vnn that Pantry Prida ix freae toc alter its
bia or tarminata it altogelthar, under the conditionm in it=s
offor. at any time*). This harm certainly outweighs any

minimal spaculative injury to Pantry Pride’s interusta.

In nddilLinn, this Court has csnsistently recognized
that enjuining w» puriy from axercising a legal right is a =ig-

nificant factor in balancing tha ralativa harm to litigants:

Nor can it sver be said that no harm is done

. 1f a pmrmon be rastrained from exercising a
right vouchsafed to him by the law, even though
the exercise sof the right may be held in abey-
ance £or a while without entailing pacuniary
loss. The meare inhibition againat the enjoy-
ment of a lawful right, though unattcended by

" See Gilbert v. El Paso Co., Del. Ch., C.A. Nos. 7075 and
7079, wWalsh, V.C. (Nev. 27, 1984). : .
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athar cirpumstances. is I conceive in itself
a harm to the individual pestrained.

= Alljed Chamical,
id. st 158,

This principle ia particularly significant yhere, as here, an
infunction would depriva tha Ravion stockholders of the right
timaely to receive a margsr proposal that the Reﬁlon Beard

believas t£o be superior and in the best interests of thc Come

pany and its stockholders.

Ax the Court stated in Van deWallc v. Unimation,

Ine., NDal. Ch., C.A. No. 7046, Hartnett, V.C. (Feb. 14, 1983)

slip op. at 4:

‘] must balance the egquities betwean the com=
peting intereatz. If I grant plaintiff's
prayer for injunctive relimf and enjoin the
voting al. Lomorrow's meeting, I will, in
nffnct, deny to the minerity stoclkholdars an
opportunity, if they co desira, to lmmedialwely
receive 521 for their shares. It i3 not un-
likely that many will decide to do so. Cune
sidering all the facts and circumstarcus
pressnt hare, to deny this opportunity to the
minoprity would be a dissarvice ¢¢ them.

| Not only would the sweeping injunctive raliaf aought
by plaintirriresult in the harms outlinad anbove as well as
confusion and anxiety to the stockholders of Revion, factors
neted by the courts in Dunn v. ggqéa Ruenrds, (e, 130
F. 5upp. 1 (S.D.N.Y. 1954) wril Lwvin v. Metro-goluwyn-Mayaer,
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Ine,, supra, 221 A.2d at 505; hut far worse, Rﬁvlon stocks
holders who are not fully informed about thi$ iitiqation might
wall draw the erronsous ihfaruncu that a preliminary injunce
tion reprssants a favorable adiudication of plaintiff’'s claims.
Thuz, in Sherman v. Peosncr, 266 F. Supp. 871, 874 (S.D.N.Y.

1966), the Court statad:

[T£] the preliminary i{njunction werm granted at
this time irreparable injury would acsrue to the
defendants., Beyond a peradventure, the issuance »f
the injunction would come to the attention of the
stockholders of the two corporations invalved. And
no mattar haw clearly it was indicatad otherwinse,
tha isasuance of the injunction undoubtedly would bhe
viawad by mome as a favorable adjudication of the
claima of the plaintiff, This would be tantamount
to a detarminacion of wrengdeing on the part of
the OWG management. Just how this result could be
remedied in the event it was found at a full hear-
ing that the claims of the plaintiff were unfounded
is not readily perceptable to this court.

Sea alzo Elgin National Tndusiries, Ine. v. Chemetrna Corp..
299 F. Supp. 367, 374 (D. Del. 1969); Kauder v. United Boavd
& Carton GCorp., 199 F. Supp. 420, 424 (S.D.N.¥, 1961),

Plaintiff hes utterly failed to show any entitle-

ment to extrordinary injunctive relief.
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CONCLUSICN

Plaintiff's motion for a preliminary injunction

gshould be denied in all respacts.
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