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. NATURE OF PROCEEDINGS AND ORDER TGO BE REVIEWED

This expedited interlocutory appeal arises from the
decision of the Court of Chancery of October 23, 1985, issued
in the context of an extended contest for contzol of defendant
revlon, Inc. ("Revlon”). The aspirants for control are Pancry
pride, Inc. ("Pantry Pride”), an affiliate of plaintif¢
MacAndrews & Forbes Holdings, Inc., and defendants Fors:-mann
Little & Co. and its affiliated limited partnerships ("FLC").

In relevant part, the opinion below granted
preliminary injunctive relief against the enforcement of
certain provisions contained in a merger agreement between
Revlon and FLC. These provisions induced FLC to commit ta khe
highest price offered to Revlon stockholders, as of that date.
SpecificalLy, the court below enjoined, among other things, an
asser option obtained by FLC for certain healthlcare divisions
¢t Revlon as part of the Revlqn-FLC merger agreement executed
cen Octecber 12, 1985, and the payment to FLC of a $25 million
cancellation fee for which FLC contracted in the event that the
merger was nokt consummated. The opinion contains no Eindinq,

explicit or implicit, that FLC engaged in any wrongdoing.




' : SUMMARY OF ARGUMENT

The Court of Chéncery's decisicn reaches ssveral
ynprecedented -- indeed startling -- results.

l. it deprives FLC -- a third party haviag no
celationship to Revlonm, its management, or its directars other
phan having negotiated an arm's-length merger transaction witch
revlon and against which no finding of wrongdoing whatever has
peen made -- of its contractual rights and benefits after it
nas pecformed its side of the bargain by producing hundreds of
millicns of dollars for Revlon shareholders.

2. It enjoins the payment of the cancellation fee to
Forstmann Little without even purporting to make the basic
findings necessary for such relief. There is not a single word
dealing with "likelihood of success” or “inadeguate remedy ac
law.” Indeed, since the court stated that it believed a
cancellation fee to be "not unusual in a transaction of this
magnitude," and since oaly a fixed money amount is in§oLved. it
is obvious that- these basic prerequisites for injunctive relief
are patently Lacking.

3. It invalidates 3 type of bargaining process --
the grant of an asset option following a bidding process which
achieved a substantially higher price for shareholders -- which

the undisputed and overwhelming independent expert testimony

demonstrated is of critical importance in today's takeover




enqironment.' Such opricns are reccgnized to be a praper
indﬁcement ko "white_knights" to join in takeover contests.
rney provide millions of premium dollars to shareholders, which
is precisely what happened in the case at bar.

4. It impermissibly substitutes the judgment of the
court for the business judgment of the board of directors as to
how to achieve the best price for sharsholders in a takeover
context.

Although it is difficulk to understand the
unprecedented results reached by the court beldw, it may be
pecause the court sericusly misapgréhended the factual record
which was hastily put before it. Indeed we can only believe,
as the factual statement in the opinion suggests, that the
court was influenced Ey events which took place long before FLC
came on the scene -- such as poison pills, self-tenders,
restrictive note covenants and golden parachutes -- which are
sometimes considered =0 promote management entrenchment.* Vet
these events have nothing to do with the transaction here under

teview. There is no entrenchment whatsoever: management 1s

e ———

The court may also have been influenced by actions which
took place after the Revlon board approved the transactions
aT issue here and indeed after the argument below, such as
Pantry Pride's new offer of $58 per share. The law,
however, is clear that the board is entitled to make 1its
decision based on all the facts known to it at the time rhe
decision was made.




rgcelving no equity participation in the transaction, nor arce
thefe dny promises of continued. employment. Whar we have,
instead., is an arm’'s-length, fully negotiated, third pacty
rransaction providing substantial benefits to shareholders --
the type of transaction which has never bean enjoined by =the
courts. We respectfully submit that rthe Chancery Court
commit&ed clear error in issuing the preliminary injunction

here On appeal.

STATEMENT OF FACTS

We will not burden this Court by referring to- all of
the relevant facts in thislrecital; But the facts as they
relate to FLC are of critical importance because FLC is the
only party harmed by the Chancery Court's injunction although
no findings of wrongdaoing were or could have been made agains:
it. Notwithstanding the conspicucus absence of any such
findings, FLC has been deprived of its contractual rights afrer
it has peen used to provide hundreds of millions of dollarzs =o

Revlon's shareholders.

The Level Playing Field
The lower court's oapinian appéars to be rooted in the
i“explicable presumption that FLC and Revlon acted in some

“ollusive fashion to tip the scales in FLC's faver. In fact,

Svery Step of the bidding process to date has resulted from




'‘grotractad arm’'s-leagth neqqtiations,‘includinq negotiarions .
involving Pantry Pride. 1In coanection with the original macger .
agreement entered into by FLC and Revlon on Octoher 3 {the

»Qriginal Merger Agreement*) (A 402)*, Revlon refused to accede

to the majority of requests made by FLC so that Revlon could

promote additional bidding and keep the playing field level for

all possible bidders, including Pantry Pfide. Inﬁeed, both

pefore and after entecing into the Original Merger Agreement,

Revlon publicly invited offers to purchase the Company. See

. Minutes of October 1 at 6 (A 841l); Loomis Affidavit W7 (A 944);

Minutes of October 3 at 32-33 (A 876-877); Minures of

October 12 at 28 (A 907). Revlon acted in an even-handed

fashion as demonstrated by the folloewing facts:

(i) In conpnection with the Original
Merger Agreement, Revion refused to
grant FLC an opticn te purchase’
Revlon assets a&s requested by FLC,
Because i believed additional
substantial bidding might be
forthcoming. Minutes of Octcber 3 at
3 (A B847); Loomis Affidavit 95
(A 943); Forstmann Affidavit %12
(A 1011-12).

(ii) Similarly, Revlon refused to agree to
a conventional "no-shop" clause which .
would have prohibited Revlon from i
soliciting or encouraging cther bids.
Indeed, Revlon insisted upon a
provision unique in FLC's experience

which expressly permitted Revlion to

————

Hereinafter, references to the Joint Appendix submitted by
the defendants will be referred to as “A --.°




' canrinue. to shop the company,
Original Mecger Agreement at 38
(A 439); Minutes of October 3 at l4
(A 858). .

(iii) Because FLC had not formulated its
final plans with resgect to the
holders of Revlon's Ll1.75%
Subordinated Notes (the "Notes") as
it had advised Revlon's investment
hankers, it intended to do, Revlon
did not waive or agree to waive the
Note covenants on October 3, contrary
to the Chancery Court's opinion.
Minutes of October 3 at 17 (A 861);
Original Mecger Agreement at 357-358
(A 439); Loomis Affidavit 97 (A 3%44).

(iv) When on October 12 Revlon did waive
the Note covenants, it did so in
favor of any and all bidders,
(including specifically Pantry
Pride), who would grovide equal
rreatment to noteholders. Minutes ot
October 12 at 15-16 (A 894-33).

(v) Revlon redeemed the "polson piil”
rights previously issued for the FLC
transactions and for any other
transaction providing at least $37.25
per share to Revlon sharehclders,
including any such transactions with
Pantry Pride Minutes of Qcteober 12 at
14-15 (A 893-94).

{(vi) Revlon's agreement to sell its
Cosmetics Division to a group ied by
adler & Shaykin for $900 million (as
to which negotiations commenced
hefore FLC was first approached) is
not  conditioned upon FLC's merger but
will inure o the benefit of any
acquiror, including Pantry Pride.
Minutes of October 3 at 3, 20 (A 847,
8&84) .

Revlan's Octopber 3 annocuncement of the Original Merger

AqrEement, with the conspicuous absence of any asset opticn ot




no-3hop clause, constituted 3 cleacr signal ko the marker thae
gevlon was still Edr sale -- zuch against FLC's wishes* -- to 3
nigher bidder. In fact, as of October 3, there was still a
rhird garty other than Pantry Pride from whom Revlon hoped to
receive a bid, and Revlon and Lazard Freres & Co. (“Lazard"),
gevlon’'s investment banker, did in fact continue to shop the
company. Loomis Affidavit 47 (A 944); Minutes of QOctober 3 at
32-33 (A 876-77); Minutes of October 12 at 38 (A 9Q07). In
Lrazard's view, the O?iginal Merger Agreement constituted an
option to *put™ Revion to FLC at a price of $56 per share_in

- the event that'Lazard and Revion were not able-to produce a
better offer for Revlon's shareholders. Id.

Moreﬁve:, Pantry Pride's c¢laims that it was never
permitted to negotiate with Revlon (which the Chancery Court
appears to nave found persuasive) is belied by the evidence
supplied by Pantry Pride itself. The affidavits of Pantry
Pride's Reonald Perelman (A ll48)_and attorney Donald Drapkin
(A 1132-34), and the minutes of Revlon's October !2 board
meeting (A 886, 908-09, 917), reflect that negotiations with

Pantry Pride did in fact take place after the Original Merger

e ———

b 3

See Forstmann Affidavit %12 (A 10ll); Minutes cf October 3
at 14 (A 858); Minutes of October 12 at I3 (A 892).




.agreement was anncunced.*

The fact tha: these discussions did not result in
pantzy Pride’'s eme:genée das the highest bidder as of the
occober 12 board meeting is in no way attributable to any
conduct by FLC or Revlon but to the fact that Pantry Pride
glatly declined to produce a definitive, materially incregsed
offer. Instead, Pantry Pride was willing only to follow FLC's
pids and then outhid FLC by a paltry amount. This tactic was
rejected by Revlon and Lazard in favor of FLC's matecially
enhanced offer of October 12. Minutes of October 12 at 7-8,
24, 26 (A 886, 903, 905); Glucksman Deposition at 174 (A 15.0};
Rifkind Afdidavit %Y¢8-S1 (A 776-78); Rohatyn Affidavit ¥L7
(A 938—39)-‘

In short, Pantry Pride was deterred not by any ¢i the
purpocrted "obstacles" cited by the lower court But Dy iks

reluctance to present Revlon its best bid.

The Cancellaktion Fes

On September 20, Lazard requested that FLC consider
evaluating Revlon as a possible candidate for a leveraged

buyout. FLC advised Lazard that it would not meet with either

* During these discussions, Pantry Pride propcsed that iks
bid of $56.25 he accepted and that it would take FLC cut of
the bidding by Pantry Pride (as the winning hidder) selling
to FLC the assets which later became subject to the opticn

for $5%7 millian.

f




cazacd o Revlon unless iz was cleacly understood rhat FLC
wo;ld receive, in the event that FLC's bid was agreed to by
gevlan but could aot be completed through‘no fault of FLC’s,
fees sufficient to make it worthwhile to engage in the process
of analyzing the company, structuring a transaction, ahd
committing FLC's resources and reputation. Forstmann Affidavit

¢9 (A 1009)}. The record is clear that FLC would not have

entered intc the bidding contest -- indeed, would not ‘even have
cansidered an acquisition of Revlon -- unless Revlan was
i ——— .

prepared to compensate FLC for the commitment. of $44S million
of its capital and its time, expertise and lost apportunity
costs. Forstmann Affidavit ¥96-7, § (A 1007-08, 1009): Loomis
AffidaviE 4 (A 942).“It is highly significant that Pantry
Pride's willingness to go forward with its $56.25 bid is ot
conditioned upon the termination of FLC's cancellation fze.
Perelman Affidavit 49 (A 1147). Pantry Sride Supclement at
10-13 (A 227-30). The provision for such a fee, thus, in no

wiy deterred Pantry Pride from continuing to gursue Revion.

The Asser Oction

Following Pantry Pride's Octaber 7 amended offer, FLC

735 asked by Lazard -0 make a further offer. This FLC was




extremely reluctaat to de* in lighc of the economic risks
perceived and in Llight of stakements made to FLC by Pan:ry
pride that it was prepared to counter whatever oEEef FLC made
ny & mere $0.25. Loomis Affidavit ¥9 (A 946); Minutes of
october 12 at 7, 8, 38 (A 886-917). Accordingly, FLC advised
pevlon and Lazard that it would be willing to ingcrease its
merger price only if it received an opticn on Revlion's Vision
care and Health Labs divisions in ofde: to avoid being used as
a stalking horse by Pantry Pride with'its "nickel and dime”
threat.** As one of Revlon's outside directors (who heads his
own financial firm) testified, ". . . I am in this same

pusiness . . . [and] [ know the cne thing you cannot do is be

shopped to death." Glucksman Depositicn at 154 (A 1458Q).

* The impression conveyed by the Chancery Courz -- that FLC,
on its own initiative, enthusiastically offered ko increase
its price -- is incorrect. The decision to make 3 further

cffer was a difficult one made with a good deal of
reluctance. Forstmann Affidavit Y16 (A 10L4).

** Mr, Forstmann has testified that the option agreement was
“absolutely critigal"” to FLC's willingness to offer the
price of 357.2%5. Forstmann Affidavit 92 (A 1Q03). This
fact was recognized by Revlon's directors. Rifkind
stated: “Mr. Forstmann stated his 'bottom line' very
Clearly. He had to have a lock-up option on Revlon's
Vision-Care and National Health Laboratories Divisions in
order to avoid being used as a stalking horse by Mr.
Perelman . . . . Otherwise, FLC would withdraw its offer
and leave Pantry Pride as the sole hidder -- with the
inevitable consequences." Rifkind aAffidavit 149 (A 777).
See also, Glucksman Deposition at 154 (A 1490Q); Forstmann
Affidavit Y15 (A 1014); Minutes of October 12 at 7, 32,
37-38 (A 886, 911, 916-17).

10
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The purchase Price f3r the 29tion was heavily
negotiated by Revign ang Lazard with FrLC, The $525 million
price ultimately agreed to fepresents the Net consideratigg
which Revlon would recejve 1f the option were exercised, since
the sale may he accomplished as 3 Eransaccion which are
intended to be virtually rax free., FLC reluctant]y dgreed ko
two limitations gan the optian insisted uponlby Revlon: (i) the
cption would not be exercisable uniess another PeISOn acguired
at least 40% of Revlon's shares; and (ii) even after a person

acquired 40% of Revlion's shares, the option may not he

tax-free basis, Loomis Affidavit 411 (a 347-48) ; Forstm&nn
AEEidavit Y18 (A 1015-15),

The asset Option was required by FLC if it was to
increase a nig which it thought already tepresented fy11
value. Minures Of October 12 gzt 8, 37, 33 (a 887, 91s, 318);
Forstmann Affidavir iz, 17 (a 10L1-12, 1014-15). 1t is a

Simple face, confirmed by rhe dffidavits from five major

Forstmann Affidavit qy2z, 12, 18 (A loos, 1011-12,
1015-154) . {The negotiations starreg at $400 millign and
ended with an dgreement at $525 million.) Id. .

11




thét third pacrties such as FLC'ace unwiiling to get involved in
3 bidding situation where the ta:éec company is already the
subject of an unsolicited offer -- and to uAdertake rhe vas=n
commitments of funds, resources and time while assumiag the
cisks and the lost opgortunity costs -- without some form af
inducement such as an asset option. Affidavits of ‘Petec D,
Goodsﬁn (Kidder Peabody & Co., Inc.) %3 (A 1041); Michsel
doffman (Smith, Barney, Harris Upham & Co., Imc.) ¥3 (& 1044);
roger Miller (Salomoﬁ Brothers Inc.) %3 (A 1047); Gecrge
weigers (Dillon, Reed & Co., Inc.) 43 (A 105S); Alex Brown &
sons I[ncorpocated ¥3 (A 1052); Lewis van Amerongen (Gibkbons
Green Van Amerongen Ltd.) %3 (A 1049).

Morecver, the $57.25 p;ice offered by FLC on
October 12 was viewed by ﬁazard as being at the highest range
6f value for Revlon, and Lazard advised Revlon that it was
uniikely that additicnal bids would be made materially in
excess of $37.25. Rohatyn affidavit Yl6 (A 936);* Rifkind
affidavit Y30 (A 777-78).. The recaord is clear tha£ FLC simply

would not have continued in che bidding process and would nokt

*  Lazard further advised Revlon that if the FLC transaction,
were consummated within 50 days, it represented a higher
cash value than Pantry Pride's offer even after discounting
for present value. Rohatyn Affidavit Y1l (A 930-31);
Minutes of October 12 at 2L (A 900). It also advised that
the Pantry Pride $56.25 price should be disccounted for
failure =o have firm financing.




pave incredsed its offerc in the absence cof an asset option.
Forstmann Affidavit Y17 (A L0l4-15); Rifkind Affidavie %43

(A 777): Loomis Affidavit Y11 (A 947-48).

The Notes

FLC's provision for Notehclders in no way regresents
consideration which otherwise would have gone to Revion's
common shareholders. ft W3s élways FLC's intention to make
gome provision for Noteholders* for reasons that related solely
ko the structure of the transaction. To finance the
'aéquisition, certain Revleon assets had to be sold. To the
extent assets are sold, the $475 million in Revlon debt'
reprasented by the Notes would be almest impossidle -to
main;ain. Thus, some alteration of the terms of the existing
Notes -- which are nﬁt callable for five years -- Qould have
been required-i:respective of the price per share offered to

Revlon's common shareholders.

1}

Prior to Octoper 3, FLC advised Lazard -hat TLC
intended to make some provision for the Noteholde:s, but chat
_its plans had not been Euily tormulated. Loomis Affidavir
Y7 (A 3944-45); Minﬁtes of October 3 at 17 (A 88l). The reccrd

is clear that both FLC an& Revlon contemplated zhat the

2e Loomis Affidavit 47 (A 944-45): Minuzes of Octaber 1 at
(A 849).

i
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Noteholders would be provided £or and kreared Separitely long
pefore there was any change in the marker value of the Revlaqg
Notes. Loomis Affidavit 45 (A 943-44); Minutes of Octoter 3 3t
17 (A 861).*

In connection with the negotiations leading up to the
Qctober 12 Amendment, FLC proposed an exchange offer, pursuant
to which each Note may pe exchanged for a new note bearing
increased interest rates (the "New Notes"). The terms of the
New Notes indirectly generated additional savings which
permitted FLC to raise its price to $57.25. The existing Notes
contain a "liquidated damage” clause requiring a $56 million
payment if the Notes are redeemed within five years (Revlon
CEfer to Purchase at 52 (A 139)) which, as noted éboye, they
must be. The terms of the New Notes permit FLC to redeem the
‘New Notes at any time without.penalty. See Revleon Qctober i3
Press Release at 2 (A S19). The 356 million saved By virtue of

the exchange offer would provide the additional $1.25 2er shars

$0 advised Revlion's management.

* It should be noted that the decline in the market price of
the Notes was nowhere near as cataclysmic a2s the Chancery
Court stated. Slip op. at 10 (A 1175). The closing price
0f the Notes on October 2 was $93.5. By QOctober '8, the
closing price had declined to $87. 8y October 11, Nowever,
the closing price hag come back to $92.5. See Trading
History of Revlon, Inc. Senior Subordinated Notes, attached

hereto as Exhibit A,

14




Thus, the Note issue is nothing more than a red
percing raised at the las: minute by Pantry Pride,* ina an
sffort to Ccreate an alleged self-interest on the gar: of the

gevlon board which did not in Efact exist.

FLC's Financing

antp———

From the outset, FLC had committed financing which
would enable it to consummate the merger: FLC commicted in
excess of $445 million of its own money and had, as it now has,
commitments from major banks for the remainder. Forstmann
affidavit Y15 (A 10.4). FLC entered into a commitment to sell

Revlion's Norcliff Thayer business to American Home Procducts for

gn additional $335 million. Id. This was all rthe money rhak

was needed without any fucther funds frcm the banks., Forstmann

Affidavit ¥22 (A 10Ll7-19). To no extent was the money which

would have been invested by Revlon's management -- who at thesir

* Significantly, Pantry Pride advised the Chancery Court at
the hearing below that it had determined to make an
exchange offer "equal to that proposed by Forstmann
Little." Peérelman Affidavit Y17 (A L152). As has occurred
again and again in this case, Pantry Pride clearly has:
availed itself of FLC's economic analysis and has
recognized -- as FLC always has recognized -- the economic
necessity of providing for Revlon's Noteholders and,
further, has adopted for itself the economic advantages af
the particular provisions proposed by FLC. See Rohatyn
Affidavit §%12(c), 17 (A 933-34, 938-39). :




lgueﬁt are no longer parzicipants in che Transackicn* --
,eguifed by FLC to finance the t:énsaction. - Forstmann
_:fidavit W22(iv) (A 1018).=+

| By contrast, as of October 12 and beyond, Pantry
..ide's "Junk bond" financing, after almost Ewo months of
..ying, was not in place. Rchatyn Affidavit Y12(b) ¢(a 933);
4inutes Of October L2 at S-§ (A 884-835); Pantcy Pride’s
october 11l letter to Loomis (A $25). Moreover, one of Revlon's
jqutside directors recalled participating in a transaction in
which the same investment banking firm representing Pantry
sride had been unable to raise the financing there at issue.
slucksman Degositicon at LAl (A 1511F). Accordingly, the

Chancery Court's finding (slip Op. at 21 (A 1186)) that the

* Historically, FLC hnas wanted management of the surviving
entity to have an 8quity participation for which they gay.
Minutes of October 3 at 26-27 (A 870-71): Minutes of
Cctober 12 at 35-36 (A 914-15); Forstmann Affidavit 20
(A LO16-17). Revlion's management would never have received
& special deal or inducement, byt merely the cpeortunity to
participate with FLC as partners. Notwithstanding the
foreqgoing, in order to remove any possible suggestion af
Self-interest in this transaction, FLC reluctantly agreed,
in connection with the revised Merger Agreement, that no
member of the board or senicr management would have the
opportunity to pacticipate in the equity of the new
Company. Id. :

** The court's finding that “{W]ith the exit of Revlon's

Management from the October 12 transaction, FLC was left

With the need to raise approximately $400 million before ir

Could consummate the transaction," is also, thus,

demonstrably in errar. Slip op. at 22 (A 1187).
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slon board w3s without basis =2 coaclude khaz FLC's financing
e

5 more firm than Pantcy Pride’'s is plainly erroneous.

a

Benefits to Revicn's Shareholders

In short, as a result of FLC}s participation tn the
biddi“g process for Revlon, Revlon's Board achieved the
following benefits for Revlon's shareholders:

(i) FLC committed in excess of $445
million of its partners’' capital to the
transaction, * and obtained the remaining
financing necessary to enable it to make a
$56 and, subsequently, a $57.25 per share
offer which put over $400 million additional
cash in the hands of Revlon's shareholders.

(ii) FLC participated in the
negotiations with the group led by Adler &
Shaykin as a result of which Adler & Shaykin
increased the price it was willing to pay
from its original proposal by approximately
$75 million, or more than $2 per Revlon
share. Forstmann Affidavit 9422 (A 1017-1%9);
Minutes of October 3 at 10 (A 8%54). That '
agreement will inure to the benefit of
Pantry Pride or any other entity which
acquires Revlon,

(11i1) FLC obtained a commitment from
American Home Products to purchase Revlon's
Norcliff Thayer business at a very favorable
price to Revlon. Forstmann Affidavit
44(iii) (A 1013).

(iv) FLC devised a tax structure for
the transaction which permits the sale of
the Cosmetics Division and perhaps other
divisions in transactions which are intended
‘to be virtually tax free, again resulting in
additional dollars to shareholders,

forstmann Affidavit 46 (A 1007-08); Minutes of October 12
3t 35 (A 914). :

L7




(v) FLC devised the strategy of
conducting an exchange offer for the Nortes
which both returns their trading valus to
Parl ar near par and provides that FLC or any
other acquiror can redeem the Notes without
the necessity of paying a §56 million
penalty, thus making more money available
for payment to Revlon's shareholders.

To deprive FLC, as the court below did, of its hard
won, arms-length negotiated contractual rights notwithstanding
those benefits to shareholders is patently unfair and, asn

demonstrated below, without precedent in law,

Argument
I.

THE CHANCERY COURT ERRED IN PRELIMINARILY ENJOINING
ENFORCEMENT QOF THE CANCSLLATION FEE AGREEMENT.

Standard and Scope of Review

The court's entry of a preliminazy injunction against
the cancellation fee without making the required finding
presents a question of law., The court must review such legal
toldings for ercors of law de novo and should reverss the rrial

court if such errors of law are found. Rohrer v. Neimann,

Del., 380 A.2d 349, 552 (1981).

* * »
Although cur main complaint is with the unprecedented
i“jUnCtion against the asset option, we start with a discussion
°f the injunction against the enforcement of the cancellarion

fee 3greement since we do not wish it to be overlaoked, or

13




treated cff-handedly. The court below granted an injunction
against the cancellation fee without even purporting to find
rnat Pantry Pride had satisfied the two necessary preregquisites
for a preliminary injunction.* In fact, Pantry Pride has not
shown, has not attempted to show, nor could it possibly show
gither a reasonable probability of success on the merits or
jrreparable injury i1f preliminary relief was not granted on
this issue. The impossibility of Pantry Pride's demonstrating
that there is no adequatelremedy at law against the present
gefendants on a $25 million claim, alleging the improper
payment of money alone, is manifest. This factor alone is
dispositive, **

The Chancery Court has not made any findings as to
likelihood of success or irreparable injury with respect to the
cancellation fee agreement, nor would any such findings have

been supportable. Significantly, the court acknowledged that

Van deWalle v. Unimation, Inc., Del. Ch., C.a, # 70458,
Hartnett, V.C., slip op. at 1-2 (Feb. 14, 1983); Weinberger
v. United Financial Corp., Del. Ch., 405 A.24 134, 137
(1979); Sandler v. Schenley Industries, Inc., Del. Ch., 79
A.2d 606, 610 (195L); Allied Chemical & Dye Corp. v. Skteel
& Tube Co., Del. Ch., 122 a. 142 (1923).

Xk

Bayard v. Martin, Del. Supr., 101 A.2d 329, 335 (1953),
cert. denied, 347 U.S. 944 (1954) (denial of preliminarcy
injunction affirmed where "there has not been even a shadow
9f a showing that [defendant] is unable to respond in
damages"); Wayne v. Cornwall Equities, Ltd., Del. Ch., C.A.

Nos. 6258, 6285, Brown, C. (O;t. 30, 1s80).

|
|
!
}
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+ such fees dre ordinary practice in Lak20ver situazions: "4
cancellaticon fee, B8r se, is not unusual in transactions of
this magaitude. " Slip cp. at 29 (A 1194)., 1n fact, we know of
no cidse, and neither the Court nor Pantry Pride Cited any, in
which such 3 fee has been set aside.

The court, in support of its rtuling, said only
that, "[slince the assat lock-up will now bhe enjoined it is
appropriate to preciude distribution of the cancellation
fee until the merits of that aspect of the dispute have
been resolved.” Id. This, with all due respect, is ;3 noa
sequitur. Even if the grant of ga preliminary injunction
against enforcement of the asset option were appropriate
(which, we submir, ir ig-not) FLC's contraccual right ro the
cancellation fee is 3 Separate issue as to which the

-appropriateness of preliminary relief must be Separately

addressed. Having failed to do SO, the court's grant gf ap

irjuncticn cannot ne permitted to stand. Injunctions are
extrao%dinary and drastic remedies and are granted only if
€3irned,

The fact that the Cancellation fee and the shares of
the subsidiaries tepresenting the optioned dssets were placed
in escrow at or about the same time, shortly following the
€Xecution of the October 12 amendment to the Original Merger
Adreement is of no legal significance. It hardly could juszify

3 tag-along injunction, if such an injunction ever could he




juétified. [n Zfact, the canceliation fes and the oprioned
skock are subject to separate escrow agr2ements and their
celease from escrow is independeantly triggersd based upon
different contingencies. More importantly, as the court
scknowledges (slip op. at 29 (A 1194)), 'the cancellation fee
was included in the Original Merger Agreement, at a time when
ghe Pevlon board refused to grant the asset option hecauss it
pelieved that there still might be additional substanptial
pidding for the company. Loomis Affidavit 47 (a 944-49);
Minutes of October 3 at 14, 29 (A 858, 873). Indeed, FLC made
it clear from the outset that if would not even consider coming
into the situation, in light of the enormous required
expenditure of time, money, and effor:, unless it was assurad
of such a fee. As. Mr. Forstmann stated:
We view cancellation fees, such as the

$25 million fee that we requested and

insisted upon from %he geginning aof our

discussions with Revlon, as analogous to the

commitment fees that are paid to lenders

irrespective of whether the funds committed

to the berrower are drawn upon. For similar

reasons, we simply do not commit our

resources and those of our partners to a

transaction without economic recompense for

having provided the shareholders with an

opportunity o receive substantially more

than the then exisrting bid for their company

while assuming the risks -and the lost

cpportunity costs. Qur arrangement with our
partners* 1s that they receive a substantial

T ———

FLC's partners include some of the largest pension funds in
the country (2.9., the pension funds of General Electric

Footnote Continued




. share of any such fees that we receiva.

Fofstmanﬁ Affidavir 47 (A 1008). The fee was not intended o

nave, nor did it hnave, the effect of deterring further bidding

py Pantry Pride.

There was no challenge made to these fundamental
facts, nOr was it denied that FLC's entry into the takecver
contest resulted in hundreds of millions of additioaal dollars
ro Revlan shareholders. If for some re=ason, inconceivable ko
us, the cancellationvfee is ultimately held to be invalid,
despite the benefits it produced for shareholders, there may be
a finite $25 million damage claim. But the injunction against
a fee which has been contracted for and earned -- unsupported
by factual findings, law ar foqic -- is, we submit, the

plainest of errors.

e —

Footnote Continued From Previous Page

Co., Standard 0il of Indiana, AT&T, Boeing, Texas
Instruments, 3M Corp. and Hughes Aircraét). Forstmann

Affidavit 44 (A 1006).




I,

THE INJUNCTION AGAINST THE ASSET OPTION
IS UNSUPPORTABLE [N FACT AND Law,

; rd and Scope of Review
standarfc

This Court's review of the asset option raises a mixed

' question of law and fact. The applicable standard of review

4as as stated by this court in Levitt v. Bouvier, Del. Supc.,
~,g7 A.2d 671, 673 (1972): "this court has the authority ko
 Leview the entire record and to make its own finding of fact in

a proper case. In exercising our power of revisw, we have the

duty to review the sufficiency of the evidence and to test the

propriety of the findings below." Further, this Court will. not

hesitate to draw its own inferences and reach its own

. conclusions where a finding of Eact by the court below is based

j:-:-cn a decduction, a process of reasoning or an inference. Nelszn

v. Murray, Del. Supr., 211 A.2d 842, 844 (1965). Finally,

where the lower court's .findings were based on documentary

evidence as oppased to live testimony, 3s was the case nere,

_this Court will not defer to the findings below. Hob Tea Reom

Y. Miller, Del. Supr., 89 A.2d 857 (1952).

® x X
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Cprisn

The Chancery Courr's Elnjznq thit the -
2080Us.

se
Foreciosed Further 3idding was Clearly grp.

=3
[

p 3

Asset optioans have never before been invalidared,
because they play a fundamencal cale in the takeqver gr ocess,
assuring that companies will net pe purchased at Dargain prices
by the initial bidder. Bye if they are ever Lo be invalidated
it certainly should not be here, where the bidding had run its
course, no significanet ddditional bids dppeared ko be
forthcoming, and the aption served nevertheless to produce
millions of dollars of additional value tg sharehelders.

By October 12, the public and private bidding for
Revlon shares appeared to be over. FLC had offered 3§34 per
share -- $14 per share more than the only actual offer that nad
beenrmade 0y Pantry Pride. Pantcy Pride, which haq been
continually implored ro Put its best offer on the table, nad
séated its intention not Lo éngaqe in meaningful bidding, bur
rather to merely top FLC's offer BY an insignificant amount .
-Minutes of October 12 at 7-8 (A 885-87). It had already
demcnstrated this "nickel and dime* strategy by increasing
FLC's.hid by 25 cents per share, with financing still nor ip
Place. Most significantly, rhe “major American corporaticn®
thought to be an the scene on Octsper 3. when the asser Qption
was refused, had determined hot £2 go forward. Minutes of
October 12 at 29 (A 908); Rohatyn Affidavit Y1ls {A 91§),

It had been almost two mohths since Pantry Pride’'s

initial aoffer for Revlon shares and during that rtime it is
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undisguted Enat althcugh orther bidde:s were 3ctively soughr,
cnly FLC had come forward with a substantial and bona fide
Commitment. Indeed, Revlon had structured the.Original Merger
agreement Lo maximize its ability to continue ko saolicit
competitive bids, and in the particular hope that the "major
american corporation” -- American Home Products -- would
groduce,a‘substantial additional hid. VYet even that effork
gailed to produce other bidders, and Amecican Home Products
getermined instead to negotiate only for the purchase of
certain divisions. Minutes of October 12 at 29 (A 308).

In spite of the utter absence of new bidders, Revion
gtill determined to seek an even higher offer for its
shareholders. To do 50 Revlon turned to the offeror that had
‘dealt with it in good faith, had solid and full financing, had
a proven recarcd of completing such transactions and had dlready
‘increased Revlon's shareholder consideration from 342 to $55
per share. FfLC demanded, as a non-negotiabdle condition of its
willingness to increase its ofEe:, the asset option which had
teen refused when Revlon thought that substantial additional
bidding-might be available from other parties.

At this point, the issue for the Revlon board was a

cleéf one. By granting the asset option,* Revlon was able -0

\"——___

x

It should be noted here that the assets which are the
SUbject of the option granted to FLC are not sought by

Footnote Conrtinued
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optain 3L.00 per share more for Lts.sharehoLders than thay
OCEQEWise would have received.* It bears continued emphasis in
enis regard that it was only after the bidding process --
initiated ia the first instance by FLC's garticipation -- had
come to an end that the Revlon board granted the asset option
it previously refused to give. Without this added inducement,

the bidding wis over at $56.25; Pantry Pride's reluctance to

raise its bid until after the oral drgument on the preliminacy -

injunction motion is vivid testimony to this fact. while the
court's opinion appears to suggest that Revlon should have
"shopped” tne $57.25 FLC offer to Pantry Pride; in the hope of
obtaining another "nickel or dime" increase, not only would
this have bBeen dealing in the worst of faith with FLC, but,

more significantly, FLC, understandably unwilling L0 act as a

* Footnote Continued From Previous Page

Pantry Pride for synergistic reasons. Indeed, Pantry Price
had offered to sell them to FLC for 3557 million. Thus,
the Revlon board was not pulling out of a prospective
bidder's hands the very assets for which that bidder was
willing to pay a substantial premium.

FLC's merger price of $57.25 was in fact greater than
Pantry Pride's $56.25 tender offer price based on the facets
available to the board on October 12. First, Pantry
Pride's financing was not complete and zhus it could not
Purchase shares immediately if at all. Second, FLC's
commitment to accomplish the merger within 30 to 35 days,
fven assuming a discount on the $57.25 price, would still
make the FLC offer financially superior to Pantry Pride's
offer from the standpoint of the shareholders. Rohaytn
Affidavit 915 (a 935-138).
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wgralking horse”, simoly wiuld have witndcawn, leaving Fantry
pride to take the company 3t whatever price it chose.

[n sum, the court's basic factusl determinazion that
gne optlion was "extended to fareclgse further bidding in an
sctive bidding situation® (slip op. at 25 (A 1150)) is simply
contrary to the record. At $57.25, the October 12 FLC offer
was clearly the best one availanle, with no prospect of a
- gubstantially hiqhe; bid. Pantry Pride nad been unwiliing to
substantially increase the October 31 $55.00 price. Indeed, it
is conceded that the $57.25 price was in the highes* range of
fairness for the company.* Having obtained such an additional
sum, Lazard specifically ooined as to the fairness of the
totality of the transaction tncluding the asser opticn, and
affirmatively recommended that the FLC transaction bhe
~accepted. Minutes of October 12 at 24, 34 (A 903, 913). 1n
. this situation, the Board's determination cénnat raticnally be
questioned,

All of the foregoing would be *:rue no macter hcow the
‘Court views the question of the notehelders. Putting aside rhe
additional benefits to noteholders, it is for the boacd,

®%Dressing its business judgment, and not the court, to balancs

Rohatyn Affidavit Y17 (A 937); Loomis Affidavit 12
(A 348); Rifkind Affidavit 450 (A 777-78): Glucksman
Deposition at 134-137 (A 1475A-75C) .




P

che advantages Jf obtaining sver §1g million for snacehoiders,
st a time when no additionatl bidding was focthcoming, agasinst
rhe “grant” of an asset optisn at 3 price determined hy
gxtensive negotiations.* We would nave thought that the Revlen
noard, in its arm's-length negotiations with FLC, did it just
right -- it refused the option when it thought substantial
additional conside;ation might be Eocthcoming, and granted it
when it later became apparent that 1t was not. Buk, in any
évent. this is precisely what the concept of business judgment,
as articulated in countless Delaware Cases, is all about, and
if the courts are now %o draw this talance instead of the
directors, the business judgment rule as we know it will have

been dealt a crippling blow.

8. Chancery Court Erred in Finding that
the Agreement Relating to Notehclders
Took Money Away from Revlon Shareholders.

We respectiully Suggest that the court was in erroc ¢
the noteholder Juestion as well. In the first placs, if being

3 potential defendant in a lawsuit arising out of a rakecver

R

While the option Price was lower than Lazard's liquidaricn
vValue estimates, it was within the range of valie estimated
Dy the investment bankers for both FLC and Pantry Pride,
and was close to the erice for which Pantry Pride had
Offered to sell these dssets to FLC. [t can hardly e
Said, therefore, that the price reached was outside of khe
?Ormal realm of negoriations. Minutes of October 12 at 23
A 903).
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seruggle is now deemed to make directors “interssted” foc tre
purgose'of the business judgment ryle, this would be a
Sta:tlinq change in Delaware law, particulacly when the
directors had the opinion of two eminent law firms that there
was no potential liability. Lawsuits have been broughnt
charging target company directars with some kind of wrongdoing
in almost every takeover battle, and this has never been
rhought to taint in any way the direcktors' judgment in these
contests.*

Secondly, the court was in error in its factual
finding that between the announcement of the Qriginal Merger
Agreement and the October 12 board meeting, the notes had

fallen in price from par ($100) to $87, "a decline of about $60

million below par." In fact, the proper, and undisputed,

figures are 93.5 before the October 3 anaouncement, and 32.3% on

Qctober 1L,** the last trading date before the October 12 ' Ew
meeting -- a3 decline which hardly can secve as the predicste

for the drastic consequences of the courtc's decision. D

* The mere fact that a director is sued does not make ninm
“interested" for the purposes of the business judgment
rule, Aronsgn v, Lewis, Del,, 473 A.2d 805, 815 (1984);
Phillips v. Bradford, 62 F.R.D., 681, 688 (S.D.N.Y. 1374).

i The notes had fallen as low as 87.375 on October 8§, tut had
lncreased in price to 92.5 by October Ll. See Trading i
History of Revlon, Inc. Senior Subordinated Notes, actached e
hereto as Exhibit A. i




Mocecover, although khe court's opinion at Limes 3eexs
£O suqéest that Revion and FLC somehow agreed to take money out
of shareholders’' pockets and give it to notenolders, this is

irectly contrary to the facts. 1In fact, as Revlion and its
advisors knew, it was always in FLC's interest to refinance the
.notes, and FLC always intended to do so.* Indeed, the exchange
offer to be made to Noteholders -- an offer which Pantry Pride
has also agreed to make -- avoided the $56 million prepayment
penalty on the outstanding notes, and thus actually facilitated
the increase in FLC's price to shareholders to $57.25 per
share.**

In sum,_the noteholder issue -- put forth at tne last
minute by Pantry Pri&e in its reply brief, perhaps without .
sufficient time to permit appropriate analysis -- cannot
possibly be a proper basis for the court's disregard of the

business judgment rule.

e e

See pp. 13-15, supra.

»
* Pantry Pride also recognizes the economic advantage to it
Of an exchange offer for the notes since it also has agreed
-0 make one. Presumably it is counting on the same $55

Million savings in order to increase its bid.
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It is Undisputed that Qotiorns Stimulare
the Mirketplace and Bensfif Shatreholders.

The court compounded its factual errors with a
ﬁisconception of how asset options coperate. This
misconception, 1f allowed to stand, would severely curktail the
economic freedom of the marketplace -- to the detciment of all
shareholders.

While recogﬁizing the legality of options in concept,
rne court hypothesized that "a lock-up provision, however, must
' advance or stimulate the bidding process, not retacd
it . . . " But this distinction is fanciful, since almost by
definition an option agreement must necessarily do both. 1In
pringing a new participant into a takeover contes: and securing
a higher offer to sharehclders by use of the option, the
bidding process is stimulated. .However, the porential loss of
the asset c¢an dampen the initial bidder's interest.* This 1is
the way that all asset options or other inducemen:ts to a second
bidder operate. ‘

The asset option involved here is no different than

those used in countless takeover situations to achieve

e,

Despite the court's comments, it is unlikely =hat this
"dampening” effect was significant here, if iz existed at
ill, since, as noted, in the discussions between them
lnitiated by Pantry Pride, it offered to sell FLC the
dssets in question for $3557 million, an amoun- very close
€0 the ultimate option price.




substantial premiums foc Sharsholders. [Indeed, assan ogrisns
have'recently Leen utilized'by Such companies as Northwesk
gnergy, SCM, Richardson-Vicks, Macom, Pneunc Corporation, SCA
services, Continental Group, Coopervision, Stokely-Van Camp,
carter Hawley Hale, General Host, Liggett and Pullman.

(A 1294). The directors of these companies would, we submiz,
be surprised to learn that they were acting contrary to the
interests of their shareholders.

[n these trénsactioné, boards of directors and whi-e
knights, such as FLC, have relied upon long-established
gconomic norms, the well-recognized legitimacy of arm‘'s-length
contractual nethiations and the applicability of the business
judgment rule to accomplish their objectives. Now the couft
has cﬁst all this-aside, Or at least raised substantial doubt
as to whether any asset bption,'or other similar inducement ro
stimulate competive hidding, is valid. rFar ir bears emphasis
that this is the most benign aof options, granted at the enc of
ﬁ lengthy pfocess when it was clear that the high range of
'VaLue had been reached, and when it was most unlikely that
there would be any additional significant bidding.

I[f an asset option ever is to be invalidated, it would
ke, One would think, an option which had been granted ar tre
Qutset of the takeover, before the board had explored the

"ailable alternacives and before the marketplace had been

3 ‘ .
llOWEd to determine the range of values that was likely to be




‘Oﬁtained. Ever then tHe ¢ourss aave nsc -nc2riared, buk, in
any event, 1f the present option cannot stand, granted aftec 3
rwa-manth process nad produced a $16 per share increase for
shareholders, it is hard to conceive of any apticn, oc other
similar inducement, that will pass muster.

The undisputed expert testimony demonstratss :he
critical importance of asset ootions and other similar
inducements, and the fact that their invalidity will have dire
consequences ta all shareholders. The affidavits of the
investment Banker experts -~ none of whom have an interest in
this transaction ~-- make this clear. (A 1040-38).

There can be no challenge to the fundamental
Qrinciples expressed by these experts. And while the cohcept
of an abstract auction for the tirget company, where bidding is
unfettered by inducements or limitcations, may be seductive in
theory, it has no relation to rhe way in which these
Eransactions are actually conducted. For if this were
required, and inducements_were somehow prohibiced, it ts
undisputed that the “auction® process‘would, in most cases,
lever start at all, and the original bidder would be the
ﬁnchallenged winner at its original price.

The present case provides a compelling demonstration
°f this principle. Pantry Pride opened the bidding at $47.50.
It then teduced its offer to $42.00. For over six weeks, no

Competitign appeared. Although Pantry Pride suggested --
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wit“°“t the flnancing tc back iz up -- a possiole hid of
-553‘00, it made no offer above $42.00 ko the sharzholders until
fLC entered the bidding. FLC's initial offer of $56.00 thus
jncredsed the actual consideration being cffered to
sha;eholders by $14.00 per share. In response, Pantry Pride
raised its offer to 355.25 -~ & mere 25 cents per share,

[t was only after Pantcy Pride’s. tagalong position
pecame manifest, and it became clear that no additional
significant bids would be made, that Revlon agreed ko the asser
option. FLC then increased its price to $57.25; the toral
result was increased benefits to shareholders of hundreds of
millions of dollars. This is precisely how the process should

take place, and the undisputed evidence is that it would never

~even have started if inducements such as termination fees and

isset opticns had not been available. IFf this nhad been the

Case, Pantry Pride would now have the company, at a price

@ssentially of its own choosing, and Revlon shareholders wou.d

nave been the losers.

The Court’'s Determination to Enjoin the
Option is Unprecedented and Contrary to Law.

The cases, until now, have recognized these economic.

r Db . . .
eailtles, and no prior courr has ever enjoined an asset opticn
a . , . . .

Sreement a3s a breach of directors' fiduciary duties. Thus,

T example, in Whittaker Corp. v. Edgar, 535 F. Supp. 933
(¥.p

I11. 1982), a white knight secured for itself an
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agreement to purchase the crown jewel asset 2f the rarge- in
che event that its competing tender offer failed. [n
sustaining the white knight transacticn, the court held:

When confronted with a threatened change in
control, a board of directors of 3 target
company may engage in a corporate
fransaction with a third party that the
board determines in its business judgment to
be in the best interests of shareholders.

In s¢ doing, the board of directors may
gnter into various arcangements with tne
third party to promete consummation of the
transaction evepn though to do sc migh:t cause
the hostile kender offeror to withdraw.

The sale of an asset which has the result of
making a company less attractive to a tender
offercr can be a proper exercise of a board

of directocs' tusiness judgment.

Id. at 951 (citations omitted) (emphasis added).

In Treadway Coquanies v, Care Corp., 638 F.2d 357 (2d
Cir. 15980), the court upheld, as a reasonable exercise of
business judqmént, the decision of a taréet company's board ta
'enter into a stock sale with a white knight as a necessary and

proper step toward avoiding a hestile takeover and implemencing

3@ merger with the white knight., 438 F.2d at 380-84. The courct

teached its conclusion sfter reviewing the history of rhe
‘transaction. As here, the target's

board was simply not acting to maintain iks
.own coentrol over the corporation. Rather,
in approving the stock sale, they were
moving (the target] Treadway toward a
business combination with Fair Lanes. Fair
Lanes had made the stock sale a precondition
to further merger talks. Frcm all rhat
dppears, Fair Lanes and Treadway had every
intention of carrying through with that
merger,

35
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533 F.2d at 383. The court also.emphasized that -- 35 nece --
ghe Treadway Doard had retained investment bankecs to negotiaze
and evaluate the proposed merger, arm’'s-length negotistions
were conducted, and the Treadway becard insisted upon obtaining
an opinion from the investment bankers that the merger would he
fair to Treadway shareholders. Id. at 384.* [n the present
case, Revlon's investment bankers, Lazard, not only advised zhe
noard that the transaction was fair, but affirmatively advisad
the bgard that this was the preferable course.of action.
‘Rohatyn Affidavit W16 (A. 938); Minutes of October 12 at 24, 34
(& 903, 913).

Likewise, in GM Sub Corp. v. Liggett Group, Inc., Del.

Ch., C.A. No. §155, Brown, V.C. (April 24, 1980), the rarget,
Liggett, responded to a hostile tender offer by entering inzo a’
contract to sell its prize subsidiary to a third party. The
court found that it was "realistic to assume that it wés

contemplated by Liggett that the gractical effec® of the sals

. The court further noted that:

. Courts have held that the directors can make 3
sufficient showing of fairness by demonstrating thars
the transaction was entered into for a proper
corporate purpose; they need not also prove that kR
actual terms of the transaction were fair. Ses Cheff
v. Mathes, supra, 41 Del. Ch. 494, 199 A.2d [348] ac
554-55 [l964]; Kaplan v. Goldsamt, supra, Del. Ch.,
180 A.2d [556] at 568-69 [L1977].

538 F.2d at 382 n.47,




Of‘its sougnt-afrec asset mighco be'to c3use the hostils
pfferot, GM Sub, to lose interest in its tender offer."” '3iip
op. 3t 3. Nevertheless, the court refused to eﬁjoin the sale.
In the present case, because Lhe asset opticn was
granted at the very end of the bidding process, after the upper
cange of value had been reached, its dampening effect, Lf it

existed at all, was substantially minimized. Thyus, i% is

especlally ironic that the Chancery Court should cite, as

suppoct for its position, Thompson v. Eastar Corp., Del. Ch.,
C.A. Nos. 7841, 7643, Hartnett, V.C. (Aug. 16, 1384}, a case
approving an asset option granted at a far earlier stage in the
takeover contest. The language of Enstar is, however,
instructive:

The test of whether the Enstar board acted

reasonafly on May 22nd, however, is not

whether something happened on June 12th

which, in hindsight, may show that the

directors of Enstar should have delayed.

The judgment of the directors must be

measured on the facts a4s they existed on May

22, 1984. . '
Slip. op. at 9-10.

.In the present case, FLC's inikial participaczion in
this transaction achieved a significant premium for Revlen
Shareholders while intentionally leaving the field apen for
Others to participate. It was only after others failed to
3Ppear, and Pantry Pride responded only with its nickel and

dime tactic, that the asset option was granted to extract from

FLC the last dollar lefr to be had and to achieve for Revlon 3
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jle of the comeany a3t a3 price concededly in the highest rcange
s :

of value: There 1s no case which cemotsly suppocts the

qvalidity of an asset option in this situation.
1

The Court [mpermissibly Substituted I[ts
E. Judgment for that of the Board with Respect
to the Details of the Bargaining Process.

In describing the function of Revlon's board as tﬁat
of "an auctioneer attémptinq t0 secure the highest price for
rhe pieces of the Revlon enterprise, " {slip op. at 18-19
(a 1183-84) the court may'have been saying that so long as
- pantry Pride tooX the position that it would better each
successive FLC offer by a pittance, Revlon was precluded from
of fering additional inducements to FLC to incfease shareholder
consideration. The fallacy of this conclusion is apparent: IF

the leader, FLC, will not raise its offer, neither will the
follower, Pantry Pride. If FLC had not raised its cffer --
‘which it indisputably would not have done, and for good reasan,
Wwithcut the asset option -- shareholders would have received
$36.25 per shares, or some lower amounﬁ if FLC had withdrawn and
Pantry Pride had been free to dictate its own price.
A further fallacy of the "unfettered auction" concept
15 that ie changes the ctules completely in midstceam -- indeed,
3 the eng of the game. It is undisputed that there would have
been ng “auction"” of any sort in the first place without the

i
nducemerlts that brought FLC into the contest; no one else

38

!;




p;GVed ~illing to play, wizh or withour inducements. [+ does
aot “level the playing field,” as the phrase goes, when a whire
knight is induced to participate in a coatest on the basis of
well-understoed and well-accepted transactions, creates
qundreds of millions of dollacs of additional value to
shareholders, and is then told as the coatest nears its end
rhat the rules have changed, and that it is not entitled tao irs
part of the bargain. This is, we submit, the very antitheses
of fairness.

[n any event, the "unfettered auction" concept, so
unrealistic in the sophisticaﬁed business world, also has never
been accepted by the courts. Rather, the courts have held rhat
there comes & point in cime where a board may enter into an
agreement which, if reasonably bésed an its assessment aof all
the facts and circumstances existing at that time, it finds to
bte advantageous to shareholders and the corporation.

Particularly instructive is Jewel Companies v. Pav

Less Drug Stores Northwest, Inc., 741 F.2d 1355 (9th Cir.

1984), where, after the target had entered into an exclusive.
Merger agreement with a white knight, tbe initial, frustrated
bidder sought to set aside the agreement on state law fiduciary
9tounds. The Ninth Circuit determined that the target's bozard

had 2 right to enter into such an agreement:

(Tlo permit a board of directors to decide
that a proposed merger transaction is in the
best interests of its shareholders at a
diven point in time, and to agree to refrain




from entering into competing contracts until
the sharenolders consider the proposal, does
Aot conflick in any way with the board's
fiduciary obligation.

1d. at 1563. The court recognized the substantial benefirs

often provided to shareholders by an exclusive board-negotiated

agreement.

A potential merger partner may be
reluctant to agree to a merger unless it is
confident that its offer will not be used by
the board simply ko trigger an auction far
the £irm's assets. Therefore, an exclusive
merger agreement may be necessary to secure
the best offer for the shareholders of 3
fitm. Cf. Grossman & Hart, Disclosure Laws
and Takeover Bids, 35 J.Fin. (1980)
(competition in takeovers may deter firms
from investing in research on potential
target and from making initial bid). An
exclusive merger agreement may also be the
least costly means of merging the firm. Ik
increases the likelihood that the firm can
be merged without expensive litigation or
proxy hattles,

Id. (emphasis added).

The fact that a transaczion may preclude or detar
other possibilities is not a sufficient reason zo set aside an
dgreement which at the time it was made was beneficial ro

shareholders.* The fact that a subsequent opportunity may

————

*  We note again that Pantry Pride was certainly not precluded
from bidding by the asset cption, and that it had offered
to sell the same assets to FLC at a slightly higher price
Of $557 million -- & differential amounting to less than
$1.0¢ a share for Revlon stock. The option price was also
well within the range of values estimated by both FLC's and
Pantry Pride's investment bankers, while the higher values
®stimated by Revlon's investment banker presumed a

Footnckte Conrinued




po%sibly e lost deoes aor diminish the enforceability of -he
ggreement. As the Jewel courn put it:

[t is true that in certain situations
the shareholders may sufier a lost
opportunity as a result of the board's
entering into an exclusive merger
agceement. As the district court took great
pains to point out, subseguent to a
contractual commitment unanticipated
business opportunities and exigencies of the
marketplace may render a proposed merger
less desirable than when ariginally .
bargained for. But all contracts are Eormed
at a single point in rime and are based on
the information available at that moment.
The pursuit of competitive advantage has
never been recognized at law as a sufficient
reason to render void, or voidable, an
otherwise valid contract. . . .

Id. at 1363-1564 (emphasis added).

Similarly, in Enstar, supra, the court held that the

target's board had properly chosen to accept an offer from one
bidder notwithstanding that subsequently, a new potential
bidder appeared which might have agreed ko effsct the
transacticn on more Eévorable terms. Morsover, the board did
not merely approve the earlier offer, but also had actively
Ccourted the bidder and facilitared the proposed transactian.

In fact, in deference tc the offeror's wisnes, the Enstar bgard

e e

Foctnote Continued From Previous Page

hypcthetical liquidation effected over a substantial pericd
Of time, rather than an immediate sale. The option price,
like the transaction as a whole, was the result of
Sxtensive arm's-~length bargaining, with FLC. Af:er
Starting at a much lower price, FLC finally agreed to a
Price within its own investment banker's range of fairness.
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nIe a@ voting trust agr2ement with the céferor, charsoy

entered :
jving rhe offeror indefessible voring contrcl over Enstar's
g
wgingle most valuable gsset.” 3lip op. at ll. This asset was

ceded tO the suitor for no consideration cther than the signing
of the agreement. The court nevertheless held tha: the board
had acted reasonably.

The Enstar court reasoned that the board's conduct in
sccepting the offer should be measured based upon zhe state of
facts known to the board, as of the time the decision was
made. The court found that "[w]hile hindsight 5ight enable me
ta conclude that if the directors had waited, other offers
might materialize, andAwhile [ might, in the exercise of my
jﬁdqment, have deéided on May 22nd to postpone the decisibn,

that is not the test. Courts cannot substitute their judgment

for the rartional judgment of the directors." Slip op. at 1¢

(emphasis added).

Again, in Simkins Industries, Inc. v. Fibrebocard

Corporation, Del. Ch., C.A. No. 5369, Marvel, C. (July 25,

1877), plaintiffs, who were shareholders of Fibrehoard, sued
individually and derivati%ely te require Fibreboard "to deal
fairly with plaintiffs in regard to their efforts =0 buy one or
More of the plants and equipment of the aeEendant which rthe
latter proposes td sell.” Slip op. at 1l-2. Plaintiffs argqued,
35 does Pantry Pride here, that the board had not dealt fairly

with Plaintiffs, had refused to give them certain infcrmaticn
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snd was not seeking to obtain the besr bid for the assers. In

;efusi“q ko grant injunctive relief the Court rejected the

aropositiOﬂ

. . . that defendant be requiced by khis
Coucrt to conduct its proposed sales of Lts
carton producing assets as if defendant were
a government agency, namely on the basis of
sealed bids or by Court regulated
competitive bidding. .

glip op. at 2.

There is, in short, no regquirement under the business
judgment rule or anywhere else that any particular type of
auction be held, or that bargaining be conducted in any

particular way. Indeed, Revlon did hold what was essentially ‘

an auction, with rules that made eminent sense, when on

October 3 it refused to grant an asset option, and announced

khat the company was still for sale to a higher bidder. The {év‘

fact is that no meaningful additional bidding was forthcom:ing.

x x x x

In sum, there Ls no basis, factually or in law, for - 1l

the injuncticon against the asset option here. The cption was

granted after there had been full opportunity to praoduce the
highest range in value for Revlon shareholders, and when it was
evident that there would be no significant additional bidding.

It was granted after everything had been done, without success,

t0 produce additional bidders, and after the one hoped-for

3dditional bid had not materialized. It was granted, along

“lth the cancellation fee, to produce virtually hundreds of

13




1

1 1ions of dollars of value for Revloa shareholders. To
mi :

invaliaate the option in these circumstances would be to alkrer
ghe takeover process as it is now understood to aperate in the
pusiness and financial community, to the substantial and
irreparable detriment of all shareholders.

PANTRY PRIDE'S CLAIM ON THE ASSET OPTION

IS, AT BEST, A CLAIM FOR DAMAGES, AND IT

HAS FAILED TO ESTABLISH THAT IT DOES NOT
HAVE AN ADEQUATE REMEDY AT LAW.

Irl.

§£35g§rd and Scope ¢f Review

The court's finding of irreparable harm is a mixed
question of law and fact and the standard of review is the same
asithat stated in argument Point II, supra.

| ® % * |
- With respect to the optionragreement, just as with the

cancellation fee agreement, Pantry Pride failed to show thaz it
would be irreparably injured in the absence of injunctive
relief. The court erroneogusly premised a finding of
irreparable narm on its belief that *unless Pantry Pride is
pérmitted to market its bid free of the restrictions imposed by
the lock-up option, with its triggering mechanism, its |
aCCIUi.sition effart is at an end." Slip op. at 28 (A 1193).

Pantry Pride, however, has an adequate remedy at law.
It Pantry pride acquires Revlon for its current oiffer of $38
Per share and FLC exercises its asset option, Pantry Pride can
Pursue ipg litigation against the Revlon board far the

di s . .
‘*ference between the §525 million in cash to be paid by FLC




ypon exercise of the cption and any fighecr amount that a couck
nolds Revlon was entitled to receive for rhose assets. If
pantry Pride has confidence in the claim it is asserting, it
should be willing to dcquice Revlon for its current offer of
§58 per share, permit FLC to exercise its asset option and
cecover damages from the Revlon boacrd.

Indeed, it is undisputed that Pantry Pride does not
want to acquire the assets subject =0 the option for
*synergistic” reasons but oaly for their resale value, as
evidenced by the offer to sell them to FLC for $§557 million.
The fact that Pantry Pride has not complained about the sale of
the Beauty Division to adler & Shaykin underllnes this point.
The Beauty Division is almost double the size of the assets
subject to the cption granted to FLC but ?ancry Pride does not
object to its sale. Clearly, Pantry Pride is troubled cnly by
the exercise price in the asset opticn., Where the substance of
3 dispute is quantifiable in money -- the amouﬁt peing paid --
the complaining party should not be permitted to enlist the aid
of equitable remedies but should be lef: tc a damage claim.

This is particularly true in this situation where the
lmposition of equitable remedies would damage a totally
innoéent party -- FLC -- and would leave rhose alleged ko have

breached rheir dufies -- the Board of Revlon -- wholly

Unaffected.
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. The "novel principle” -- grecise@y tnat adeprzd --
chat rhe centract rignts of a3 thizd party which has encagsad in
azms‘ie“qth deaiings with a corporate board can be ser aside oy

shareholder alleging corpo:atelwaste, was raceacliy rejected

by vice Chancellor Hartnektt in Tomgzak v. Mor=on Thickc!l, Inc
pel. ch., C.A. Nao. 7861, Walsh, V.C. (Feb. L3, 198s).
plaintiffs challeaged the sale by Mocton Thiokol of irs
nousehold products segment to the Dow Chemiéal Comgany.

plaintiffs sought 3 preliminary injunction on the grounds tha=x

gne Morton Thiokol directors had violated their fiduciacy
duties and committed éorporate waste by paying "greenmail" to
pow in the form of the sale of the assets -- ar a grice grossly
unféir to Morton Thiokol and its shareholders -- 20 eliminate

Dow's stock position and perpetuate management in office.

L

Plaintiffs also alleged that Oow had aided and abetted Morton
Thiokol in its breach of fiduciacy duty. The cour: held:

It 1s clear, . . . that if plaintiffs do
succeed in proving corporate waste by the
Mcrton Thiokol Board, money damages will bte
sufficient to make the Caorporation whole.
Therefore, there has been no showing of the
possibility of irreparable harm and this
dlone would preclude the entry of a
preliminary injunction.

Slip OP. . The court went on to consider the damage to Dow who,
like FLc was the purchaser of the assets, if a preliminary
tnjunction were granted. The court noted:

Plaintiffs seem to assect that if Morton

Thiokol's Board breached its fiduciary duty, .
Cow was under a corcresponding duty not to
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take idvantage of it, No duchorikty is given
fer this novel argument and in view 9f the
mere 3% stock ownership and the armslength
dealings, it is diffisulr L0 see how Dow
owed any duty to Morton Thiokol or its
stockholders., See Weinberger v. United
Financial Corp. of Calitf., Del. Ch., C.a.

No. 5315, Hactnecr, v.C. (Octcber 13, 1981).

slip op.
The holding in Tomczak accords with traditional equity

grinciples. See, e.g., Welshire, Inc. v. Harbison, Del. Supc.,

g1 A.2d 404; 448 (1952)‘("[A party’'s] legal rights muse be
protected in equity unless his conduct has created an @stoppel
against him or an equitable right in his adversary."); Brower

v. Glen Wild Lake Co., N.J. Super., 206 A.2d 899, 902, cere,

denied, 44 N.J. 399, 209 A.2d 139 (1965) ("[An equikty court’
has] no right to rewrite the contract of the parties by
substituting a new or different provision from that clearly
expressed. in the instrument.").

The situation in the present case is analcgous ro the

one dealt with by the Delaware Supreme Court in Weinberger v,

UoP, Inc., Del., 457 A.2d 701, 714 (1983). 1In that case, the
Court held that equitable relief was not dvailable where ks
coamglaint fundamentally dlleged an unfair price in a pusiness
Cembination transaction; injunctive relief ls available only in
the case of “fraud, misrepresentation, self-dealing, deliberste

Waste of Corporate assets or gross and palpable

OVerreaching e . LT




Nothing oi the kind was or could have been shown nere,
and there was, we submit, na basis whatever fcr wha: tne
cnancery Court itself described as "the limiting of Forstmaan

pictle's contractual rights.” Slip op. at 28 (A L193).




CONCLUSION.

For all of the foregoing reasons, the Chahcery Court's

decision to issue the preliminary injunction should be reversed.
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