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A motion for a temporary restraining order was
filed Tuesday morning. The Court heard oral argument at

9:30 a.m. by Forstmann Little, which to that point had

purposefully absented itself from these proceedings ...
except as an observer. In the end the Court;enteréd an

order restraining the escrowing of the lock-up.

.- e e — e




NATURE AND STAGE OF PROCEEDINGS

Since the opening brief {served Monday afternoon),

new events have occurré&} aﬁd "Ai&" facté discovered.

On Monday, October 15, plaintiff had moved for
sanctions against aefendants for failure to make discovery.
(Failing to produce decuments; terminating the Bexgerac
deposition on a claim that there were not "proper" answers
to guestions at fhe Perelman deposition; refusal by Forst=-
mann Little to produce documents, and motion in New York to
quash subpoena issued pursuant to Commission £rom this Court
resulting in nonoccurrence of the Forstmann Little deposi~
tions).

Monday evening defendant Revlicn made limited
document production relating to the Octeocbher 12 amendment to
the October 3 merger agreement about which, to that peint,

plaintiff knew only what Revlon's Sunday press release had

said. The Monday document production included the text of
the amendment, and the new Forstmann Little option. It also
included escrow agreements which, when read with the option,

said that the stock of Vision Care and Nationaerealﬁg_

Laboratories and Forstmann Little's $25 million termination
fee were to be dermsited in escrow not later than Tuesday at
10:30 a.m. They could serve no purpose except to remove

these assets from the reach of this Court's orders.




PRELIMINARY STATEMENT

Pantry Pride's effort to acquire Revlon has been

underway for nearly two months. At no time has Revlion's
board permitted the normal market forces to operate. From
the first, the board's response has been =0 stop Pantry
Pride from bidding. They have finally achieved that end
through a completely unfair "lock-up" option given to
Forstmann Little.

In all the pages of selfi-serving affidavits
offered by the defendants, nowhere do the defendants mention
the single crucial fact that condemns the "lock-up." Revlon
gave Forstmann Little the right to buy for $325 millioen
agsets 1ts own investment bankers valued at $500 to $700G
million. On Octeober 12, William Loomis of Lazard Frares
advised the Revlon board that:

regarding the proposed lock-up, $525

million was, in Lazard's point of view,

a favorable price from the perspective

of Forstmann Little. He noted that the

estimate of Lazard Freres was that they

could achieve a price as high as $600

to _$700 million from the sale of The -
two divisions together.

(October 12 Minutes at 22, Exhibit E).*

* Unless otherwise indicated, all references to exhibits
are to Plaintiff's Reply Appendix.




In no case defendants cite has any court ever
condoned the sale of company assets at such a grossly unfair

and inadequate price.

It is not in dispute that the purpose for the
lock-up was to deter further bidding by bringing that pro-
cess "to an end." (October 12 Minutes at 26). The board
was told by Mr. Brownstein of Wachtell, Lipton that the
"option agreement would likely be a deterrent" tc another
offer even as high as $60 per share. (October 12 Minutas at
18). Mr. Lipton was more direct:

The effect of the lock-up option, Mr.

Lipton stated, was to deter a bid at

a higher price than $57.25 .... He

noted that the Board was dealing with

something designed tc deter further
offers,

(October 12 Minutes at 25). The unspoken reason why the
lock-up is so efféctive is plain: no one can now compete
with Forstmann Little's deal because Forstmann Little is, in
effect, given a $75-175 million head start.

Equally remarkable is the fact that the option was

given to "lcocck-up" an inferior bid. Defendants now waste a

lot of breath explaining how the ¥orstmann Little $57.325 bid’~
is better. The record they carefully constructed flatly

contradicts them. On October 12, Mr. Loomis advised the

board:




that Mr. Perelman's offer was for cash
now at $56.25 ‘and that Forstmann Littla's
would be cash in 35 days at the least.

If these two offers were compared in

present value terms and if it were
assumed the mer=o= wcould toic- Siccs-in -

] N e ma e T ot ke o R T

40 to 60 days or more, 557.25 could be
slightly less than 556.25, assuming a
12% rate. Each month was approximately
$0.57 tc $0.58 per share. He noted that
it was the intention of Forstmann Little
Lo attempt to close the merger in 35
days, but that it was impossible to know
how long the review process at the SEC
would take.

(October 12 Minutes at 21-22).

Defendants' next excuse for their "lock=-up" is the
completely disingenuous argument that Forstmann Little's bid
was "fully financed" while Pantry Pride's was not. The
facts tell a different stery. Revlon's board never saw a
single piece of paper evidencing Forstmann Littls's finan-

ing commitments. (Rifkind Dep. 64-73, Exhibit G). If they

had, they would have realized that Forstmann Little Was

missing $400 million of the $1200 million needed. Aall

Forstmann Little had was a "best efforts” agreement from its
banks to raise the other $400 million. If those efforts

failed, none of the money would be available. (Commitment

Agreement, Exhibit K). "Moteover, thé OFtober 12 &mendment ~ =

to the merger -~>-2ement provided as follows:

2. The Price. The Price shall be
$57.25 per share net to the holder in
cash. FL&Co. Companies covenant that they
will use their best efforts in connection




with the financing to have sufficient funds
to consummate the transactions contemplated
hereby at the Price and FL&Co. Companies
represent that they can obtain such funds.

In other words, the merger agreement as amended,

was subject to financing and, contrary to all t!=2 defen-
dants?® public statements, was not "fully financed.”

In contrast, there was no financing condition to
the Pantry Pride cffer and, by October 10, all but $350
million of the funds needed were committed. For the rest,
Drexel, Burnham, Lambert & Co. had expressed a view-that it
was "highly confident" that commitments could be obtained.
Revlon now tries to take the position that the board was
concerned that Pantry Pride could not raise the money. This
attack is flatly contradicted by Revlon's own beard minutes.
The board was repeatadly told that Drexel would raise the
money. (August 19 Minutes at 2 and 12, Exhibit N; August 26
Minutes at 12, Exhibit Q; September 24 Minutes at 10,
bxhibit L}. The board was even told the reason why Pantry
Pride had not yet obtained all of its financing: commit-
ments are expensive and Pantry Pride was waiting to see if
Revlon's defensive maneuvers would bleck its bid hefore it =
paid for the commitments. (September 24 Minutes at 8).
Director Rifkind, ¢ a break from the current Larty line,

has admitted that he never had any doubt about Pantry

Pride's ability to raise the money. (Rifkind Dep. 30).




In any case, Pantry Pride now has all the neces-
sary financing commitments and stands ready to take down

shares next week.

On a particulariﬁucyﬁEEal tack, the defendants
also protest some fear that Pantry Pride would lower its
offer if they refused the "lock-up” option and Forstmann
Little withdrew. This, of course, implies that Forstmann
Little was free to withdraw when it was not. Forstmann
Little was a parﬁy to a merger agreement. Even if this were
otherwise, it is noensense to think that Pantry Pride would
lower iﬁs offer. As Revlon's investment panker tcld the
board on September 24, the earlier change from $47.50 to
$42.00 was done to adjust for Revlon's exchange offer and
the poisen pill riqhﬁs. (September 24 Minutes at 5).
Defendants admit in their brief that "essentially the offer
price was unchanged." {Def. Ans. Br. 28). Pantry Pride has
never threatened to lower its bid from $56.25. There 1s no
evidence to the contrary. In fact, the evidence shows that
Pantry Pride consistently indicated a willingness to nego-
riate a deal at a higher price. {Perelman Aff. ﬂﬂ.lS, 16} .

The board's last excuse is their newly found
conéern over the noteholders. There are two answers to
this. First, the "concern" over the noteholders - the
Octcber 12 meeting was motivated by a public outcry from

noteholders which had created concern about personal lia-




bility on the part of the directors for inadequate disg-

closures in Revlon's exchange offer. (October 12 Minutes at

16; Rifkind Dep. 91-%9, 103 and 104). Forstmann Little's

offer was to satisfy a gééentiéllliability of the directors,
and the directors’ ready agreement to lock-up that deal was
an inte#ested decision. Second, the board's advisers
actively refused to enter into negotiations with Pantry
Pride officers to reach a similar accommodaticn for the
noteholders. To make a deal, Pantry Pride waé ready to give
the board all the comfort they needed on the nocteholders.
This fact ;aé told to Revlon's advisers but never,
apparantly, conveyed to the board. (See Drapkin Aff. q9 4,
5; Perelman AfZ. 99 16, 17),.

The whole posture cf the directors as a neutral
board doing their best for everybedy is a sham. This
board's first step was to adopt a poison pill rights plan
designed to block the marketplace and give them a plenary
power of negotiation. At every turn that power was manipu-
lated by the board and its advisers to shut Pantry Pride 5ut

of the bidding and advantage management and their hand

chosen partners. Fees of the most excessive character, far .

beyond any reascnable amount of "expenses," were handed out

to the favoleu vidders. Defendants studiously ignore the

fact that Pantry Pride has promised to return that money to




the stockholders if its payment to Forstmann Little is
enjcine&.

Despite the new dutles assumed by the board, they

consistently refused ever to negotlate at all with Pantry
Pride. They concede that they chose not to z*tempt any
negotiations with Pahtry Pride. (Def. ans. Br. 75). At the
same time, they refused to let Pantry Pride compete in the
.marketplace, always keeping their poison pill defenses.
carefully placed to block the market.

Morscover, even assuming that it was the intent of
the Revlon beard to produce a higher value for shareholders
threughout this peried, the decisionlto grant a lock-up to
Forstmann Little was an incredible betraval of that purpose.
The lock-up option was granted to Forstmann Little without
granting Pantry Pride any oppertunity to respond. When
asked for some explanation of the- failure to approach
Pantry Pride, Judge Rifkind gave this response:

Well, [Mr. Perelman] had already announced

what he would do. He indicated if Forst-

mann Little put down $57.25, he would say

$57.26, that we understood and knew,

That's what we had been informed by Mr,
Perelman,

(Rifkind Dep. 88). Thus, this lock-up optiuir was granted to
Forstmann Little because Forstmann Little and the board

believed that Forstmann Little would bid higher than

Forstmann Little if allowed to do so. -




. The defendants attempt to frighten the Court into
sanctioning this conduct by exclaiming that any contrary
ruling would mean that "the powers and responsibilities of a
target company's dxrectors evap;;éggnigu;wﬁgigg;;;“;;;;;
ation.". ({Ans. Br. 7). But plaintiff dces not contend that
the directors of Revlon should not have a role in responding
to tender offers. Indeed, Pantry Pride has consistently
scught to engage the Revlon board in precisely that role —--
a role the board refused when it announced that the ccmpany
was not for sale on any terms, The issue in this case is
not whether the directors should have any role, the gquestion
is whether the directors should have the onlv role. The
Revleon becard, exercising total cont;ol, has steadfastly used
every means available to prevent the stockholders from
checosing to end the competition.

Finally, the assets to bé sold pursuant to the
"lock-up" together with the Beauty Products division to be
sold to Adler & Shaykin constitute "all or éubstantially
all" of Revlon's assets under § 271. These transactions
require a stockholder vote; Revlon illegally refuses to

provide one.

Pantry Pride is ready to close its offer at
midnight on Monday, October 21. They money is .vailable.

Pantry Pride is alsc prepared to give full assurances that

the noteholders have an opportunity to receive par value in




the transaction. (Perelman Aff. ¢ 17). Only two obstacles
remain: the lock-up option and the poison pill rights. The

Rights were never valid and certainly can have no validity

in the current circumsféhéés.Augﬂé Eantrf_?:ide cffer is at
a price Revlon's board has already concluded is fair and is
at least equal in value to the Forstmann Little deal.
Moreover, in the October 3 merger agreement the board indi-—
cated its willingness to "pull the pill" for any transaction
at $56 or above. As to the "lock-up," Pantry Pride is pre-
pared to buy if Revlon and Forstmann Little are prelimi-
narily enjoired from taking any steps to exercise it.’
Without that injunction, there is simply no fair
way for Pantry Pride or any other bidder to proceed. With
the injunction, Pantry Pride can finally makes its offer
effectively to the-stockholders of Revlon whe, atfter all,
ara the owners of the corporation. %he stockholders will
net be harmed by that injunction. Rather, it will permit
them to decide between Pantry Pride's offer and any other
offer that is made, including the Forstmann Little merger
proposal. They can accept it or not as they see fit. The

notehclders will not be harmed by that injunction. They

will be in the .same position as in the Forstmann Little

merger plopo:il and will have the opportunity to receive par

for their notes.




The only one to be disadvantaged by that injunc-
tion is Forstmann Little. All Forstmann Little stands to

lose is the opportunity to buy the lock-up assets now at a

bargain basement price. ‘Tﬁeir only injury is delay pending
final hearing. Of course, if the Rights are voided and the
lock-up enjoined, Forstmann Little will still be able o

compete with Pantry Pride where it counts ~- in the market-

place,




STATEMENT QF FACTS

The October 12 Board Meeting:
Revlon Locks Up An Inforicr Qffar o aim - -

On October 12 the Revlon board met and approved an
offer by Forstmann Little that, although superior to its
original offer, was concededly inferior to Pantry Pride's
$56.25 offer. The board also granted to Forstmann Little a
lock=-up option which it knew would end the bidding for
Revlon. The board tocok these actions in order to avoid
substantial perscnal liability to Revlon noteholders, whose
notes had declined in market wvalue after the announcement of
the original Forstmann Little transaction and who had
brought suit. The Revion becard, in effect, bought comfort

for themselves and let the shareholders pay the price,.

The Revised Forstmann Little Offer

On October 12 the Revlon board was asked to con-
sider and approve a revised Forstmann Little offer. Its

principal new terms were:

{a) The merger consideration was raised from

$56 to $57.25,
(b} The original agreement had nc financing

contingency. The amended agreement, despite demonstrably



verbal representations that financing was secured, contains
only a "best efforts" commitment on financing.

(¢} The surviving entity would, after the

merger, make an exchangé ;ffer pursuant to which the 11.75-
percent notes issued pursuant to the Exchange Offer would be
excnanged for new notes designed to trade at par.

(d) In connection with the offer, Forstmann
Little would be granted an option to purchase Revlon's
Vision Care Grou§ and National Health Labo#atories for $525
million, a price as much as $175 million less than Lazard's
valuation {a valuation of which Lazard was highly confident
on QOctoker 1). (October 1 Minutes at 7, Exhibit B).

{e} No members of the board or of management
would participatz in an equity interest in connection with
the financing of the merger.

{(£) Revlon agreed that it would neither
solicit other bids nor negotiate with other bidders.

{g) The $25 million “"cancellation fee" would
be placed in escrow and released on termination of thé

'merger agreement or if a person or group acguired 19,9

percent of Revlon's shares:_

Fvents Leading To The Revised Offer

The board's approval of Forstmann Little's October

12 proposal was its desperate response to a predicament that




it had brought upon itself, through its overreaching conduct
in opposing Pantry Pride at any cost to Revlon's share-
holders.

The board had earlier responded to what it obvi-

ously viewed as the "threat" of a Pantry Pride takeover with
first a poison pill, next a coercive exchange offer and the
issuance of secﬁrities with poison pill covenants, and then
the October 3 Forstmann Little-management leveraged buyout.*

The Forstmann Little-management leveraged buyout
deal, however, quickly proved to be a nest of problems fcr
Revlon.

- Harsh Public Criticism Of The $85 Million

Parachutes. The October 3 leveraged buycut deal provided
that Revlon's management's golden parachutes would ke
triggered, evenléhough the peneficiaries of the parachute
payments would not only be employed by but alsc would own
"épproximately 25% of the equity of the Surviving Corpo-
ration." (Revlion Schedule 14D-9, Amendment No. 5, Opening
Brief Appendix, Exhibit N, p. 2). Moreover, loans from the
surviving corporation to finance their equity investments
were anticipated. (Id.). The package of payments to be

made to Revlon's management in connection with the buycut

® These defensive strategies are described in detail
in plaintiff's opening briefs.




totaled approximately $84.5 million. (Id.; see also Table
of Payments, Exhibit a). Bergerac alone was to receive more

than $32.7 million.

A torrent of criticism ensued concerning the

self-interested nature of the agreement with Forstmann

Little. The Wall Street Journal reported that "[s]jome

analysts said they were shocked that Mr. Bergerac's golden
parachute will be triggered by a buyout plan he helped put

together." (The Wall Streset Journal, October 8, 1885,

Opening Brief Appendix, Exhibit Q). One described it as
"incredibly outrageous." {Id.}. Bergerac responded:
"Den't jump to any conclusions that I did this all for my
personal benefit." (Id.) (emphasis added).

Against this backdrop of public criticism of
Revlon's beard, Pantry Pride sued to enjoin payments that
were to be made under the golden parachute contracts. The

New York Times spoke on behalf of many when it askead,

What gives with Michel Bergerac?

Just two months ago, the 53-year-old
chief executive of Revlon Inc. reacted to
a hostile takeover bid for the cosmetics
and health care giant by saying that ‘We
are not going to sit arouhd and let these
bust-up artists take away the company at
a bargain-basement price."

Nc- he and the rest of the Reslion
board are backing a buyout proposal from
another bidder at a price $9 a share be-
loew the $65 Mr. Bergerac had said Revlon




was worth. And what Mr. Bergerac and the
“board endorsed looks very much like the
bust-up of Revlon that he seemed deter-
mined to avoid.

{New York Times, October 5, 1985, Exhibit B). The

explanation for this apparent about-face seemed clear:

"Bergerac and his group have taken the cream." (Id.).
- The Exchangé Offer Notes Plummet. Not only

was public reaction to the benefits to he enjoyved by manage-
ment harsh, but announcement of the Octoher 3 transaction
had a dramatic impact on the market price of the notes
issued in Revlon's August 29 Exchange Offer. The board,
though, had been forewarnéd.

On October 3, the board was advised:

{A]lthough the Board was not taking
action at this time, they were indi-
cating acceptance of the Ferstmann,
Little capital structure and ...
Forstmann, Little was being led to
believe that the Board would waive
the covenants .... Mr, Lipton noted
that the waiver of the covenants and
the LBO capital structure wou.ic ad-
versely affect the market price of
the 11.75% Notes, but this had been
provided for in the documents which
fully disclosed the possibility ot
waiver,

i

(October 3 Minutes at 17-18, Exhibit C).




In response to a question of a director
-regarding what the waiver of the cove-

nants would do to the security of the

11.75% Notes, Mr. Lipton noted that the

11.75% Notes might not be as securs as

they would L2 ncw ShG “Lnat- thels miglhi— - ——

be some complaint from bondnciders.

{Octcber 3 Mi.ates at 18).

Thus, informed of both the possible adverse effect
on the market price of the notes and possible noteholder
dissatisfaction, the board nevertheless approved the $56
Forstmann Little transaction.

Mr. Lipton's words were prophetic. According to
Mr, Rifkind:

Since our meeting of October 3, the Notes

had dropped to as low as $87 -~ a decline

of about $60 million below par. I was

deluged with telephone calls frcm irate

holders who had exchanged shares for

11.75% Notes which they believed would be

worth par, and who now saw a 13% erosion

in the value of their Notes.

(Affidavit of Simon H. Rifkind, sworn to on October 16,

1985, at q 42). Noteholders, including major financial

houses which had been trading in the notes, threatened suit.

As reported in an article appearing in The Wall Street

Journal on October 10,

Revlon's 11~3/4% notes, which the com-
pany's offering material indicated were
likely to trade at or near face value,
have actually traded on a when-issued
basis at a discount of roughly 10%
[$§47.5 million] to 15% ([$71.25 million]
since Forstmann Little's proposal.




Some of those institutions and larger

holders [of the Notes] already have

asked several attorneys to consider

legal acticn againct Devlon~and af— —rm—— oo ..
least a few institutions say that they

may ask a court to block the settlement

of the new securities, pending trial.

many investors feel Revlon should have
amended its offering materials to
specifically indicate that such a move
(as the Forstmann deal] was possible
or probable.

(The Wall Street Journal, October 10, 1985, Exhibit D).

The board faced potentially tremendous damage
claims -- as much as $50 million, according to Mr. Lipton --
by investors. Contrary to the suggestions made by Revign in
its answering brief, the problem, as the board understood
it, was not that the independent directors owed a "duty" to
noteholders to protect the value of the notes, but rather
that the disclosures to shareholders who had received the
exchange offer may not have been adequate. (See Octcber 12
Minutes at 27, 31, Exhibit E). Specifically, investors
threatened claims that the exchange offer had failed
adequately to disclose possible ‘coUrses of action By REV1dh,
such as its approval of the Forstmann Little A2al, which

might result in . waiver of the covenants or otherwise

adversely affect the value of the notes. (Id. at 32; 33).




The independent directors became nervous and
started to balk., Four of them -- Messrs. Glucksman, Wilson,

Loudon and Zilkha -- hired their own counsel. By October 10

they were refusing to waive thé indgnture covenants inrf;vor
of any deal that would not ensure that the notes would trade
at par. (Drapkin Aff. € 5). Revlon's boérd had put itself
intc an intolerable position ~- it had approved a merger
agreement, containing a $25 million bust-up provision, but
faced potentially tremendous liability to noteholders if it
waived the poison pill covenants, as required by the merger
agreement. As of October 12, the dilemma had not been re--
solved and the covenants had not been waived. (October 12
Minutes at 6).

- Pantry Pride Tops Forstmann Little's Offar.

To further complicate matters for Revlon, on October 9
Pantry Pride amended its offer, raising the price offered to
$56.25. Pursuant to Revlon's merger agreement with Forst-
mann Little, and the board's commitment reported in Revlon's
Schedule 14D—9,-Amendmént No. 4 (Exhibit F), Revlon would
have to redeem the Note Purchase Rights in connection with

Pantry Pride's $56.25 offer.

- Forstmann Little Offers A Way Out. On

Thursday, October 10, Forstmann Little indicat=’ its desire

to make a new coffer. (October 12 Minutes at 7). Revlon's

representatives outlined the noteholder dilemma. (Id. at




8). Forstmann Little indicated its willingness to address
the problem, but demanded a bargain-basement lock-up.option

on key Revlon businesses before it would present the

solution to the board's problem. (Id.). Apparently de;ther
Wachtell nor Lazard batted an eye; perhaps, as Revlon's
counsel suggested at the temporary restraining order hearing
Tuesday, the fact that "white knight" Forstmann wanted it
was enough. (October 15, 1985 Transcript, ps. 11-12, 22).
In any case, Wachtell knew Tﬁursday night that a sweetened
Forstmann Little bid with a showstopper lock-up was in the
wings and, with Revlon's other advisers, commenced steps to
ensure it could be brought to center stage.

- Forstmann's Friday Offer. On Friday, October

11, 1985, Ted Forstmann presented to Revlon rapresentatives
what he claimed was a non-negotviable offer. 1In essence, in
exchange for a $1.25 increase in Forstmann's offer price and
a way out of-the board's dilemma with respect to the note-
Vholders, Forstmann demanded:

- That he be given a "poison pill"™ option
on two key Revlon businesses at a price concedediy $§75

million to §l2§vgil;ion below fair value,.

- That the previously negotiated $25

million sance llation fee be converted into a $25 million

“peison pill," payable to Forstmann.




LY
- That the stock of the businesses subject

to the "poison pill” option and funds for the $25 million

"voison pill" be deposmted into escrow, plainly to prevent

any other acqulror from requLng to abide these outrageous
provisions.

- A provision prchibiting Revlon from
either soliciting or negotiating any other deal.

- The option term is for one year,
extending to three fears if anyone acguires a 19.9 percent
interet in Revlon. Thus, the option would survive the
defeat of the Forstmann Little merger proposal. Thers could
be no legitimate reason for providing Ferstmann Little with
an option that survives the coffer it was intended to pro-
tect. However, if the option were intended as a takeover
device to protect management, even if the merger were voted
down, the extended term makes sense, although it would
hardly Ee proper. Judge Rifkind expressed incredulity at
the prospect that the optibn would survive the defeat of the
merger and refused to believe the plain words of agreement.
(Rifkind Dep. 112-113, Exhibit G).

- The Friday §tonewal%ing. Revion's stra-

tegical response to the prospect of the new Forstmann Little

offer to halt the action was immediate and*ri nsistent: in

no event was word of the showstopper arrangements to leak to




Pantry Pride, until all the arrangements were in place.

Thus, on Friday alone:

- Scheduled deposition discovery of Mr.

Bergerac was unilaterally terminated by the simple expedient
of Mr. Wachtell's announcement after less than twenty pages

of transcript that Mr. Perelman was not being responsive;

hence he was also terminating Mr. Bergerac's deposition.
(Perelman Dep. 19, Exhibit H).

- Notwithstanding courf crders to produce
relevant documents, nothing of substance was produced until
approximately 6:00 p.m. Monday -- when Revlon's lawyers
thought the coast was clear.

o=~ Revlon postponed a hearing in the
federal court on its own frivolous moticn for a preliminary
igjunction against the Pantry Pride tender orffer. |

- At a scheduling conference hefore this
Court on Friday afternoon, Revlen counsel argued that there
'%as no need to schedule a hearing on the application before
the Coﬁrt, as there was every possibility (he said) that the

board would render the application moot. Transcript 14},

______________ - In additien, Revlon and its representatives e

categorically refused (as they had from the ocutset) to

negotiate in good faith.

- Revlon's Failure To Negotiate In Good Faith.

_Since mid-August, Pantry Pride representatives have made




continued efforts to negotiate a friendly acquisition with
‘Revlon. Revlon has resisted every effort; remarkably,

Revlon concedes in its brief that it affirmatively "decided

not to attempt any negotiations with" Pantry Pride. (Revlon._
Ans. Br. at 75).

After Pantry Pride amended its *ender ofier,
Revlon's determination to prevent any negotiated acquisition

intensified. (See generally Perelman Aff.; Drapkin Aff.;

Gittis Aff.).

Specifically, defendants tried to defraud.Pantry
Pride into selling. Visicn Care and National Health Labora-
tories -- sight unseen -- at a ridiculously low price.
(Perelman Aff. 99 13-14}. They categorically refused to
negotiate with Pantry Pride, despite Pantry Pridé's specific
feprasentation that due to its tax situation, it stands
ready to top any bid by Forstmann Little. (Id., 7 13).
They refused to provide the Pantry Pride representatives
@ith the business information concerning Revlon which
Forstmann Little considered so valuable in formulating its
- bid and refused, in the critical day before the October 12
meeting, to deal withrPant;y Pride's representatives,
notwithstanding that they consistently sought to be given an

opportunits to bid on an equal footing with Forstmann

Little. (E.g., Drapkin Aff., {7 4-10).




- The Lazard Letter And Pantrv Pride's Open

Response. In addition to transmitting its amended offer,

Pantry Pride’'s Mr. Perelman had a letter delivered to Revlon

describing Pantry Prlde s willingness to respond to any

questions the board might have concernine the Pantry Pride
offer. That evening, Lazard Freres delivered a letter
request to Pantry Pride communicating questions regarding
Pantry Pride's financing, intentions respecting the notes
and preferred stock, and how Pantry Pride would fund its
debt.

No such letter was sent to Forstmann Little when
its offers were recesived; instead, Forstmann Little was
invited to make a presentation to the Revlon board. Pantry
Pride has.not been privy, as For;tmann Little was, to
financial information and projeétions of Revlon and its
businesses. Pantry Pride was not told of Forstmann's
answers to.the questions posed in the Lazard letter (if
indeed they'were ever posed to Forstmann Little) nor what
assurances the Revlon board was seekingl In short, the

- Lazard letter was designed to disadvantage Pantry Pride in

the bidding process by seeking to have it disclose
information not reciprocally disclosed to it by the other
bidder, For=tmann Little.

Nevertheless, Howard Gittis, vice chairman of

Pantry Pride, Inc., responded by letter on October 1>, 1985




to all of the questioned posed by Lazard. (Opening Brief
Appendix, Exhibit 8). Moreover, Revlon's counsel Mr. Lipton

was given specific assurances by Pantry Pride

representatives that Pantfy Pride would be willing £§
negotiate on each of the points he had raised, and that
Pantry Pride would respond to the concerns of Revlon's board
and attempt to structure a deal toc meet those concerns.

{(Drapkin Aff., 4¢ 5-7).

The Board's Adoption Of The
Amended Merger Agreement Has
Ended The Bidding For Revlon

In approving the revised Forstmann Little offer cn
October 12, including the lcck-up option, the Revlon board
intentionally put an eﬁd to the bidding for Revlcon. That
was in stark contrast to its stated desires just nine days
earlier. According to the minutes of the meeting of October‘
3, in appréving the Forstmann Little $56 transacﬁion, the
Revlon board was particularly concerned to avoid granting a
lock-up. It wished to keep'the bidding open. Revlon's

chairman, banker and lawyers all emphasized this aspect of

the original Forstmani LIEEIE proposal:

iThe Chairman noted that] the proyosed
transaction did not have any lock-up and
did not prevent the Board from consider-
ing an alternative more favorable offer
for the Company..

{October 3 Minutes at 3).




Mr. Rohatyn noted that the Forstmann
Little deal was not "locked-up" and
that the risk of that deal was greatly
enhanced by the Adler & Shaykin trans-
action. He noted that there was a
likelihcod that-pharmacesulival—or—other— -~ - -
companies would come in at a price
greater than the §56 a share price

now that there was a firm contract to
sell the beauty group. Mr. Lipton
noted that the deal would have been
changed and that Forstmann Little
could have been given a lock-up. This
had not been done. The reason this
had not been done was so that the

deal would be open to cother bids,

(October 3 Minutes at 32-33).

Nine days later the board did an about-face and
grantaed a lock-up. Their restraint at the Cctober 3 meet-
ing, contfary to the self-laudatory report in the minutes,
nad been dictated not by a concern to keep the bidding open
but by that fact that even the defendants knew that a
“lock-up"” of a management deal by management would not pass
muster in any court in the land. On October 12 that
bbstaéle was gone,

On that day the board was explicitly-advised, and
understood, that in giving the lock-up option it was selling

the company to Forstmann Little:

Mr. Brownstein emphasized that the option

- agreement that he would next describe to
the Board would likely be a deterrent to
any such offer [other possible cffers,
such as a $60 offer].

(October 12 Minutes at 17).




The effect of the lock-up option, Mr.
-Lipton -stated, .was to deter a bhid at a
higher price than $57.25, and that the
directors must consider the favorable
sale to Forstmann Little. He noted

that the ocard was \.A.CCLLJ.LLH - Wittt sonetitin

designed to deter further ofters.

L

{October 12 Minutes at 25).

The Board Locked Up A Lower Deal

The deal the Revlon directors locked up is, as
Revlen's own investment banker advised the directors, worth
less than Pantry Pride's $56.25 cash tender offer. Mr.

Loomis of Lazard told the board, on October 12,

that Mr. Perelman's offer was for cash
now at $56.25 and that Forstmann Little's
would be cash in 35 days at the least.

If these two offers were comfpared in
present value terms in 40 .to 60 davs or
more, $57.25 could be slightly less than
$56.25, assuming a 12% discount rate.
Bach month was approximately $0.57 to
$§0.58 per share. He noted that it was
the intention of Forstmann Little to
attempt to close the merger in 35 days,
but that it was impossible to know how
long the review process at the SEC

would take.

(October 12 Minutes at 21-22). Revién's Schedule 14D-9) as’
amended on October 15, also states that the board "recog-
nized th:t the present value of the consideration per Share

pavable pursuant to the Amended [Forstmann Little] Proposal,




depending on the assumed discount rate and on the timetable
for the transaction, could be somewhat less than the Revised

{Pantry Pride] Offer price.” (Revlon's Schedule 14D-9,

Amendment No. 7, Exhibit I, dated Octcber 15, 1985 at 9$-10).

The Optioned Assets Were Locked
Up At A Grossly Inadequate Price

The option given to Forstmann Little will deter
bidding for Revlon because it makes it impossible for any
other potential acquirecr to compete with Forstmann Little on
an econcmically rational basis. This results from the fact
that the exercise price for the lock-up option -- $525
miltlion -- is grossly inadequate. Again, Revlon's cwn
investment banker, Lazard, advisad the hoard, on October 12,

that, regarding the proposed lock-up,

$525 million was, in Lazard's view,

a favorable price from the perspective

of Forstmann Little., He noted that the

estimate of Lazard Freres was that they

could achieve a price as high as $600

to $700 million from the sale of the
two divisions together.

{October 12 Minutes at 22). Thus, based cn Lazard's own
estimates, ‘the value of ReVlon will be dimifished by $75 €5~ ~~~~
$175 million (or approximately $2.70 to $6.30 per share) if

the option is exercised. 1In the face o. this potential

waste of assets, no party can compete realistically with

Forstmann Little for control of Revlon.




The "Financing" Factor Is A Red Herring

In locking up the Forstmann Little deal the board
justified its action, ia gars, Sho-the-basis-that—"Pantry -
Pride still did not have commitments for all of its finan-
cing,” whereas "Forstmann Little had obtained commitments
for all its financing.” (Revlon's Schedule 14D-9, as
amended on October 15, 1985, at 10). This justification is
no justification at all. In the October 12, 1985 amendment
to the agreement of merger Forstmann Little covenanted only:

that they will use their best efforts in

connection with the Financing to have

sufficient funds to consummate the trans-

acticn contemplated hereby at the Price

{$57.25 per share] and FL & C. Companies

represent that they are highly confident

that they can obtain such funds.

(Amendment to Agreement of Merger q 2, Exhibit J).

The Commitment Agreement, datad October 2, among
Forstmann Little, Manufacturers Hanover Trust Company andg
Bankers Trust Company shows that the banks each committed to

provide only $400 million of the tetal $1.2 billion requirsd

by Forstmann Little:

The Credit Facilities will consist of
secured term loans of up to $1,200,000,000,
of which BTCo and MHTC will each provide
up to $400,000,000. BTCo and MHEHTC will
together use their best efforts to arrange
a syndicate of commercial banks to pro-
vide the balance of $400,000,000.

(Commitment Agreement, Exhibit K).




Moreover, on October 11, Pantry Pride informed

Revlion's banker that it:

has oot rrmA st rmmmde D man dntaen ematsmmla
R T L T A P ) St g e e T e g b bt

of $350 million of Pantry Pride Notes and
has been informed by Drexel Burnham Lam-~
bert Incorporated that based upon current
conditions Drexel Burnham is highly confi-
dent that it can obtain cuumitments for
the purchase of an additional $350 million
of Pantry Pride Notes.

{(Opening Brief Appendix, Exhibit S). And now Pantry Pride

is fully £financed, (Abecassis Aff., ¢ 6; Parelman Aff.,

g 1l6).
If there were any guesticn as to the self-serving

5

nature of the "financing® factor, again the answer rests in

Revlon's own board minutes:

Responding to a.guestion as to whether
MacAndrews & Forkbes was prepared to
supply additional funding, Mr. Lipton
reiterated that the advice given to

the Board assumed throughout that re-
guired funding could be made available,
through Drexel Burnham or other sources.

{(Minutes of Regular Meeting of Board of Directors of Revlon,

September 24, 1985 ("September 24 Minutes") at 10, Exhibit

L}. The board-r-was adviséd that only tne poison pill stood

in the way of Pantry Pride's completicn of its financing:

[Mr. Liman] cobserved also that the Note
Purchase Rights had already accomplished

a tactical purpose, because Pantry Pride's
uncertainty that it ultimately could




invalidate them had deterred Pantry Pride
from paying the commitment fees that
would have permitted Drexel Burnham to
obtain firm financing for the takeover
attempt.

(September 24 Minutes at 8}. Judge Rifkind confirmed that
from the onset he certainly knew that Pantry Pride would

secure its financing. (Rifkind Dep. 30).

The Directors Acted Qut Of Self-
Interest In Locking Up The Inferior
Forstmann Little Deal

/

The rationale relied upon by the defendants in
approving the inferior Ferstmann Little deal, and the
lock-up, was that Forstmann Little would "walk away and no
longer compete with Pantry Pride for the Company if their
proposals were not accepted af the meeting." (Octcber 12
Minutes at 26). This makes no sense Forstmann Little
could not walk away. It was contracﬁually bound, by the
terms of the October 3 Agreement of Merger, to pursue the_
$56 merger agreement.

Revlon's repeated assertion in its brief that

Pantry Pride had lowered its offer before, following the

exchange offer, and that it therefore might do sco again, in
the absence of Forstmann Little as a competing bidder, is

completely disingenuous. As Lazard advised the Revlon

board:




in its new {[$42] offer, Pantry Pride had
simply adjusted its original $47.50 price
to take account of the Company's purchase
of 10 million shares and to reflect the

premlum that would likely be required to

ac 11‘-—.: Fha mvwa S A  mdmmmle s A A A L
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Company Offer, so that essentially the

offer price was unchanged.
(September 24.Minutes at 5).

The real explanation for the board's approval of
the lock-up appears elsewhere in the minutes: the directors
locked up the inferior Forstmann Little deal because that
deal, by means of the proposed note exchange cffer, may
anable the directors to avoid huge personal liability to
owners of Revlon's $475 million issue of 11.73% notes, which
had been exchanged with common sharehclders pursuant to the
August 29 exchange offer.

At +he October 12 board meeting, noteholders'
ability to make claims against the board was a central topic
of discussion. Counsel for Revlon reported that new counsel
for Messrs. Glucksman, Wilson, Louden and Zilkha

had previously requested a chronology

from Mr. Lipton of events leading up

to the Forstmann Little transaction.
Mr. Lipton stated that there had been

much publicity surrounding the notes,
and that the Wall Street reaction had
been extreme to the announcement of
the LBO which nggatively affected the
market price of tie 11.75% Notes. He
said that a gquestion had been raised
regarding legality and full disclosure
of the intention to waive the covenants
in the Notes,.

(October 12 Minutes at 27).



Mr. Lipton re-emphasized the directors' problem a

few pages latex:

[Mr. Lipton] statcd that tha—-directors—had
the dilemma of not accepting the deal and
not getting the $57.25 for shareholders
and protections for the noteholders. He
emphasized that the difference between
the market value and par of the notes was
approximately $50 million and that if the
directors did not pursue the proposed
transactions, there was the equal possi-
bility of lawsuits 1f securitv-holders
were to racelve less per share or less

per note.

{October 12 Minutes at 32}.

The directors resolved their "dilemma" at the
expense of Revlon shareholders by approving the revised
Forstmann Little deal on terms that make certain that the -
notes will trade more or less at par -- i.g., on terms that
will eradicate the directors' potential $50 million plus
personal liability to the noteholders -- but that locked

Revlon shareholders into an inferior offer for their shares.

Cctober 14: Revlon Transfers
Assets Into Escrow

On Sunday, Octobsr 13, Revlen issued a press
release announcing the new Forstmann Little deal. The next
morning MacAndrews served or Revlon a document request

asking for documents relating to the new Forstmann Little




deal. At approximately 6:00 that evening Revlon produced to
MacAndrews the amended merger agreement and option agreement

which disclosed, faor the f£irst time, that the $25 million

bust-up fee and the sha;es of sto;k of thé.optioned assets
-- Revlon's Vision Care Group and National Health Labora-
tories =- were to be placed in escrow by ne later than 10:30
a.m. on October 13,

At 9:00 a.m. on QOctober 15, cne-half hour before
the time set by the Court for a hearing on MacAndrews'
motion for a temporary restraining order to prevent the
transfar of the $25 miliion and optioned assets into escrow,
Revlon informed MacAndrews that the transfers had already /
taken place on the preceding day. To prevent further
actions by the parties to transfer Revion's assets, the
court entered a temporary restraining order.

Having effected the transfer, however, Revlon did

not care about the temporary restraining order. As The Wall

Street Journal reported on October 156, "A Revlon spokesman

said, 'The judge's decision was expected. We will wait and

see what he does on Friday.'" (Exhibit M).




ARGUMEWNT

I. THE REVLON DIRECTORS HAVE
BREACHED THEIR DUTY OF

T /MR T FHV ‘R‘H’H LRI, _ AV YT L)
LA RVIS WiFPou S ¥ [P STy i FERSH R =

NEGLIGENT IN REFUSING TO
PULL THE PILL FOR PANTRY
PRIDE AND IN GRANTING
THE LOCK-UP.

In plaintiff's opening brief in Arguments I(B) and

(C) and II, it is argued that the directors' refusal to
redeem the Rights and their grant of an asset lock-up to the
low bidder at a price $100,000,000 to $175,000,00C under the
value of the asset is a breach cf their duty of loyalty to
act in the best interests of the shareholders and a breach
of their duty of care. Rather than using the Rights to
"protect" shareholders and negotiate the best deal for them
and rather than using the lock-up to firm up the best deal
these weapons were used to lock out Pantry Pride and close
down the bidding in favor of the lower offer which benefited
management by its promise to honor their golden parachutes.

- And to the eﬁtent that there is any question concerning

which is the superior offer for the shareholders {rather

than for the directors and noteholdérs), then the directors
had a duty not to close down the market but to let the

shareholders decide.
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Defendants have several responses: {A) the
responsibilities of a target company's directors do not

evaporate in a takeover situation so as to relegate them to

the sidelines; (B) the business judgment rule applies to the
final lock-up with Forstmann Little since there is no self
dealing; (C) the lock-up was essential to get the Forstmann
Little deal and was reasonable to secure the "better" offer;
and (D) the directors had no duty to negotiate with Pantry

Pride, in any event. We address these four responses.

A. Non-Evapeoration Of Directors’
Duties In A Takeover

The argument that directors are not required in a
takeover contest to sit by the sidelines is a vacuous
"response" to an argument never made by plaintiiff. In fact,
the plaintiff's opening brief is replete with numerous
references. to the directors' duty of loyalty ~-- to "act" nct
*sit"™ -- in the best interests of shareholders. Moreover,
in this case, the directors took on the role of the
"plenary" negotiating agent for the shareholders when it

dropped the poison pill in place which was supposed to

"brotect the shareholders against a low priced transacticn
for any and all shares." (August 19 Minutes, Exhibit G a-
21). Here, rather than negotiate for the shareholders from

a neutral position, there was a complete refusal to negoti-
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ate from any position. The pill was used affirmatively to
exclude Pantry Pride and close down the bidding in favor of

the management benefited proposal. The directors’ sim-

plistic response that their actions did not close down the
bidding because Pantry Pride is still heres, merely ignores
the £fact that the $356.25 offer of Pantry Pride is condi-
tioned upon the pill Rights being redeemed or voided and the
covenants waived -- all of which was necessary for the
Forstmann Little offer and done for them, but not for Pantry

ride. That is why we are here. Therefore, this argument
by the directors, under the facts here, is more a refrain of
hopes not fulfilled than hopes not held,.

Likewise, no one suggests that a lock-up to set a
fair price cannot be "reascnable" under scme circumstances
to secure the highest offer. But the application of the
reasonableness standard assumes that the directors have
already done what is required of them to have all viable
choices before them. It must be used evenhandedly to secure
that best offer, nbt'to lock in an inferior offer and lock
out Pantry Pride which had been kept totally in the dark as

to what offer it was supposed tc match or even what the

directors wanted. This is so especially because Pantry
Pride had clearly stated that it would better any price
offered by Forstmann Little. This is not a case of a bidder

who was outbid: it is a case of a bidder who was never




permitted to bid. Defendants' voluminous briefs and affi-
davits cannct paper over the critical fact that the Revlon

directors had in hand on Friday, October 11, 1985 the

ravised Forstmann Little proposal to improve the price éﬁ
§57.25 and to improve the noteholders'.position with no
cbligation not to "shop" the preoposal, but they never asked
Pantry Pride to better it, never told Pantry Pride what the
offer was and, indeed, never even told Pantry Pride what the
directors wanted. Scme negotiating!

The "canned" affidavits of various investment
bankers submitted by Forstmann Little as to the value of
asset options in negeotiating transactions are beside the
point. We do not dispute the proposition that, in the
abstrct, asset options may be desirable to the negotiating
process. However, what those affidavits fail totally to
address -- and what is unprecadented in this case -- is that
the asset (i) is locked up at a price which the target's own
AEnvestment advisor believes to be some $75,000,000 %o |
.5175,000,000 below its value, (ii) was granted for the
express purpose not only of deterring other bids, but in

fact to end the bidding process, and (iii} was granted to

end that process by locking up an offer which the target's
own investment advisurcs cknowledged provided at best no
more than equivalent value to shareholders than the com-

peting cffer., It is these particular circumstances which we

-
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believe are material to the Court's decision on the
Revlon-Forstmann Little lock-up and upon which we believe

any ruling should rest. The spectre of a court ruling with

wide-ranging ramifications on defansive board actions, such
as asset options, is neither sought by Pantry Pride nror
required in this case. Defendants' contrary argument is

disingenuous.

B. fhe Prcofessed Lack Of Self-
Interest

Defendants' entire brief rests upoﬁ the foundation
that there was not even any arguable self interest involved
in the directors' decision to lock up the Forstmann Little
propesal. Self interest destroys the presumption of the
business judgment rule and casts the burden on the dirsctors
to demonstrate the "entire fairness" of the transaction.

Sinclair Qil Corp. v. Levien, Del. Supr., 280 A.24 717, 720

-(1975); see Aronson v. Lewis, Del. Supr., 473 A,28 805, 812

(1984). The defendants do not separately address the point
of the directors' "independence" other than to spot at

various times in their brief the statement that there were

no conflicts.
In plaintiff's copening brief (pp. 49-51), it .s
argued that there is a "strong element of self dealing and

overreaching.” At the time, even plaintiff did not know how
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right it was. The directors knew at the time that they
walved the covenants for Forstmann Little on Octeober 3 that

there would be a precipitous drop in the market price of the

exchange notes. But the directors had not counted on the
outrage from Wall Street about the negative effect of their
action on the market price of the notes. Judge Rifkind
testified that he received calls at his cffice from large
institutional landers who were not stockholders of Revlon
complaining about the directors' action. The directors were
even threatened with lawsuits for $50 million because of
this action, and Judge Rifkind stated that some directors
were concerned about their liability. (Rifkind Dep. 31-39,
103 and 104). The minutes of the Octcober 12, 1985 bhoard
meeting draftad by Revlon's own professional takeover
specialists, put it (mildly) this way:

Mr. Lipton stataed that there had been

much publicity surrounding the notes,

and that Wall Street reaction nad been

extreme to the announcement of the

LB0O which negatively affected the

market price of the 11.75% Notes. He

said that the question had been raised

regarding legality and full disclosure

of the intention to waive the cove-
nants in the Notes,

(October 12 Minutes at 27).
Accordingly, the directors took the Forstmann

Little revised offer and locked it in, not out of any




discharge of their fiduciary obligation to the shareholders,
but because Forstmann Little offered a deal which benefited

management and which paid off the directors' liability to

the noﬁeholders._ They locked up a way out of their legal
problems,‘ironically created by their own "poisoned"”
entanglements. Thus, the decision to grant the lock-up is,
by their own admission, so riddled with self interest that
it cannot be judged by any standard that presumes their good

faith and disinterested judgment.

C. Defendants' Contention That The
Lock-Up Was Essential To Get
The Forstmann Little Deal And
To Secure The "Better!" Qffer

Defendants argue first that the lock-up was
""reasonable" because it was "absolutely essential" to
obtaining the Forstmann Littie $57.25 merger propcsal, with
its additional, substantial benefitsg. (Def. Br. 67-72).
Althoﬁgh the lock-up is undoubtedly "essential" in the sense
that it was demanded by Forstmann Little, it was not
"essential" to obtaining the best deal for the stockholders.
The simple answer is that they could have asked Pantry
Pride. It was common knowledge that Pantry Pride would
better any price ciicgved by Forstmann Little. And if Pantry
Pride had known that the directors, in addition to benefit-

ing the shareholders, wanted their own liability paid off to




the noteholders and that Forstmann Little was willing to deo
that, Pantry Pride would have done so also -- as evidenced

by their affidavit in this Court. Rather than receive the

response that they did not wan; to hear, Lazard Freres
nicely "set up" Pantry Pride to use, out of context, Pantry
Pride's response to a letter of Qctober 9. That letter
inquired, with respect to a condition in Pantry Pride's
current offer regarding the waiver of the covenants, what
Pantry Pride's "intentions" were with respect to the note-
holders and preferred stockholders. Pantry Pride responded
in the context of its then-outstanding offer that it, of
course, would pay the obligations when due. Lazard used
this letter as an excuse not £o contact Pantry Pride further
and, then, represented to the board that that was the best
that Pantry Pride would do. for the notehclders. Actually,
Pantry Pride's response was to a guestion concerning its own
offer, not.to any request that it match or exceed what
Forstmann Little would do to pay off the directors' lia-
bility to the noteholders.

So the lock-up was not "essential" to lock in the

best offer. jAnd the simple answer to the argument that if

they did not ‘take the revised Forstmann Little offer,
Forstmann Little would walk away is that Forstma,a.little
could not walk away because they signed a merger agreement

at $56. The "essential" argument is eyewash.-




The cases that Revlon cites in defense of its
‘Forstmann Little lock~up are all inapposite here: none of

those transactions involved, as does Revlon s, a lock~up at

a demonstrably 1nadequate price, coupled thh an intent to
block an ongoing higher offer -- and to prevent that offer
from being raised further.

Thus, in Thompson v. Enstar Corp., Del. Ch., C.A.

No. 7641 (June 20, 1984, revised August 16, 1984), the
lock-up was granﬁed 6nly after the board's extensive search
for potential acquirors yielded "only one firm offer" --
that of the party to whom the board granted the lock-up.
Slip op. at 7. That offer was also one which the target
company's directors could reasonably conclude "was the hest
which could be cbtained under the Circumstances." Slip op.
at 13 (a competing offer was not made until three weeks
after the lock-up had been granted). Here, in contrast, at
the time of the lock-up, the Revlon bcard dlready had before
it Pantry Pride's publicly announced ongoing $56.25 cash
tender offer, not just Forstmann Little's $57.25 draft
merger proposal. Revlon's investment banker had advised the

Revion beard that the present value of the Pantry Pride

cffer was higher than that of the Forstmann Little pfoposal.
The Revlon board alsc had no reascon to believe that the
Forstmann thtle proposal was the "best that could be

obtained," because it did not ask Pantry Pride if it could
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increase the $56.25 offer. Accordingly, Thompson v. Enstar

cannot be used o suppeort locking out Pantry Pride from the

bidding process.

Revlon also can draw no support for its position

from the decision in GM Sub Corp. v. Liggett Group, Inc.,

Del. Ch., C.A. No. 8155 (April 25, 1980}. There, target
company Liggett had its investment banker appraise a key
subsidiary, and then obtain bids for the sale cf that ; i
subsidiary. Liggett sold the subsidiary to the highest of
nine bidders, at a price "véry faveorable te Liggett," and

one not shown to be in any way inadeguate. Slip op. at 4.
Here, although Revlon's investment banker also valued the

assets subject tc the lock-up, the facts ctherwise turn the

GM Sub case on its head. Revlon's banker's valuation was at

$600 to $700 million, while the assets were put in the

lock-up at only $525 million; that price was conceded to be
favorable not to the target, but to the buyer, who was also

the only bidder asked. Thus, the high-priced open auction in

GM Sub cannot serve as precedent for Revlon's bargain

basement giveaway here.

Similarly, in Whittaker Corp. v. Edgar, 535

F. Supp. 933 (N.D. Ill.), aff'd, Dkt. Nos., 82-1305, 1307
{7th Cir. March 5, 1982), the target company sold a 3
subsidiary to a third party, at a price substantially in

excess of the price at which the tender offeror had valued
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the same éubsidiary. Thus, Whittaker bears no resemblance
to this case, where the target's investment banker, Lazard
Freres, had valued the asset above the lock-up price. 1In

Mobil Corp. v. Marathon 0il.Co. [1981-82] Fed. Sec. L. Rep.

{CCH) 9 98,175 {S.D. Chio), rev'd on other grounds, 669 F.24
366 (6th Cir. 1981), an option to purchase the *t-rget's
major asset, an oil field, was given to a competing tendér
offeror to facilitate a substantially high offer, at a price
above the valuaﬁions provided by the target's investment
banker, and at the upper end of the range arrived at by that
banker's senior analyst. Id. at 92,274. The target company
also gave a stock option at above the market price. Thus,
in neither Whittaker nor Mobil did the target company enter
into a transaction at a price substantially below the valu-
ation of the target's investment banker, aimed at thwarting
the high bidder, as Revlon has done here,

The three decisions Revlon cites that involved

sales of stock or stock options alsc do no suppert its case.

In Buffalo Forge Co. v. Ogden Corp., 5355 F. Supp. 892

(W.D.N.Y.}), aff'd, 717 7.24 757 (2d Cir.), cert. denied, 464

U.S. 1018 (1983), the target company issued an option to a
tender offeror to acguire a block of treasury stock at its
tender offer price of $32.75 per share, well above the §25

per share price of "he rival tender offer. The iival
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offeror increased its low offer price only after the option
ha& been issued and exercised.¥

Notably, Revlon omits from its brief omits the
fact that both the district court and the Second Circuit
expressly relied on the facﬁ thaﬁ thé neqotiationé were at
arm's length and that the price received from the treasury
stock "exceeded the cost of the stock, its book value and

its normal trading price." Buffalo\?orge, 717 F.24 at 757,

759 (24 Cir. 1983). Here, Revlon entered into its heavily
discounted lock-up, even while a higher competing offer was
in progress.

In Crouse-Hinds Co. v. InterNorth, Inc,, 634 F.2d

6§90 (3d Cir. 13980), the target company's exchange offer,
intended to facilitate a merger and to stop a rival tender
offer, would involve the issuance of target company shares
at the full merger price, the adequacy of which was not at
issue. Moreover, the vote of target company shareholders
would be required to effectuate the exchange offer. Id. at

696, n. 9.‘ In Treadway Cos. v. Care Corp., 638 F.2d 357 (2d

Cir. 1980), the target company sold a block of its shares,
at market price, to facilitate a merger, at a time when the

board had no competing offer before it. Neither case

* Similarly, In re Castle & Cooke Derivative Sihz2ceholder
Litigation, No. C-85-0063 {(N.D. Cal. June 28, 1985},
involved an asset sale option at a concededly fair
price, and with no other offer pending}.
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involved the board's taking steps to thwart an ongoing
_higher offer.

In sum, the rationale of Revlon's precedent would
favor the invalidaéion of Revlon's low-price, bid-freezing
lock=-up. Indeed; where Delaware courts have found lock4up
transactions to be inadequately priced or improperly moti-

vated, they have not hesitated to invalidate them. Thus, in

Gimbel v. Signal Companies, Del., Ch., 316 A.2d 59%9, aff'd,

Del. Supr., 316 A.2d 619 (1974), the court enjoined the
hasty sale of a subsidiary at an apparently inadequate
price. )

Thus, not one of the cases cited by the defendants
in which a lock=-up arrangement was approved involved a
sitﬁation_where a "white knight“'or third party was granted:
a loék—up on an asset for a price less than fair value and
no such case exists. Revlon's lock-up agreement tc sell
significant assets to Forstmann Little for a grossly inade-

quate price is thus without precedent. The approval of such

‘a lock-up arrangement was not a reasonable action by manage-

ment and should be enjoined, Thompson v. Enstar, supra at

12.




D. The Contenticn That Revlon's
Directors Had No Duty To
Negotiate With Pantry Pride

Revlon‘steadfastly has refused to negotiate with
“Pan;ry Pride. ipdeed, even duriné the period-between
receiét and approval df Forstmann Little's amended merger
propesal, Revlon would not engage in meaningful discussiohs
despite its kncwlédqe that Pantry Pride would offer a
superior price. Revlon's contention that it had no duty to
negotiate with Pantry Pride to obtain the best offer for
Revlon stockholders has no legal support. To the contrary,
"the law requires directors to pursue such negotiation.

Revlon's argﬁment is based on the obvious -- but
wholly irrelevant -- point that once there exists a valid
merger agreement wiéh a "no sheopping” clause, the board has
no further duty or right to pursue other offers. Thus,

Revlon misplaces reliance on Jewel Cos. v. Pay Less Drug

Stdres Northwest Co., 741 F.2d 155 (9th Cir. 1984);:; Belden

Corp. v. InterNorth, Inc., 413 N.E.2d4 98 (Ill. App. Ct.

1980); and Mobil v. Marathon, supra, which concerned'"no

shopping" clauses or similar provisions.
Here, by contrast, the issue is Revlon's duty to
obtain the best offer before entering into a binding merger

agreement. That duty is governed by the Delaware Supreme

Court's landmark decision in Smith v. Van Gorkom, supra,
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thch held that directors were liable for failing to solicit
higher bids prior to entering into merger agreements with
"no shopping“ clauses. The decision in Van Gorkom-is but'
the latest.development in a long line of Delaware cases
.requiring boards to accept the highest offer,* for a duty to
accept the highest offer necessarily implies a duty to seek
the higﬂest offer.

The existence of the poison pill rights and debt
covenénts? which "create the. potential for misuse of
directorial authority," impcses upon Revlieon's board an even
greater obligation to negotiate for the highest offer.

Moran v. Household International, Inc., Del. Ch., 490 A.24

1059, 1083 (1985). Because Revlon's hoard, rather than
market forces, has become the arbiter. of this control
contest, Revlon shareholders must dapend entirely on the
board's faithful execution of its fid—éZary responsibili-
ties. The board's complete refusal ‘to negotiate, particu-
larly when the board knew that Pantry Pride stood ready to
"top" any offer if given the opportunity to do so, was a

breach of those responsibilities.

* See Thomas v. Kempner, Del. Ch., C.A., No. 4138, Marvel,
C. (March 22, 1983); Lockwood v. OFB Corp., Del. Ch.,
305 A.2d 636 (1973); Pennsyivania Co. v. Wilmington
Trust Co., Del. Ch., 186 &.2d 751 (1%62), aff’'d sub nom.
Wilmington Trust Co. v. Coulter, Del. Supr., 200 A&.24d
441 (1964); Robinson v. Pittsburgh 0il Refining corp.,
Del. Ch., 126 A, 46 {1924),
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Rights

accordingly, the lec

must be fedeemed.

k-up must be enjoined and the

i
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II. THE DIRECTORS' ACTION HAVE
PREVENTED FAIR BIDDING AND
ARE IMPERMISSIBLE UNDER THE
SCHNELL CASE.

Iﬁ plaintiff's-bpening brief (pp. 35-40), it is
aégued that the directors' refusal to fedeem_the Rigﬁts for
any cash buyout other than for the one sponsorad by them is
a clear manipulaticn of the corporate machinery which
prevents fair bidding and is impermissible under Schnell v.

Chris-Craft Industries, Inc., Del. Ch., 285 A.2d4 430 (1971)

and Lerman v. Diagnostic Data, Inc., Del. Ch., 421 A.2d 906

(1980) regardless of the directors' motives. Defendants
have responded with two arguments -- one factual and one
legal ~- neither of which has merit.

First, defendants argue factually that there is no
inequality because the directors have agreed to pull the
pill for any offer of $57.25 or higher. But this so-called
"equality" is illusory. The defendant directors own invest-
ment bankers conceded at the October 12 meeting the
following:

[Lazard Freres] noted that Mr. Perelman's

offer was for. cash now at $56.25 and that

Forstmann Little's would be cash in 35

days at the least. If these two offers

were compared in present value terms and

if it were assumed the merger would tasacs

place ir 0 to 60 days or more, $57.25>
could be slightly less than $56.25 ...
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{0ctdber 12 minutes at 2.). Thus} in present dollars, the
Pantry Pﬁide offer at $56.25 is still higher than the |
Forstmann Little $57.25 but the directors still refuse to
redeem the Rights for Pantry Pride.

Defendanﬁ%' Qecond arqument is legal. They
" attempt to distinguish Lerman Ey saying that management's
purpose‘was "obviously" to aveid a prexy contest, and that
improper purﬁose is necessary under Schnell and Lerman. The
answer is that the Court expressly held that motive is
jrrelevant and did not-find the improper purpose which is
"shvious! to defendants. Morecver, +his Court does not read

Lerman the way defendants do. In Mesa Petroleum Co. V.

Unocal Corp., Del. Ch., C.A. No. 7987, Berger, V.C. {April

22, 1985) (attached .as Exhibit A), this Court said:

The Schnell holding was based upon

a finding of improper purpose. In Lerman,
however, certain bylaw amendments were
struck down without regard to defendants’
motives because of the ineguitable effect
oFf those amendments. The Lerman defendants
adopted a bylaw requiring sharsholders to
submit their nominations for the board of
directors at least seventy days in advance
of the annual meeting. The annual meeting
date, which was to be set by the board,
was fixed sixty-three days after its
announcement, thus making it impossibkle
for a shareholder to comply with the
seventy day notice requirement. The

" Court invalidated defendants' actions
based upon a finding that their "conduct
was both inequitable (in the sense of =
being unnecessary under the circumstances)
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and had the accompanying dual effect of
thwarting shareholder opposition ard per-
petuating management in office.”

‘Sl;p op. at 11-12 (emphasis added) .

Thus, neither of defendants' responses have any
.merit, and the directors' continued refusal to redeem the

Rights is still freezing out Pantry Pride's offer. ' i




IIT. THE COMBINED SALE OF BEAUTY
‘ PRODUCTS, VISION CARE AND
NATIONAL HEALTH LABORATCRIES
CANNOT BE CONSUMMATED WITHOUT
STOCKHOLDER APPROVAL UNDER
8 DEL. C. § 271. :

The tﬁree businesses béing sold by Revlon {(two of
which admittedly are being given away for $1006,000,000 to
$175,000,000 under their value} represent (i) the sale of
the ﬁame "Revlon" and the company's current flagship busi-
ﬁésé, {ii) 65 percent of Revlon's total North American
. sales, (iii) over 70 pércent of Revlion's total North Ameri-
can operating inccome, (iv) more than 61 percent of Revlon's
total reﬁenues, {v) 56 percent ¢f Revlon's total operéting
profit, and (vi) 59 percent of Revlon's total divisional
cperating assets. ééspite those facts (about which there is
ne disagreement), defendants argue that these saies deo not
require shareholder approval. Defendants claim that the
three sales are "separate” transactions which cannot Be
aggregrated, and that even when aggregrated do not consti-
tute a sale of substantially all of the assets of Revlon.
Defendants' argument has no support in the case law and
ignores realities. Taken together (as they must be) Beauty
Products, Vision Care and National Health Laboratories
represent the very essence of the company th2t was the name

"Revlon," and are indeed a transfer of "all or substantially

- 55 -




all" of the assets of Revlon. As such, stockholder approval

under 8 Del. C. § 271 is required. Katz v. Bregman, Del.

Ch., 431 A.2d4 1274 {1981), interlocutory appeal refused.

A. The Three Proposed Sales Can
and Should Be Aggregated

Defendants argue that because the sale of the
Beauty Care Group was approved on October 3, and the lock-up
" of the other two assets did not take place until October 12,
these sales are "separate" and therefore do not ragquire
shareholder approval. Under this theory, § 271 could be
easily circumvented by the mere device of selling or de-
ciding to sell all a corporation's assets on different days
of the week. Aand defendants cite no cases to support their
theofy, other than £o set forth what is a convenient ﬁis—

interpretation of Bacine v. Scharffenbergér, Del. Ch., C.A.

Nos. 7862, 7866, Brown, C. {(December 1i, 1924), ©Defendants
claim that plaintiffs in that case attempted to aggregate a
sale of three subsidié&ies with a subsequent liguidaticn of
the selling company, for purposes of § 271. In reality, the
Bacine plaiﬂtiffs merely argued that, because the asset sale
was followed by a liguidation, it must have been a sale of

“substantially all” the assets of the corporation. Contrary

+o defendants' reading, no "aggregation” argumen* was made
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at all in the Bacine case, and it provides no support for
de@endants here.
In fact, Bacine su@ports the proposition that

Revlpn;s sales in the present case should be aggregated,

because it holdé that equity will look to the substance of a
transaction and nét to its form where considering a sale of
assets govérned bv § 271. In Bacine, the sale of the three
subsidiaries was to be handled through the mechanism of a
merger, rather than a sale of assets. Therefcre, defendants :
argued that shareholder approval was not required. Howevef,
the couit found "considerable logic" in plaintiff's argument
that the court should lock to the substance of the trans- ?
action, rather than its form, but found in its § 271
analgsisAthat the transaction did not, in fact, constitute a
sale of "substantially all" of the assets.”

No other cases are cited by defendants for the

proposition that the asset sales in this case must be

considered as "separate" transactions. And they should not

be considered as separate sales, for several reasons.
First, there are common parties in both transactions.
Forstmann Little is a party to both -- the Beauty Products

sale is a condition to its merger agreement, and it is the

* The ¢ écislon was based on the fact that for the past oy
three years the three subsidiaries together had only
provided 29 percent of consolidated revenues, 35
percent of operating income and 13 percent of asset
base.




buyer of the other twé businesses -- while Revlon is the
seller. The two transactions occurred within nine days of
each other,-ana they provide Forstmann Little with funds
needed for the leveraged buyout. Finally, the sales are
unified because they are part and parcel of a single,
ovérall transéctioﬁ —- Revlon's single-minded attempt to
defeat Pantry Pride’'s acquisition offer. The sales merely
represents a different stages of one unified transaction,*
To afgue that they should be considersd as separate trans-
actions is ludicrous, and would defeat the purpose of § 271,
which is to permit shareholders to vote on sales of all or
substantially all of a corporaticn's assets, whether those

sales be on one day, or nine days apart.

* The intervenor alone attempts to distinguisk In re
Associated Gas & Electric Co., 149 F.2d 996 (2& Cir.
1945), cited in our opening brief for the proposition
that separate transactions may be consolidted for
purposes of analyzing whether a transfer constitutes
"all or substantially all of the assets" of a company.
It dismisses Associated Gas as "a 1945 bankruptcy case"
that "has no precedential value in interpreting Dela-
ware law." (Intervenor's Br. 9}. Intervenor ignores
the fact that the Second Circuit in Associated Gas was
considering whether a restrictive covenant in a deben-—
ture prohibiting the transfer of "substantially all the
assets of [the debtor corporation] as an entirey" had
been violated by a sequence of asset transfers. Id.
at 1003, 1004. The language of the restrictive cove-
nant is functionally identical to that of § 371; the
purposes of the covenant and the statute are similar
as well. Under those circumstances, and in the absence
of other authority, to ignore the anzlyzis in Associ-
ated Gas would be foolish. ‘
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B. The Sale Is Of All Or.Substan—
tially All The Assets, Both
Quantitatively And Qualitatively

_ At pages 61—62 of plaintiff's opening brief, and
in the Affidavit of Ronald N. Goldstein (Exhibit U, Plain-
tiff's Appendix), Pantry Pride‘describés, in quantitative
terms, the effect of the sale of the three Revlon divisions.
Additional financial informaticn is found in the Afficavit
of William R. ;oomis, Jr. filed on behalf of Revlon. Both
Loomis and Goldstein are in substantial agreement with
regard to the percentage of sales and operating profit
attributable to the éhree divisions, which range, in Loomis'
opinien, between 63.8 percent of sales in 1980 to 61 ?ercent
of sales in 1984, and from 67.2 percent of operating profits
in 1980 to sé.s peréent in 1984. However, ignoring the
sales and operating profit data, defendants choose to lock
only at the percentage of total assets because that is their
best number. (See Revlon Ans. Br. 94). That percentage
ranges, according to defendants' expert, between 48 and
45 percent. Defendants contend that the fact that the
divisions being sold comprise 59 percent of Revlon's total
operating assets is irrelevant.

Defendants' insistence on looking only to total
assets is incorrect. The Delaware courts in examining

financial data to determine whether a sale comprises all or
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substantially all of corporate assets look to many factors,
including net revenues, operating profits and pre-tax net

operating income, -as well as total assets. See Gimbel v,

gignal Companies, Inc., Del. Ch., 316 A.2d 599, aff'd, Del.

Supr., 316 A.2d 619 (1974); Katz v. Bregman, Del. Ch., 431

a.2d 1274 (1981); Bacine, supra. The "test does not lend
itself to a strict mathematical standard to he applied in
every case" and "[i]f the sale is of assets gquantitatively
vitél to the operation of the corporation and is out of the
ordinary and substantially affects the existence and purpose
of the corporation, then it is beyond the power of the Board

of Directors.” Gimbel, supra, 605-606. Defendants' attempt

to preclude this court from considering the percentage of
divisional assets (operating business assets) which these
three divisions occupy makes no sense. Considering all the
relevant financial data, including that propcsed by defen-
dants, the three divisions in 1984 constituted at least

61 percent of sales, some 57 percent of profits, 45 percent
of total assets, and 59 percent of operating divisional
assets. As such,. they are clearly "quantitatively vital to
the operation of ‘the corporation.”

Desmedt v. Gardner, Del. Ch., C.,A. No. 6430,

Marvel, C. (June 26, 1981}, cited by defendants to lend
support *. the argument that the "quantitative" test is not

satisfied here, is entirely inapplicable. First, that
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decision makes no mention Qf'the percentage of assets being
sold.* Rather, Desmedt was decided as it was because the

assets sold were no ldnger of any importance to the corpo-

ration:

[A] situation is presented in which feuding

Italian families are competing for the

right to acquire from Aeicor It-lian Ha-

bour facilities which are no longer rszle-

vant to Asicor's businzss, which facili-

ties are located at Livorno, Italy ...
Slip op. at 1 (emphasis added). For this reason, Chancellor
Marvel denied preliminary injunctive relief, holding that it
was "altogether possible that the provisions of 8 Del. C.
§ 271 do not apply."” Id.

As far as the gualitative tast, there can be no
question but that these three divisions constitute the very

core of Revlon's operations.

In Xatz v, Breqman, supra, the gqualitative change

of the corporation following the asset sale was from a

manufacturer of steel drums, to one of plastic drums.

* Revlon, at page 95 of its answering brief, refers to
certain percentages of assets in the Desmedt case,
which they say can be found in a memorandum filed
.in that case, but not attached to Revlon's brief.
Revlicon's attorneys, who were involved in Desmedt, have
been unable to supply a copy of the memorandum to
plaintiff, as requested following receipt of the brief.
This may give the Court some feel Iuis -the desperate
lengths to which defendants must reachh for some of
their authorities.




Finding that this would "represent a radical departure from
Plant's historically succéssful line of business" and
further that whistorically the principal business of Plant
industries, Inc. has ﬁot been to buy and sell industrial
facilities vee," the court held that the sale would consti-
tuté a sale of substantially all of the assets of Plaﬁt, and
should be approved bv a majority of its outstanding stock=

holders. Katz V. Bregman, Supra, 431 A.28 1274, 1276.

Here, the radical departure is even more pronounced. Revlon
will sell its original Beauty Producﬁs business, its néme,
and its entire stﬁucture will change, 1its remaining busi-
nessas being geographically located largely outside North
america. The sale is also c;early out of the ordinary
busiqess_of Revlon, which as in Katz, has never been to
broker businesses.

Defendants rely on Gimbel v. Signal, claiming that

there a sale of oil and gas operation did not require share-
holder approval even though the company's oriéinal purpose
was oil and gas. They neglect to mention that Signal
eaxrlier changed its name from Signal 0il and Gas Company
“for-fhe announced need for & new name appropriate to the
broadly diversified activities of Signal's multi-industry

complex." Gimbel, supra, 316 A.2d 599, 608. Moreover, the

0il and gas business had fallen to third spot in revenues

and earnings, and second, in assets. 316 A.Zd at 607. In
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contrast, here, Revlon'é Beauty Products division remains
iﬁs flagship pusiness, with revenues,-profits and assets
greater than any other business segment.

| In sum,.defendants attempt to mask what is, in
ggsence, a single transaétion, through which they purport to
divest Revlon of assets which are the very heart of its
operation in the guise of separate transactions which
allegedly are neither guantitatively nor gualitatively vital
to it. But this court must loock "behind the masque of words

... and discover the face of the true intent." Starring v.

American Hair & Felt Co., Del. Ch., 101 A. 887 (1937).

Stockholder approval should be required for this sale, which
is far beyand the crdinary course cf business and which

greatly affects. the .existence and purpose of Revlon.




Iv. PLAINTIFEF == AND ALL STOCK=-
HOLDERS OF REVLON -- WILL BE
IRREPARABLY INJURED IF THE

~RELIEF REQUESTED IS NQOT GRANTED,

As is customary, defendants argue £hat plaintiff
cannot satisfy ltS burden of proving probablllty of success
on the merits, lrreparable harm or a b~lance of hardshlps in’
its favor. But if the Forstmann Little/Revlon lock-ups are
not énjoined, plaintiff, as well as all stockholders of
Revlion, will be seriously and irreparably harmed.

They will be precluded by the asset lock-up, the

Rights, and the note and preferred stock covenants from the
opportunity of obtaining the best offer for their shares.
As this court has previously held, a board's failure to
cbtain the best priée avalilable for its stockholders,
particularly when competing offers at higher prices have
been made but not seriously considered, calls for the entry
of a restraininé order which "is essential if the best
interests of the stockholders are to be served." Thomas v.

Kempner, supra. Where management has failed to obtain the

maximum price available, particularly in a situation where
competitive bidding has been ignored, the injury to stock-
holders rights is such as to require this court's interven-

tion. See, €.9.., Pennsylvania Co. v. Wilmingten Trust Co.,

Del, Ch., 186 A.2d 751 (1962); Lockwuod v. OFB Corp., Del.
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Ch., 305 A.2d 635 (1973). And delay, as here, in a tender
offer, in itself const;tutes irreparable injury. See

gennecott Corp. v. Smlth 637 F.2d4 181 (3d Cir. 1980), Mesa

partners V. Phillips Petroleum Co., De;. Ch., 488 A.2d 107

. (1984).
These arguments are nct even addressed by defen-

danﬁs, who contend, contrary to this court's earlier

holding, that Pantry Pride is "without standing" as a bidder

to assert injury from the transactions complained of herein.
But Pantry Pride (or moré accurately MacAndrews & Forbés) is
more than a third party bidder, it is a stockholder,
suffering injury in its dwn right, as well as in a

representative capacity. And no "speculative” transaction

is being chilled as defendants claim, citing FMC Corp. v. R,

* p. Scherer Corp., 545 F. Supp. 318 (D. Del. 1982). Scherer

concerned "vague épeculativé conjecture as to the existence
and terms to be offered by an unknown, potential tender
offeror..." Id. at 323. Defendants can hardly argue that
Pantry Pride's offer can invany Way be equated with the

Scherer situation presented. See also, Mesa v, Phillips.

Further, defendants’ claim that the Rights cause
plaintiff no irreparable harm is without merit. The
shareholders of Revlon are being deprived of all offers by
defendants' Rights, lock-up and restrictive covenants.

Significantly, Pantry Pride's offer of $56.25 is already




superior in present dollars to the merger price, yet Revlon
maintains the Rights as a bar. Revlon shareholders are i

being denied the right to accept what Pantry Pride believes

is a better bid,'and this denial is clearly irreparable
harm.

With regard to pfobability of success on the
merits, plaintiff has clearly shown a reasonable probability
of success in an ultimate heariﬁg. Defendants, acting in
rheir own self interest, have entered intec a merger S
. agreement which will permit a grossly inadequate asset
lock-up to the detriment of the company and its share-
holders. Defendants have admitted theixr failuré—to seek a
higher offer, and their desire to present every possible
obstacle to Pantry Pride's higher oﬁfer.

Finally, on the balance of hardships, Revicn
argues that its shareholders would be "deprived of the
benefits"” of the Forstmann Little deal should an injunction
issue. That claim simply ignores the fact that it is Revlon
who has consistently deprived the shaxéholders of any other
offers. Should an injunction issue here, it would do no
more than to open up the market to all bids. It is only
from the unique perspective of the Revlon defendants that

such a result could become a "harm" to their shareholders.




CONCLUSZION

For the foregoing reasons, plaintiff respectfully
requests that this Court grant plaintiff's motion for a

preliminary injunction.

Respectfully submitted,

Bruce M. Stargatt
Edward B. Maxwell, 2nd
David C. McBride
Josy W. Ingersoil
Young, Conaway, Stargatt & Taylor
lith Flocr
Rodney Square North
P, 0. Box 391
Wilmington, Delaware 19899-0391
(302) 571-6600
Attorneys for Plaintiff

Dated: Octcber 18, 19885
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charles F. Richards, Jr.., Esquire
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. Morris, Nichols, arsht & Tunnel

" p. 0. Box 1347

~ Wilmington, Delaware 19899

Re: Mesa Petroleum Co., et al. v. Unoccal
Corporation, et al. - C. A. 7997
Date Submitted: April 18, 1985

Dear Gentlemen:

This is the decisiomn on plaintiffs’ application -
for a ‘temporary restraining order enjoining defendants
from enforcing théée portions of .certain bylaw amendments
which regulate the nemination  of directors and the pro-
cedures by which sharsholders may present business at
annual meetings. This litigation is one facet 1in the
current effort by plaintiffs, Mesa Petroleum Co. and related
entities (collectively "Mesa'}, to takeover defendant,
Unocal Corporation {"Unocal"”), a Delaware corporation
engaged in petroleunm, chemical, geothermal and metals
operations.

swe facts, for the mgst part, are undisputed.
on February 14, 1985, Mesa disclosed in a Schedule 13D
that it had acquired approximately 12.6 million shares

or 7.3 percent of the commen stock of Unocal. According
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ro that £iling, Mesa a;quired the stock solely for the
 puerse of iqvestment. By February 22, 1985, Mesa had
increased its stake to '9.7 ﬁercent, still for the stated
purpose of inveétment only. |

| The bylaw amendments at issue were unanimously
jgdogted at a Unocal goard of Directors meeting held on
‘pebruary 25, 1985. They provide, in ré}evant part:

ARTICLE IIL

section 6. voting. ...A nomination
shall be accepted, and votes cast
for a proposed nominee shall be
=ounted by the inspectors of election,
only if the Secretary of the Company
has recesived at least 30 days prior
top the meeting & gtatement over
rhe signature of the proposed nominee
that he consents to being a nominee
and, if° elected intends to serve
as a director. Such statement shall
also contain the Unocal stock owner=
ship of the proposed ncminee, occu-
pations and business history for
the previous five years, other di-
rectorships,...and ail other infor-
mation required by the federal DIOXY
rules in effect at the time the

proposed nominee submits said
statement.

Section 7. Notice of Shareholder
Business. At an annual meeting

of the shareholders, only such busi-
ness shall Dbe conducted as shall
have Dbeen properly prought before
the meeting. TO be properly brought
pefore an annual meeting, business
must be {(a) specified isn. -che notice
of meeting {or any supplezent thereto)
given by o at the direction of
the Board of pirectors, (b) otherwise




r as F. RiCNRaLWdar W7 wmmTTT
Gilchrist Sparks. 11I, Esguire

properly brought pefore the meeting
by or 2t ehe direction of the Board
of Directors, OT tc) otherwise ProP~
" erly brought pefore the meeting
by a shareholder. For business
tc be properly prought before an
annual meeting DbY & shareholder,
the Secretary must have received
written notice at least thirty (30)
days prior to the meeting. A share-
holder's notice %o rhe Secretary
shall set forth as to each matter
the shareholder propeses to bring
pefore the annual meering (&) &
brief d..scription of the business
desized to pe brought refore the
annual meeting....Notwithstanding
anything in the Bylaws to the con-~
rrary., no business shall be conducted

At the time these amendments wearse adopted, at

'1east‘ some members"of‘ Unocal's beoard were concerned that

Mesa might not continue as & passive investor much longer.
If Mesa were tO present 2 proposal at the annual meeting

scheduled to be ‘eld on April 29, 1983, ®he directors

were concerned that management and Unocal’s sharsholders

might not be given a fair opportunity to consider the
proposal. According to the affidavit of Unocal's assistant
‘general counsel, the board was advised that these amendments
’ﬂPUId prevent Mesa from gaining &n sunfair advantage”
iand would have the peneficial effect of promoting the
§rderly conduct of meetings and permitting Unocal to respond

to shareholders' nominees and proposals.
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1985, in an amendment to its Schedule

on March 28,
'130' -Mesa"*disclbﬁed that it had acquired 13.6 percent

of the commao

n stock of Unocal and that its purpose included

£ Unocal. ©n the same day,

possibly- obtaining cocntrol ©
purpose, Mesa provid

sjn furtherance of this ed notice to

gcal of 1its intention proposals at the

co present two

Un
april 29 annual meeting. als are (i) %0 adjourn

The prepos

ns and to have a new record

the annual meeting for rwo mont

 date set in connection with the adjourned meeting and
(1i) to rescind any action taken at the meeting prior
~ ¢o the approval of adjournment.

Mesa's pDurpese in proposing +he adjournment was
o ;llow‘Unocal‘s.shareholdgrs adaquate time before voting
to consider any plan Mesa

‘on the electicon of directors

, d \
might present to acguire Unocal o effectuate a restruc-
pitalization of the company- on April 8,

"ydring or reca
offer for 64 million shares

1985, Mesa commenced 2 tender

of Unccal at- $54 per share. If the Unocal stock 1s pur~
which is set to expire on

chased pursuant o the offer,

Mesa will then own slightly over 50 percent

‘May 3, 1985,

.. of Unccal's outstanding commc: stock. The offering circular

rent intent. following the render

~discloses that Mesa's cur

off:r, is to Ppropose a second step rransaction whereby




4 shares will pe exchanged for

e remeining publicly hel

alued at $54 ©
pril 7, 1983, Un

corities v er share.

jetter dated A ocal's shareholders

BY
pany's interpretation of 1its new

ere advised of the com
'ylaws. The letter explained
gre thirty day notice

that the timeliness

shareholder proposal under
is determined py reference to the originally

led'meeting date regardless of whethex the merting
The letter advised that, under Unocal's

n i1f Mesa were successful

its bylaws. eve

in obtaining 2a cwe manth adjournment of the annual meetling,
ie would be precluded from presehtinq any proposals at

the adjourned meeting.
in accordance with its previously

on April 12, 1983, 1

ahnounced intention te do so, Mesa began soliciting proxies
Lin favor of its adjournment proposals‘ The proxy statement,
iike the earlier offering circular, states Mesa's intent
to propose & second-step rransaction whereby 1t would
obtain the entire equity interest in Unocal 1if the tender

‘offer is successful.

out the chronology of

it should be noted

tender offer

events rel.ting

TC round
+hat on

o Mesa's takeover attempt,
1985 Unocal responded:

r for op to 8

April . +r Mesa's
7.2 million

by commencing 2an exchange offe




7—a;i;hr15t Sparks, 111, Esquire
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ghares of its stock. pPursuant to the Unocal offer, which

is conditioned, among other things, on Mesa consumnating
jrs tender offer, each share of Unccal stock would Pe

-exchanged for a package of debt securities having an aggre-

gate'principal amount of $72. Unocal's offering circular
Vstates that its board unanimously authorized the exchange
soffer in order to provide Unocal'!s shareholders an oppor-
runity o obtain fair value for their sharxes following
the Mesa tender offer and to make 1t more difficult for
.Mesa to complete its render offer, which the Unocal board
. determined is grossly ihadequate.
The foregoing 1is intended only to highlight the
:_sequence of events agéinst which Mesa's application for
a teﬁporary restraining order must be considered. Time
does not permit a fﬁller desq;iption of the moves and
countarmoves of the parties ~including alteration o¢f the
quorum requirement for thé anntil meeting and the insti-
tution of no fewer than five lawsuits in various state
and federal courts around the country.

1+ is settled law that preliminary injunctive

relief will not be granted unless plaintiffs establish

' beth a probability of success on the merits and the threat

of imminent irreparable harm. Bayard v. Martin, Del.

'Supr.. 101 A.2d 329 (1953). In support of its claim on




argues that the bylaws should be struck

he.herits. Mesa
¢gn for any
el. C- §211(b) by limi
tiansacted at an an

which ﬁay be
h were properly noticed thirty days

of three reasons. First, they conflict with

ging the sharenolder- generated

ngal meeting

ose matters whic

ro th
agvance. Second., the bylaws cperate inequitably by,
ong oth things, imposing rhe notice restrictions on

but not management. rinally, the bylaws

era adopted for the 1mproper purpese of thwarting

:_alleqedly w
and thereby entrench;ng m

‘Mesa's takeover pid anagement
in office.

on the issu

e of irreparable harm Mesa argues that

Unocal's interpretation of the bylaws notice requirements
es aéplied to an adjourned meeting is having an immediate
ehilling effect on Mesa's ongoing ProOXY solicitation.
Simply stated,‘if no shareholder proposals may pe presented
at an adjeurned meeting, there is no reason to vote "n
.favor of adjournment. tn addition, Mesa contends that
- the bylaws' incterference with the corporate franchise
provide an independent basis for & finding of jrreparable

harm.
here is insufficient avidence

Unocal responds that t

at its ad journment interpretaticn

foom which €O conclude th

effect on Mesa's proxy solicitation.

‘is having 2 chilling
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AR executive of the proxy solication firm retained by

ting his opinien that Unocal's

Mesa provided an affidavit sta

interpretation will have a significant chilling

pylaws

 effect on Mesa's Pproxy solicitation whereas an executive

" of Unocal's Proxy solicitation firm submitted an affidavit

expressing the opposite view.

As to Mesa's second claim of irreparable harm,

gnocal points out that there is no evidence that Mesa

or any other shareholder has been prevented from presenting

a propesal because of the thirty day notice regquirement.

Mesa's adjournment proposals were noticed in accordance

with the byiaws and, presumably, will be presented at

the annual meeting. Rased upen the present record, Mesa

appafentiy‘has no interest in presenting any other proposals

on April 29th and its present intent to present proposals

- at an adjourned meeting date are contingent not only upon

the annual meeting, in fact, being adjourned, but also

on the success of its tender offer. Accordingly. Unocal

argues that any harm Mesa may suffer is purely speculative
at this peint. |
case of Plaza securities Company

In the recent
pel. Ch., C. A. No. 7932, Brown,

79, 1985,

v. Datapeoint Corporation,

C. f{(warch 3., 1985), aff'd.. /pal. Supr.. No.

Horsey, J. {March 8, 1985), chancellor Brown found that

the irreparable injury requirement is satisfied, "{wlhere
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he l1egal right granted by the law appears to be clear,

herg interference with that legal right will necessarily

-~ in the absence of Lnjunctlve protectlon by the Court,

and where it reasonably appears that money damages cannot

quately compensate gor the interference with that legal

ight....“ slip Op.. at 15. In Datapeint, plaintiffs

:announced tneir intention O solicit consents pursuant

. - §228 to remove and replace the Datapeint
poard of directots. The company responded DY adopting

fa hylaw which would delay the effectiveness of such a

consent procedure for at least forty five days after the

consents had been obtained. The Court ¢ound, among ather

things, that pxaxntlffs “undoubtedly would be . impeded

‘in their consent solicitation effcrt i€ the Datapeint

‘bylaw were allowed to remain in effect” pending final dis-

position of the claim. 31lip Op. at l

1 find the analysis in Datapoint to pe controlling

as to both aspects of the claimed irreparable injury ln

this case. Notwithstanding Unocal's opinioh evidence

+o the contrary, 1 am convinced that its adjournment inter-

‘pretation of tae bylaws will impair Mesa's ongoing proxy

solicitation efforts and will cause jrreparable harm if

ne preliminary determination is wade as to the merits

- of Mesa's position. Ogndoubtedly, there are Unocal share-




cracles F. Richard3, <$D.s SaduLr®
A- Gilchrlst sparks: 111, Esguire
gpril 22, 1985 :
page TR

who will vote against adjournﬁent for the sole

nolders
e that no shareholder proposals

rhat they heliev

_;eason
t an adjourned meeting.

could be presented 2 1¢ that belief

‘harm to Mesa wil
Thus, I f£ind that Mesa

is misplaced, tne 1 not be adequately

n money damages.

'jcompensable i
trating immediate irrep

its purden "of demons

ne bylaws are invalil

arable

hais met
harm ©n she claim that € 4 as applied
o a greater than thi~tY day adjournment gf the annual

meeting.
are not presaent with

However, the same £factors

respect to the' overall validity of the bylaws. it
-plaintiﬁfs prevail as o rhe adjournment issue and .they
obtain the necessary votes to adjourn rhe meeting: it
appeers 'ﬁhat they will have an ocpportunity to give the

quired by the bylaw e adjourned

-notice re s and present-at th

21 they wish t© make. Even

ing any shareholder proposa-

éursuant ta 8 Del. C. §211(b), Mesa has

meet

assuming that,
':an unfettered right o present 2any proper business &t
an annual meeting without any advance nptice, there 1is
~hat the bylaws necessarily

S no showing on the present record

will interfere with th-t right. Until such time aSs Mesa

or another shareholder seeks to present 2a proposal that
cannot be presented in accordance with the bylaws, there
is only a hypothetical threat of injﬁry. Based upeon my
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. findiné"that there is 1o threat of immediate jirreparable
narm as to this portion of Mesa's claim, I will not address
jes for to do SO under these facts would be tanta-

 ghe mer

an advisory opinion. cf. EMC Corporation V.

mount to
pel. Ch.. Cc.A. No. 6889,

Sscherer Corporation,

Longobardi. v. C. (August 6, 1982).

Turning EtO rhe merits of <the adjournment claim,

Mesa relies primarily on the decisions in Lerman V.

Diagnost
gchnell V.- Chris

je Data, InC-/ pel. Ch.. 421 A.24 907 (1980) and

-Craft 1ndustries, Inc.: Del. Supr-: 283

A.2d 437 (1971) in support of jts position rhat the adjc-rm=

ment interpretation is inequitable and thus invalid.

é4 that ﬂanaqement

pilio Schnell the-Delaware Supreme conrt hel

may not use corporate machinerxy for an improper purpose

£ the action raken is legally permissible. pDefendants

eting date for the purpose

even 1
there advanced the shareholder me

of thwarting 2a prox& contest and in order tO perpetuate

management in office.

The Schnell holding Wwas pased upen

certain bylaw

a finding

of improper purpose. In Lerman, however:.
rd to defendants'

amendments Were struck down without rega

motives because of the inequitable effect of those amend=

mencs. The Lerman defendancs adopted a bylaw requiring

for the poard

shareholders tO submit thelr nominations
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of.airectors at least seventy days in advance of the annual
neeting- The annual meeting date, which was to be set
by the board,‘ was fixed sixty three days after its
'annouhcer&ent, thus making it impossible for a shareholder
ro - comply 'wiﬁh the seventy day notice .requirement. '~ The
Court inyalidated defendants actions pased upon 2 finding
rhat thelr "conduct Was poth inequitable (in the sense
of being. unnécessary under the circumstances) ‘and had
the accompanying dual effect of thwarting shareholder

opposition and perpetuating management in office.® Lerman

v. piagnostic Data, Inc.. pel. Ch., 421 A.28 907, 914

(1980) -
Mesa argues +hat the Lerman holding is directly
on point. Unocal's adjournment interpretation was not

announced'uﬁtil april 7, 1985, thereby making it impossible
for Mesa to comply’with the thirty day notice requirement.
The adjournment interpretaticn is inequitable because
it 15 unnecessary %o the stated purpose of the notice
bylaws. If thirty days advance notice 1is sufficient tO
allow the shareholders' and the company +ro evaluate and
respond to any propesals or nominees, then it would =zeem
that thirty days notice before the adjourned meeting date
would accomplish that purpose Instead, under Unccal's
interpretation, ninety days advance notice is being required

under the facts of this case. Finally, as in Lerman,
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che adjournment interpretation is impeding Mesa's takeover

attempt.ané'thereby helping to perpetuate management.
ynocal strenuously objects to this characterization.
The 5ylaws were adopted on February 25; 1985 at a time
when Mesa purportedly was a passive investor. There were
no bylaw. amendments adopted OT other board actions taken
on April 7, 1%983. ALl that happened was that Unocal dis-
closed itg interpretation of the bylaws — an interpretation
that Mesa clearly anticipated and that, in Unocal's view,
is mandated by Delaware law. Thus, Unocal did nothing
to make it impossible to comply with the thirty day notice
requirement and to the extent that Mesa now £inds itseif
in a'difficult pesition, it is 2 problem of its own making. '
| However, Unocal's efforts to distinguish Lerman
do not address the egquitable principles applied there
and equally applicable here. The notice pylaws do not
expressly provide now they are to gperate in the case
of an adjourﬁment and there 1is no settled Delaware law
from which Unocal's jnterpretation could have been deter-
mined with any reasonable certainty. Although there is
éuthority for the proposition that an adjourned meeting

is considered 2 continuation of the original meeting,

Atterbury V. consolidated COpPReEr Mine Corp.: pel. Ch.,

20 A.24 743 (1941). there is also 2 statutory requirement
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that new notice be given for an adjourned meeting if the

— | —

adjgurnment ig for more tﬁan thirty days. g pel. C-
§222(¢c) - Thus, there was & reasonable pasis for either
interpretation_ of the new notice bylaws. Undar these
circumstances. and with the knowledge that Mesa .believed
j¢ would be possxble to present a shareholder proposal
pefore the adjourned meeting, Unocal' s failure to announce
its 1nterpretablon of the bylaws until after the thirty
-day' not;ce period had run was inequitable. Nor does it
matter that on April 7th <there was only an announcement
as opposed to some poard action. The affect of that
announcement was the same 2as if Unocal had adopted a new
bylaw amendment qoverning the notice requirements for
adjourned meetings. '

Based upon the foregoingd, 1 find that Mesa has
established & likelihoed of success on the merits on its
claim that the adjournment jnterpretation of the bylaw
amendments 1is invalid. As noted earlier, I also find
that Mesa 1is threatened with immediate irreparable harm
as a result of the adverse impact that Unocal's adjournment
interpretation is having and will continue to have on
Mesa's prIroxy solicitation. A temporary restraining order
+{11 issue upen the posting of 2 pond ia the amount of

$10,000. I request that Mesa submit a form of order in

|
|



is opinion, ~on notice, as prompt].y as

yery pruly yours:

CB:fsb

wc: Register in Chancery




