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4 THE COURT: Is everybedy one

reasonably comfortable? h

My, Stargatet,

> @

MR, STARGATT: With deference to
vour Honor, Justice liloh. this Court has often said
that it plays a emall part in a larger stage ia these

takeover battles, and I have often thought of myself

a - & @&

as prott; auch of a bit player in cases of this

9 seret. loi soc hare. It appears %o me that we are sll
10 of us now at csuter ttaq‘. '

11 The guestion here, as we see it, is
13 whether the markst will be sllowed to operats or

13 | whether Revlon stockholders will be deprived of tﬁn
ié right to tander oOT not tsnder into thu‘pondinq Pantry
15 Pride offar blcadic of Ravlon's defensive tactics.

- 16 There has been a stack of paper infiicted on the

17 Court, largely dealing with the facts. The facts as

i8 they have esmerged cover a time span of from July to

19 now, mostly from August 19 to now. - And being

20 somewhat of a fact lawyer, it seems to me that they
21 are not coaplicated.

22 I propose to reviaw them with some
23 care and then to spuik with respect to the legal

24 arguments.
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Ia July of 19638 Pantry Pride
o:proisod interest in a negotiated transaction with
Revlion. Revlion was not interested, encapsulating a
Yot of who struck John when 1 say th‘t, bat I think
that is all that needs to be said, uafll ﬁugnnt
Pantry Pride persisted. Revlon ineisted on a '
stand-still agreement froa Pantry Pride as a
énndit&eh %o negotiation. Pantry Pride refused to
have its hands tied.

. pantry Pride continued %o talk o
Ravlon, indicating that it intended to make a
iander. During those conversations. Pantry Pride
tried to get nagotiution- going, nnd-;o eventa.turned
out, Revion stalled,

That became apparent when on August

19 tﬁn acélon ﬁaard of directors adopted what has
come ta be called a poison pill rights plan, sort of
2 new innovation ia the arsenal of weapons that
potential targets, advised by counsel axpert in these
areas, seem to adopt. The essence of the plan was
that 1f 963 a share was not offerad to all Revlon
stockholders by an offsror who got more than 20

percent of Revlon stock, the stockholders would have

¢he right to turn 1n that stock for a $65 Ravion dabt
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instrument. The $48 price was high, known to de
high., It was doubtful that if ligquidated Revion
could achieve that sort of & returm.

The rights were redeesabla for a dine
aplece by the Revien » independent"” directors, the
pon-management directors, in their discretion in any
transaction which they approved. _

confronted witﬁ. surprisingly, this

e ® a e e & w B v

device that Revlion had chosen to iatroduce under the
10 guise of conversations, on August 23 Pantry Pride

il proceeded with what it had tried to aveld doing: A
12 | public tender offer for any aad all of Revion's

13 shares at $47.830 a share, provided the rights were
14 voided. |

18 ' on August 29 Revion again reacted,
16 aot by u-gdtiatinq or discuseing with Pantry Pride
17 the possibility of its doing better on a negotliated
i8 basis but by tendering for & quarter of its stock, 10
19 aillion shares, in return for which it offared the
20 exchange of n;tna with a face value of 8$57.50 apiece
21 | and @ tenth of a share of a hundred-dollar preferred
22 stock. The package was thought to be worth 357.50.:
a3 | The notes and prefesrred stock wers

4 used as a vehicle to put in place anathar poison pill

E
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‘-; for the clear and express purpose of deterring Pantsy
Pride. 7The draft minutes declare that as the
purpose. Unless waived by so-called independent
directors, again, RQQIon is, in effect, paralyzed.
It is sevarely rcatriéttd from incurring debt, It
can't sell more than 2 percent of its assets. It

can't even increase its dividends.

. 5 & o » o =«

I2 it is not clear from the ninuttg

that this was pure and simple an anti-takeaver

- 10 devise, 1.=a1§ attention to the fnct.that again this
11 wai independent directors whc wers given these
12 responsibilities, the independent directors being the
13 on;. who wers auppaaédly 13pa§t:al to possible
14 takeover offers. These sorts of decisions ordinarily
15 are left in the hands of the full board. Not so with
b Y the poison pill,

1? The effect of these poison pill

is rc-triétion- is that only Revlien's current

19 independant directars or their hand-picked successors
20 can remove the strait jacket into which the

21 restrictions put Revion. 1If they resign, for

22 ozinplo, 12 it becane apparent that Pantry Pride was
23 going to win the contest, this tander would proceed,

24 there would be nobdody to waive the Testrictions, and
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Pantry Pride and Revlion would be forsver stuck with
thea. If they ars replaced by stockholders at some
later time with Pantry Pride no longer on the scens,
the restristions continue in place. It is only the
current independent directors or the successors
elected by them, nominatad by them or chosen by thes
at & board meeting who can ﬁ;ivc thowe restrictions.
There is a contention in the
Skadden, Arps brief, first brief, that those
restrictions are illegal per se, that they break the
outer limit of covﬁorato flexibility. I plan to say
no more about them than what the brief itself says.
On Septasber 13, ittar Revion took
down under its solr-tegﬁor. Pantry Pride lowered its
aoffer to 8542 a ohartg; And if Your Nonor has waded
through the briefs, you will note that much is made

of that in our friend's brief. Psntry Pride aade a

‘47.%0 offer and then lowered it,

But the fact is undisputed, and it
was recognized by Revlion, that tha'rcducéd offer was
designed to take into account the effect of the |
exchange offer, which had 1n£11ctc& dedt on the

company at a higher lavel and caused a dilution to

ogeur.
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1 . Again, the $42 offer, which was the
2 equivalent of the pre-exchange offar, the $47.80

3 offer, was cash any and all, but it had a floer of 90
4 poreo#t, because it would not work unless 90 percent
8 of the ;toek tendered, since the other 10 percent, i
8 the rights had not been pulled, would have been
7 entitled to convert. Pantry Pride said in the offer
8 that if the poison pill was pulled, it would consider
9 raising its offer.

10 ] . After the September offer went out,

11 Pantry Pride still tried to sit down wiih Revlon to
12 strike a bargain. On September 27 Ronald Perelman

13 of Pantry Pride wrots Michal Bergerac of Revlion,

14 offering to do a merger with Revlion at $50 a share

18 | and offering to n.qétiltt. On October 1 Perelaan --
16 and at this point Pantry Pride was, in effect,

17 bargaining against itself -~ upped his merger ocffer

i3 to $53 a share.

19 : This time there was a response, and
20 it took the form of a press release. On October 2
21 Revlion announced a possible leveraged duy-out with
22 management at $54 a share, but asked Puntry ?ri&- to
23 keep its 853 offer open. The next day another preas

24 relaase was issuad. Apparently using Pantfy Pride as




o

W a3 Ot e @ W

o

10

11

12

.13

14
18
16
17
18
19
20
21
22
23

24

JELELUF TER 499 [ 19=10-87; 1:08AM

H 30242392169 23486799; #10

- — —

a stalking horse, ae our friends have put it {n their
brief, certainly as a benchmark, they anncunced that
an LBO deal had been done at §56 per share,

As we learned later when the merger
agreeaent with Forstmann Little was finally produced
€0 us, the L3O had these faatures, asong others: A
price of $3¢ to shareholders when and i¢ they
approved the Rerger, Ranagement participation ia the
LBG to the sxtent of 18 percent of the egquity, an
agreesent that managenment's s.vprluca'eontrnctn, ite
golden parachutes, would be triggered, even though

the olplach nanag-nonfryaoplo iz many if not most

" cases would not move from their desks. They would

continue to work for the continulag entity. The casf
of thf golden parachutes, the receipt to Mr. Bergsrac
and others, totaled $40 million, including 820
million te Mr. Bergerac, and the sale of Revion's
Beauty Division and the Revlion name to a f£firm called
Adler & Shaykin for 4900 milllion.

Mow, mentioning Adler & Shnykin..lnt
me digress for just a moasnt, bec;uao I do not plin
tc separataly tr-u{ with the sale of asset poinf: in
the argumant. And i asan to say no aore about Adler

& Shaykin than what I am going to say, unless I need
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-te reply to something that is said by somebody else,

We roeoivod‘v.ry lats yesterday afternocon an
application on behalf of Adler & Shaykin to intervene
in these preeoodiagi._uuppoiodlv to protect their
rights, with a grievance that they ought to have beesn
nade a party. It may be that they lilnnd-r-?and or
that maybe we lill&p*‘l.'d ourrpoint of view on that
subject, but I -hnllltry te do 80 S0 as to euf.otf
later o2 pirhag- reduce later argument on the point.
We have taken the position in the

brief =-- and I will not articulate during the course

of the argument section -~- that the Adler & Shaykin

deal in combination with the 3528 million loek-up
that has been given to Forstmann is a sale of all or
substantially all of Revion's assets, which as such

requires stockholder approval. If we are corrasct ia

- that, we do not seak to enjoin the Adler & Shaykin

transaction. And I haven't looked back over our
papers in the rush of trying to get everything else
done to see if there is anything on the subject. I
don't think thers is, We don't seek to snjoin the
Adler & Shaykin t£annnct$on.

If the Adler & Shnykiﬁ transaction is

subject to stockholder approval, two things can
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1 hnpp;as it may be approved., 7The outside closing
2 date is January 15, 1986, 1t may de approved, or it
3 may be disapproved., If it is approved, then there is
Py nothing to argue about. If 1t is disapproved, therse
8 is a provision in the Adler & Shaykin asset sale
§ | agreement which gives Adler & Shaykin a right to 320
1 aillion by way of what Mr. Bergerae in his deposition
8 called liquidated damages foy non-consummation of the
9 transaction, But at this point, at least from ouyr
10 side, we see nath;hc to argue about with Adler &
11 Shaykin.
12 THE COURT: Let me iaterrupt you.
13 Are you saying that you recognize that in the event
14 that Pantry Pride would be successful, the new owners
18 would be contracitually bound to at lsast the
is . 1iquidated danages provision?
17 NR. STARGATT: We recognize that
13 provision exiets in the contract, and because we
19 | have been kept so much on the ocutside, we do not know
20 whatﬁ.r there is a q-!an-o or, 1f there is one,
1l whether we would wish to pursue it ;1th respect to
22 " | the liquidated dasages aspect of the contract. But
23 we do.racoqnizo that that was a contractual provisioen
24 in the sale of asset agrsement. And the éeasan we
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recognigze it is, we read it there.
THE COURT: Well, if, as I reeall in
the brief, your argument is that thers {s an

aggregate sale of assets if you combine the Adler &

- & @B W -

shaykin provision with the sale o2 the Nealth Aide

Division, and 1f that, in effect, invalidates the
Yorstmann Little arrangement, c¢an I just turn my back

on that part of it or do I have to sub silentio

o @

invelidate that, toa, if I invalidate thes Forstmann

10 Little deal? .In uthér words, can I leave i1t where it

11 is on your terms or don't I necessarily have to face
12 ‘tho effect of it undar your aggragate argument?

13 MR. STARGATT: Well, the aggregate
14 argumsnt only would resﬁlt‘in the requirsment that

15 the Yorstmann Little and, per force, the Adlar &

18 Shaykin trnn-icéionc be subjected to stockholder

17 approval. Forstaann nitflc obviously deesn’'t want
by | that.. Adler & Shaykin doesn't either. .But it

19 dossn't operats to either validate or invelidate the
20 Adler & Shaykin deal, unless I am miseing the point
23 of Your Honor's quastion,

22 THE COURT: Well, I guess what I an
23 | saying is if you can put the Adlsr & Shaykin deal on

24 the shel?, why can't you put the othar deal'on.thé
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1 shelf., toa?
2 MR. STARGAT?: I didn't mean to say

3 ‘that we were puttinglit on the shelf. It is our
4 contsntion that it requires stockholder approval

8 because it needs to have added 9 it the lock-up

8 transaction. S0 ==

1 THE COURT: You don't mean toé ne te
8 engraft the condition on both, the condition of

9 lhnr-holdor approval?

13

0 | MR. STARGATT: We wish you to say
11 that the transactions are subject to shareholder
12 approval, yes, and in a sense you ¢ould say that was .

13 engrafting a copdition, yes, a condition which we

14 think the law requires.

ia - The $900 million sale, incidantally,
16 was, 3t is clear, to help finance Yorstmann's LBO.

17 The Beauty Division would never have bean -n;d but

18 sor the Forstmann entry into the picture. And iR '
19 seems ressonable tao infer that the $20 aillion

20 amount in the Adler & shaykin deal gave recognition
21 to the possibility that the Forstaaan deal might fall
22 apart and somebody else might take the company over

23 and be unwilling teo proceed with the Adler & 3haykin

24 deal. TYorstmann did not have encugh meney to buy

___ puAMDE®Y OONRT REDORTERS
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this company without that $900 million amount.

1t eleo provided, this serger
agreement of October 3, for the payusat of $28
million to Forstmann Little i the deal wae cancelled

on top of all of Forstuann's expenses. It contained

~ an agresment to elect three Forstmana noninees

immediately before the merger o the Revlion bc;rd.
They weren't named. TForstmann was given the abselute
right to name them. And the purpose was td put new
independent directors on. These directors were
contrtgind to be electsd by the preseant indopcndont
diroctnr-, g0 as to waive these debt covenants that I
spoke of, independent diroctar- slacting more
1adepcndlnt directors who can waive the debt
covenants, and alse ptnviﬂcd.n- a condition to
closing that the independent directors would give a
certificate apprbvinq the debt to be incurred by
forstmann Little on the leverage of Revion's assets.
rh‘ l‘!ﬂ.! agreenent declared that
56, the Forstmann Little price, was 3 falr price and
agreed to radees the poison pill) for the Torstaann
Little offar or, after a 10-day waiting period, to
readeex the rights for any other offer, any and all

cash of 888 or higher. In a sense the announcemant

CRANCRRY COURT REPORIERS
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af the Yorstmana transaction was good news to Pantry
pride. Up to this point Pantry Pride had been trying
to nagotiate dut had been rebuffed at every step.

gow at least it had a competitor. And it proceaded
to compate.

On Octobaer 7, four days after the
press release about the L3O, it sweetsned its tender
price to $56.25 a share, agalin, any anﬁ all, again,
all cash. It‘t-knd enly that Revlon do for it what
Revion had done for the asansgeasnt-sponsored LBO:
Redeen the poison pilll rigpés. as 1t had promised,
and provide relisf from the cuﬁonuntq. It is candid
to say that Pantry Pride Q;- nat optimistic about
getting Ravion's agrsement to level out the bdidding
field, 1f you will, based on past events. S0 it
£iled an amendment to its cosplaint hare, attacking
the rights and the covqnaﬁts and asking for rellief.

| The 10-day window provided ia the
merger sgreement for the redemption of the.rights

was due to expirs Sunday, as we sat before the Court

‘porhnp- last week. Time is sort of escaping. This

Sunday passed, and there was no redenption.
The Court during our hearing last

week, if it was last week, did not wish to assume
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that the board would decline to redeen the rights in
favor of Pentry pride’s offer, so the Court set a
schadule cavisioﬁsnc the possibility that there would
need to be no hearing put allowing for one if there
had to be one. And that is why we are here today.
Nesntime, Pantry Pride, we on our
side of the table, trisd to develop a record to make

the case that it had to maks in order to proceed

' pefore this Court as to facts relating to the merger

agreemnent. l;th this Court's lo-vi. expedited
discovery was allowed. Extensive production was
scught as to the background of the l.fg.r. how 1t-
came about, how it was to be financed, what the
board's thiakiag was about 1t, what natari;la weare
pefore the board, the board minutaes, the
circusstances of asnageaent's participation, the
golden parachutas. And what happenad next was in
keeping with everything that Revion had done before.
WNe got virtually nothing.

rhe discovery rules are largely
self-administered. The Court doesn't like to get
involved in discovery disputes and most typically
dcesn't have to. And most of the lawyers who

practice pefore Your Honor and the other courts of

CHANCERY COURT REPORTERI
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this state do everything that can be done ta-nvotd
that occurriag, gnowing that the Court doesn’'t like
it and themselves try to, and for other good ro;séa-.
work things out. There was 20 progress in that
direction in this case.

We sought the é-paaition of Mr.
Bergerac, another Fantry Pride director and Forsimaan
witnesess, 8¢ we would git both sides of the t#blo.
Meantias, Ravion requested that Xr. Perelnman be
deposed at th-‘nant tine as Bergerac, and we agreed.
Depositicas w;r. to have been last Friday, a week age
today.

puring the coursa of Pereluan's
deposition Revion's lawyer declared he was not
getting proper answers, and he aslected to tarainate
the Perelman deposition. He slso called over to
where I was deposing Sargersc and 1noéructad that
Bergerac leave that depoaition =~ it was maybe 20
ainates or a half an hour intos it -~ which he did.
He refused to produce the cther director, whe had

been noticad to be deposed last Saturday. Revlion's

" conduct is the subject of a motion for sanctions that

we filed I think on Monday moraing.

Meantime, we wers to have taken the
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Joretmann depositions Thursday and Friday of last
week. The Court issued commissions to allow that to
.occnf. Thers were arguments about whether it should
occur or shouldn't occur, and the Court ruled and
issued commissions.

_As ! sat Thursday afterncon in the
deposition room waiting for the Forstaann people to
show up. we wers served with a motion to guash,
£iled by Forstaann in New York. That metion, as' I
an advised, céuld_nat be heard much less decided
before the day before yesterday, under New York
practice. And I was told ihaf'it-is practically
impossible to get a fa-tnr‘hnnrinq on that issue in
New York.,  So Torstmann ipse dixit quashed its own
dapositions, and we have had no discovery out of
yorstsann in this case, nct an iota, not a pip.r.

| Late !ﬁnday afterncon we knew almost
nothing about the Forstaann transaction except we
looked at the merger agreement, which sither by then

or maybe the next day. had become = Rmatter of public

" pecord. Ws knew only what the record showed. Butl

we were preaparsd to proceed on that basis, and we
3id, as we were preparing our briets.

Then in the midst of preparing those

CHANCERY COURT REPORIERI
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brisfs late Sunday aftsrncon, at 4:00 or 8:00 in the
aftsrnoen there came over the wires an anpnounceaent
that the Revlion board of dirietn:s had met Saturday
and approved & new transaction, which included a
lock-up to Yorstmann snd other features o be
discussed shortly.

When we got the anpnouncament, we
knew we would be here today anyway. The new
transaction 1f af deep concern to us, and there were
those who thought that it should immediately be the
subject of papers £iled befora the Court and a more
prompt hearing, but 1t was decided that since the
transaction was axecutory, we ought to !it it into
the papers that we were preparing, based only on the
prisn rella-a; because that is all we knew about the
transaction at the time. And we 4id. ¥e filed a
supplement to our cosmplainat attacking the new
transaction Monday morning, and filed our briefs
Monday aftarnoon, iacsluding the amended merger
agreeaent, as best we could figure 1t out fros the
newspapers.

We had continuing production
requests ocut to our dppanont-. production requests

whish requestsd continuing updating with respect to
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sransactions with Forataana, ahd that updatiag
occurred not after the bo-rq aeeting on Saturday or
on Sunday or esvea early Monday moraning but at the
closs of business Nonday afterncon we got some

papers, iacluding the amendment to the merger

‘agreement, sn option agreement, which was the lock-up

to Yorstmann, and esQrow sgreenents.

To ocur shock, the materials that we
got provided for an escrow oF loci-up of the stock
which Torstmann was getting the option for and an
sscrow of the 325 million t-rninatian feae, in a
palpablo et!ort. rorstnann having rseisted every
effort at dlscovery and not veluntarilv appearing in
these proceedings, to put these mattars beyond the
reach/of this Court. The escrow waa supposed to
ococur not later than 10:30 Taasday morning, SO we
£iled a motion for s TRO, and Your Nonor was kind
snough to hc-r us at 9:30 Tuseday moraing.

Revion advised us just befors the
hearing and the Court at the hearing that the stock
the day before, on Monday, had alreadf bc-h ascrowed
and sald there is nothing to hear. It is a moot
issue.

Yorstaann also came to the hearing.
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shis time it appearsd and was directly asited by the
court as to whether the stock was beyond the reach of
the Court. OCounsel first had trouble responding
directly, and then as the guestion nn._;boni to be
read back to him roppondiﬁ-thnt thn Court continued
to have jurisdiction to do whatever it wished to do,
whatever ths law required that it do with respect to
that stock. Nevertheless, the Court entered a TRO in
the form submitted by plaintiff to be sura that the
status quo would be preserved pching final
adjudication. |

The lock-up, the option, is of
Revion's Vision Care Group. Barnes-Eind and Coburn
Optical, and of ﬁtvlon'a Health care Division for a
total consideration of 3525 sillion. I want to
underscore here what I will be saying later, not in
the hope that repetition will make it bettsr but Jjust
to truly emphasize the point. The lock-up achieved
by Forstmann if it is allowed to stand will give it
an asset. the right to obtain an asset, at 978
smillion to 9178 million less than Ravion's investaant
banksrs believe to de the fair value of that asset.

If ona ware to cospars that, to taks

the mid-point of those figures, the Lazard estinate
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of 85718 million to Oioo million versus the 8328
million lock-up prics, if one were to take baz-rd'c
aid~point as modestly $128 millien, actually, &
1ittle higher, it oaccod- by a auh-t-ntlnl

aargin Revion's sfter-tax esaranings for thn cntirc

_ fiscsl year 1984, which earnings I think were in the

range of $111 million for the whole year 1984,

1@0 purpose of the lock-up was to
;top the bidding. particularly to stop Pantry Pride
grom bidding. Part of the naw deal called for
forstaann to cause the $47.50 notes which had been
issued 1# the exchange offer to trade at par. And
the reasons for this are somewhat whimsical.

When Revlion issued thess sexchange
notas at $47.50 par, it did so, of course, with a
prospectus, 1f that is the right word, nhiéh aade
digclosures which aight have been designed to lead
the hoid-ro to belisve that the notss would really be
worth $47.50, When Forstmann's L3O was approved on

October 3, the levarage factor was so heavy that the

market believed that the notes had become junk or

junkier, and the price of the notes fell., The notes,
some of the notas, many o2 the notes, wers still in

the hands of Revlion stockheldars. Many Werse hot.
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1 _There was a tremendous arbditrage
2 | market in Revlon stock. ' ohe notes didn't trade as
s | heavily, but they were also trading is the Revion '
4 notes. But whoever was holding the Revloa notes,
8 whether pecple who never owned Revion stock or Revlon

s stockholders, who thought tgav were getting a note
7 | for $100, were snding up after the LBO was announced
s with s note that the market valued at 387 or in that
‘9 raage.
10 ' The board of directors began to get
i1 squawks from people on Nall Strest abdout what had
12 gecurred, and sult was threatsned. In fact, suilt has

13 | been £iled by the sotshalders.

14 THE COURT: Lat ae interyapt you.
15 Was that bacause of the nanaqcs-uf particibatian in
16 the equity arrangemsnt or was it because of the

17 waiver of the covsnants?

i3 MR. STARGATT: I can't candidly oa§
19 that you could separate aanagement participation in
20 the LBO out from anything else. In other words, I
21 could not t#ll Your Honor that it was becauss of

22 management's participation that the price of the
23 aotes fell., It could be, but I haven't seen any

24 direct svidence of that.
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*gg COURT: If that {s the case,
then the October 12 withdrawal by manageaent of
participatieon would neutralize that faet.

MR. STARGATT: Yes. JBut L don't

i

2

3

4

8 believe that that was the ressen. I Delieve that

¢ | the evidence seems to strongly suggest that the

1 reason was that when ths L3O, with its heavy == the
s £30 contemplated that Forstmann would be borrowing

] u; Pantry Prid,'l assets, and the result of that

10 sdditional leverage factor apparently made the aarket
1 concerned encugh to begin to devaluas the quality of
12 | the notes, not hecause sanagement did or daid not

13 participats but because of the transactlon itself.
i4 And sanagement got nervous. They hired independent
18 counsel.

18 They had no duty =-- the noteholders
17 were creditors, and the covenants wir-, however they
18 are portrayed now, not designed =-- they were

19 designed as an anti-takesover device. They were not.
20 designed for eny other purpose. And asnagement had
21 waivnﬁ thi covenants, kxnawing when they entered into

22 the Forstaann sransaction that Forstmann wonld be

23 porrowing on Pantry Pride's assets, although it may

24 very well be and probably was that they didn't

cnaxnx;x_nnnn:_nxénxmxxs_
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-gut deal.

gor our pnrt.-tar pPantry pride's

gctobe? 3 merger aqracacﬁt.

Ty t6 bging Revion €O the point where -

Pantry Pride was willing t® de

pantry Pride was aware of

e Ruvion poard and tried to

1nd1cat04 that it would be glexible.’

s would be #lexible ip tearas of dealind

And there was sinply no atfort

with the npteholdars.
-3 4 Ravlion tO pargaln OB she sublect, and Pantry pride
has indicated that it will do for the noteholders

T¢ will

dona for the nateholders:

tas up O PAT.

THE COURT: Well, o0 october 12

in effect, &Y ¢o Revlon,
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1 vene deal 1s o the table. You take it now oFf thers
2 is no 6511'1

3 MR, STANGATT: It took that position,
4 and it had taken == the shape of the Forstasann deal
s was kaown on Friday., bo!néo the deal was put o the

L table. Thare had been negotistions on priday which
 § - gverything didn'?t magically come inte sxistsnce o
s saturday, whesn all the board members cane together.
9 | The poard was Fa;lnd together toO consider and AppTrove
10 a deal which had best struck on Priday. There was

11 anple tine nefore that oceurred fof Revion to have

12 called Pantry pride and sald, "Look. We are about to -
13 consider a possible deal which has this shape. You
14 started the pidding. You have always b.en'nillinq 1 4]
18 negotiate. Wwhat will you do for us?"

16 | cug COURT: Well, that brings 26 to
117 what I think ls 3 crucial issue here. At what point
i8 must the Court say %o nanagenant, syalk away from the
19 table becauss thers 18 soasbody else," even though

20 the person who is at the rable with you saye. "The
.21 deal 1is accapted today or it is done®? Isn't that

22 the real problen we have here, WT. gtargatt? I am

23 supposed +o say that aanagement 18 to hold them at

‘24 Ithu table, go out and daal with -o-ubodv_eloe and

_nxAxnxxx_nnnn:_n:znnzxna__
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then come back?

MR, STARGATT:; I think that the
1gaue is more -~ 1 shink that there is that %o what
you are saying, hut I think that the lsesus is Poro
expressable in legal terme. Does lnnaqn-nﬁt have a
continuing duty to sesk the best price that it can
poseibly get for its stockholders? Does it have &
right {n an effort to 2oﬁd_ott_nn unawanted, unliked,
perhaps, sulto?r, who is presseing money on it by the
vehicle of giving a lock=up at a huge discount from
actual valua? Does {1t have s right, having put inte
placs s poison pill arsenal of weapons and having
agru;d‘tt a lower prici to lower those defenses for &
friendly suitor, to continue to keep those defenses
up and srect against an unfsiandly suitor? In legal
teras, that is how we viaw the issue, not whether,
econfrontad with two offers that ars close to the
QQ:-. what it should do., I don't xnow that I am
addressing --

THE COURY: Well, you aade the
coament sarlier that Pantry Pride falt ms though it
were being used as z stalking horsse. That is the
exact argunent that Yorstmann Littls is now making

against reopening the bidding. They ars saying,

CHANCERY CONRT RESORTERS.
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“pon't use us ad & stalking horse. That is why we
gave you an altinatua, YoUu accept the deal then o7 we
walk away." Now, who is the stalking horee?

MR. STARGATZ: 1 used the tera
because it had bsen enployed in our sdversary's
prief and because it is ny belief that i¢ forstaann
had behaved as 4id we ~- W&, &8 t indicatad tOo YOU,
although our® pid had bheen used to inspire & bid f{ros
torstnnnn; that 4id not disturd us at all. We had
soas relief nﬁ-n yorstmann bid.

THE COURT: It brought your bid from
42 to $86.28 & share. I would say thgt ii a
considerable detriment.

«R. STARGATT: Well, yes, 1t would
be, Y{our Honor. But we had, in fairness, vargained
against surselves by offering to bid 850 s share and
then $53 s share before the gorstmann transaction
came into place, while the tendar o!!o; was out
there, offering to do & friendly transaction. It hss
to ba trus that the bidding brosolo encourages 8
higher value, and it certainly i1g true that that is
al-oQt inavitable. But in ehis case the only »id
that we had to bid againet was the Forataann bid,

although we had continuocusly upped our ptoposal and

ﬂ!Llﬁl!!-ﬂﬂﬂ!!.!l!ﬂl:l!ﬂ,
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offered to negotiate, and we stopped that until this
present lock-up, which was designed to and has the

effect of prevanting us or t think anybody else from

topping it. : -

THE COUR?: 8o what you are saying,
in effsct, you want is the opportunity to further
negotiate.

MR. STARGAT?: Oh, no. No more,

Sur request for relief --

' pEE COURT: I say “further.® Ferhaps -
I am loiding that question, because I think you have
said there has alresdy been arm's-length negotiation
between Pantry Pride and a.vion. '

MR. STARGATT: Our request is much
sore pointed than that, our request is to invalidate
ihn logk~up, to oblige Revlon ts eliaminate its
ro-trtcﬁiv. covenants for us as it 4aid for Forstasnn,
and then to allow the market to decide,

suE COURT: S0 let me understand
this, You don't want the opportaality to further
ncgoﬁiato. You want the dack cleared so your $56.28
offer can play in the market.

MR. sfsnaazta Revion can't

negotiate with us anymors. The amendment =-- and I
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1 a8 really not only trying to answer Your Honer's
2 quastion but really trying to grope with what iuy be
3 in Your Honor's aind, hoping that I am doing i¢t. *
4 Revlion cannot negotiate with us
3 anymaore. Part of the Yorstmann transaction
¢ | comtained a provision that Revien can't negotiate
7 with any other bidder. so Revion is contractually
s forbidden at this stage -- a8 of laest saturday; when
? they had this beard meeting and signed this
10 amendment., th.y'ar--ent of the box so far as
13 negotiations are concerned.
12 ' ™s coun:: .Lrea't you asking to have
13 the no-shop provision invalidatad '
14 | MR. STARGATT: I don't think we are

18 asking to have it invalidated.

18 THE COURT: S0 you want the sanse -~
17 . . mR. STARGATT: 1If Your Honor 1s

is asking whether we woald like to negotiate with

19 Revion, we would be thrilled to. We always wantsd
20 to, from our side. gut I don't think it, unlass I an
23 migtaken, proper to pe asking this Court to anter an
22 order ~-- this isn't the ¥National Labor Relations

23 poard whare you can get a good-faith bargaining

24 order. I would be presumptuous 1# I tried to get the

cHANCPRY COURT REPORTERS.
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Court to move in that dizectien,

THE COURT: Well, you are asking for
reliet, and ;part from the theory of gtgtinq the
reliag, the Court Ras to ask {tself the guestion,
what will that relief do for you and what will it do
to other players on the scede. If the answer is all
we want you to 40 is give us the spportunity to have
our tander offer, which I understand closes on
Qctober 21 ==

MR. STARGATT: I think it is Meonday,
yes, ®ir.

THE COURT: To have that go forward
free of the raatr;ctiano. free of the rights plan,
free of tﬁo épvennnts and so on, free of the notes,
1# that is what you want, I have some concsrn about
that for other reasons, but taking the cue from
cuﬁn-al. the concern of tha board's plenary
negotiating rule and iv concern at that time that the
board has got to keep that negotiating opportunity
open to everybody, your request would close 1t,’nou1d
it not? There would be no further nagotiation.

NR. STARGATT: Our request, I think,
would close it, bhecause I expect we would get the

stock that ==




YEROX TELECOPI1ER 498 ;19-10-87: 1:21AM H 3024299216+

23466739, #33

a ~ & o = wu » -

10
11
12
13
14
18
18
17
18
19
20
21
- 22
23

24

-

TER COURT: MWoulda't it be & better
result in the intsrests af all the sharsholders to
have the nsgotiations ro.ﬁlo. because you may be
required to come P with more money, and that ie %o
the interest of all the other shareholders?

" MR. STARGATT: As matters now stand,
unless Your Honor strikes down the amendment, éur
adversaries -- "adversariss” I esay at least in th-r
legal sense =~ are unable ta bargain with us. And
our offer -- I hardly know how to ~-=

THE COURT: Well, the difference is
very siaply this: It is one thing to ask the Court
to open negotiations. It is another thing to ask
the Court to make 3 new deal for the partioi. And
1t is that latter course that I have trouble with,
because I den't think courts should de making deals
for pa:tina. . And under the business judgment rule 1
don't think we genarslly do.

"MR. STARGATT: If I can take a step

‘pack for a second, Your Honor, looking at it

pragmatically, as the Court does, who gets hurt if.
Your Bonmor enjoins the lack-up, cancels 1it, and nakses
Revlon do the same for us as 1t 414 for FYorstaann?

Porstmann gets hurt if 1t altinately cannct establish
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its right to tha 1ock-up, because wWe will have
acgquired those divisions. If the paymwent of the

sarsination fee 19 enjoined, Forstaaan will have to

‘sue us instead of us suing Yorstaanm to get it back.

The notsholders, there is a comnitaent that the
notsholders will get their money at par.

THE COURT: Where ls that
comaltnent?

WR. STARGATE: It is in the Perelman
affidavit. _
| *8R COURT: I read that %o state
that if requested, he would sake some arrshgement.
Th;t 1s not the sane &% Forstaann Little's obligation
to bouy the price.

MR, STARGATT: 1If Mr. Mitchell might
speak to that.

_ MR. MITCHELL: Your Eonor, We are
obligating ourselves to do one of two things with
regard to the notes: gither to make an exchange
offer on the same tarin as the Forstmann Little
proposal or to +ender for those notss at par. In
either instance, Your Honor, the notsholders will be
in the same position as they are under the Farstaann

Littlt‘proposal. That was thrust of Nr. Persiman's

_CRANCERY COORT RERORTERS-...
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affidavit. 1If it is net glear, Your Noner, I aa
making that écpraocntatian to you in open court.,

| The noteholders will be in no waorse
position than they are under the Forstaana Little
proposal.

THE COURT: So you, in effect, are
aatching the turotnanu tittle proposal.

MR. WITCEELL: Absclutely, Your
Bonor. 3o what Mr. sStargatt was saying. 12 an order
was entared, the notnholdaf. are certainly not going
tolbo-hanzd.

And as to your question about
negotiating, Your Bonor, if you do entsr this relief,
wkoould be delighted to nogotiata‘with Revlon. I
don't thinh.vau ca; reasonably expect that if an
orQor is sntered, that nothing 1is geing to happen
netween the parties. We have always wantad to
negotiate with the Revlen representatives, and we
will negotiate with the Ravlon reprn-ontafivat. The
problen we face is, they wonldun't talk to us and
won't talk to ui.

A decision by you.ﬁranting ‘this
relief ia not going to tura this situation into a

cne-sided one. We ars pot going to have some great
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;dv1atn¢a. Your Zonor. All we are saying 1s,
temporarily enjoin this lock-up pending a ¢rial on
the l-rita. -n-ybo ivontugllv Forstsann 1s going to
win. But at least let us heve our offsr gut to
ehareholders. That is what we can't do at this peint
pecause of this lock-up. And that is all we are
asking Your Henor.

We are not ssking you to give us
wictory, hoc;u-c t understand courts don't 1ike to do
that. You don't want to tlk. one oldt and say,
'nook,'sha:-hold-r-. you are going to have to taks
pantry Pride's offer." But we can't be oﬁt there at
this point becauss of this lock-up.

THX COURT: What ;bout the ne-shop
agreenent? Can they talk to you?

MR. MITCHELL: I think. ?our Honeor,
1# you enjoia the lock-up tamporarily pending a
rrial on the merits, I would think that the Revien
representatives would know at that point they have 2
duty to their sharsholders, an overriding duty., to
ralk to us. And certainly from our pcrupcctiv.. I
can represent to you that we would talk to them, as
we have always tiried to do in the past.

THE COURT: Well, look at Page 18 of

CHANCIRY _COURT RESORTIRS—
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the miautes of the October 12 ageting. There is
advice given by Mr. Srownstein concerning that., And
t quote, "A director inguired ss to the consequances
ef the prepotid agressent for other possible offers,
esuch as an offer at $60 a share. 1He asked whethar
the boar& would be precluded fros asking the desl.
Me. Brownstein s:atc¢ that the ao-shop provision in
the merger agre.loﬁt would prevent the company from
soliciting er.ﬁagotittiag any other deal.”

MR. MITCHELL: Your Honor, I say at
that poiat, then, i2 that is really tzue and if
Revlon can't'énnn~tn an accomsodatien with Torstaann
sc that the interests of all shareholders n?n |
served, thofo is nothing I can do fyom FPantry
pPride’s perspactive, T would like toO negotiate with
thea. 1 bave made that representation. NT.
Perelman has, Mz, Gittis has and Mr. Drapkin has.
sut they are them putting me in a box, Your Nonor, by

saying because we have eontractually bound surselves,

 then don't give se an injunction.

We haven't created . this altuation,
Youy Honor. They ars the cnes who created the
situation. And 1t {is in Your Honor's hands. You are

the central player in this situation, because anlenss

CHANCERY GOURT BEPORTEIRS
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this injunction is entered, our offer cannot go
farwarzd because of the lock=up. which, you know, NP.
seargatt is describing to You.

Maybe what we ehould do is amead ~-
you know, Nr. stargatt can amnend his eolplainf
orally before Your Nopor to restrain the operation of
the no-shop provision. sut what I am saying to Your

Bopor is. I think two thinge are going to happen,

 much more venlistically.

one is Revion's beard, knowing its

oh&:gag&ons to its shareholders, is going to do
somathing about it and sit down and txlk to us,

second, Your Honor, moat isportant,
i they can't beciusq of this agreenent, that
eshouldn't be- the reason why Your BHonor denies rellef
vro us when we are willing to sit and talk to them, as
wa always have been.

And again, Your Honer, on the
1ock~up, on the aseet 1ock-up, we are just asking
that 1t he rastrained pending a tyial on the merits.

And given the gact that the pnotsholders ars going to

' pe in the same position, Your Nonor, given the fact

that 956.28 next waek is the sane as $57.25 six or

seven weeks from now, no one is going to get hart

CRANCERY COORT REPORTIRS—
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ather than the tenporary delay to Forstmaan.
put again I enphasize to Your Honor.
it we can negotiates, we would love to negatiate.

238 COURT: I Rnow T an talking up

)
2
3
8 somne time here, put I think it 1s important to try te
] get to the gub af this prebl.n.‘

1 | | ni. STARGATT: I agree, and from our
s oidi; we such appreciate the Court's questions. It

? 1s disquieting to aake an arguaent not knowing what
10 is in the court's mind.

11 The record ehould show that the last
12 -p;nhor was Mike Mitchell, who is a partner in

13 skadden, AZpS and gcnerally'caunuci to Pantry Pride

14 in this matter.

15 : T feel as though the r-nniﬁinq

16 cospents that I was to maks about the facts are

11 sonewhat nnticlinacticil in light of the re;ponsas 5
38 Your Hnﬁor'a question, and I will pass than and also

19 deal just in the briefest way with the legal péint--
20 | that I wish to stress, of which thers are only two:
21 | first, that the lack up je illegal, illegul plain and
22 simple. And coward that point I make these

23 conncnﬁt.

24 pirst off, there ars not a very

cxAxnsnz_cnnnz_nxznn:xxa"f
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large nuaber of lock=-up cases, pecause the devioce has
only been in place for tha past six or ssven Years.
1 stand to be corrected on this, bdut I bellieve that

the first reported decision on the subject was the

b

2

3

4

8 Marathon ve. Mobil 011 decision.
s ta pone of the cases in which

7 lock=ups were approved has thoet'bccn a situation in
s which the value of the asset lockad up wWasé

9 ureto‘qu.ly dilgraportionqtt to the option price.

10 sne typical, the most typical lock-up sort of option
11 relates to the stock in th.lfarg-t. ¥hat usually

- 12 happens and happens in some of the panoply of

13 reported cases is that the naw bidder, in order to
14 coma into the plcture, wants an option to acguire

i3 stock at a price highsr than the only bid that is on
18 the table, figuring that i£ it starts a bidding

17 _conttst. at lsast he wants o get soms profit out of
18 nis option, even 1f the other bidder takss over.

19 That is tho-npit typical situation.

20 ~ In other cases ~-

21 PHE COURT: Wailt a_linut-. nid'you
22 say an option to acquire stock at a price highez?

23 MR. STARGATT: Xo. An option to

24 acquire stock st & price which is higher than the

ﬁ!llﬂll¥—£ﬂﬂl$—llﬂﬂlxlll
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offer on the table.

For example, in the Karathon case
itsalf Mobil had an offer on the table for Marathon
at $88 a share. Marathon wanted to generats some
pidding interest, 9o 1t wanted to get and did get
g. 8. Steel to eater the fray. U. 3. Steel was g:v-n
in order to persuade 1t to pid an option to buy 40
sillion Marathon shares at $90 a share, which was
higher than the offer that was on the tabie. And it
procseded, I think, to make ap offer itself at I
believe $125 = share. Sut it was assured that it ite
offer got topped, it would at isast make a profit oo
the difference between 8§90 a share foi thoese 40
aillion sharei and whatever the final offer was, and
nobady got hurt because the ‘affer was above the bid
prica. In Marathon there was also qivcn the option
to U. s} stsel to buy Marathon's Yates 041 Pield for
$2.8 billion.

And Marathon is a case relied upon bY
our oppensnts, 69 I believe 1% is sort of
11lustrative of whers 1 believe they are goling

astray. But the 32.8 pillion price was not a low

’ price. It was a high price. Narathon's investment

panker had put the value of tha oil field at 2.5 to

_CHANCERY COURT REPORTERS
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3.7 billion. $o there wus & lock-up in & sense.
U. 8. Stesl was getting & gaverable price on the
option stosk 1¢ the bidding continuad and it was
getting & price whiph poth it and the target fult
were fair for s valuabls asset.

I velieve thare is no case in which &

lockeup has ever been approved, the aix or eight

cases ia which they have been demlt with since the

nnrathou_en-c. at a pricc below what the targot
deens to be falr vnluc. that is the way we read all
of the cases. And certainly in ne case has &

lockrup ever been done for the purpose of shutting

~eut a conp.titive bidder, and that is the stated

purpose of this lock-up. It is in the competitive
pidding process to bring that process to an enid i=
the purpose of this leck up. %o in our view the
lock=-up contravenes accepted authority.

on the point of the rights, the legal
peints of this are set forth im our brief, but to
concentrale i 1ittle bit again on the fac:is, thare
was an agreement by Revion to redesm the rights and
to relieve the restrictive covenants to Forstmann at
a 856 level and anybody else at the same level.

THE COURT: Well, isn't the rights
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igsue really modt here? It ls yather uwsaquivescal
that Revlion sald, they have indicated specifically to
pantry Pride 4in the October 1l agresment that the
sights will be liftad, the covenants relaxzed in taver

of any deal which 18 in favor of the yorstmann deal.

MR. STARGATT: Yes. Sut the 0c§obor
12 agreement obliges us to ralse our pid in order o
get the rights lifted to & price adbove the Forstaann
pe-tpon-d price.

THE COURT: Htlﬁ. you are
contonding. when you discount the torst:-nn Little
desl, ydu claim your $56.28 1s worth more.

MR. STARGATT: Oh, yes.

THE COURT: But the rights plan it
sgens to me is rather academic here.

HR. STARGATT: Well, it isa't,
because unless we are granted relisf from tha.riqhts
plan, we can't buy, because we run the risk of
buying, baving the rights triggered, having the
rights traded, having the interest of third parties
4intervene and being obligated to those partiss to buy
at 365 a share when Revion has been unwillling to

redeen the rights in favor of our offer, although

OHANCERY COURT REPORTRRS
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thnw sald they were goiag to do it when the offer for
93¢ was aade.

a2 COURZ: Well, my point is that
this isa't the type of poison pill that we have seen
in othdz cages wherse manageaent hQ- put it ia place
to detar an acqguiror in the sense that there are
people out there they siaply don't want in the board
room. They are saying, in sffect, that if this
parson goes in the board room with & deal bettsr the&n
Forstaann Little, we will withdraw the rights.

MR. STARGATT: I think not.‘Your
Bonor, with due deference. Thay want a deal with
forstaann Little, and they have used the rights for
that purpose. And the best evidence of it is that
when Yorstmana ctturld/;a, they agreed to redasan the
rights at 86, and they agreed te‘rudenn it to anybedy
else who offered mors than 86. And even though the
yorstaann offer was not worth 436 =-- and it wasn't
—— top cut the mattsr off and, we hope, end the

competition, ‘we tendered cash, any and all,

immediate, at 856.23 a share and asked them to do

what they said they were going to do: Pull the
rights. And they 4idn't.

8a it is not an academic matter,
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aithauuh. i our view, our offer is better on a cash
besis than the Forstmann offer. But it is not
acadeais, Decause we canpnot afford toO proceed under
the cloud of the rights.

Unless Your Hono? has further
questions, i# my argument hes baen somewhat
disjointed, I apologize, but we have tried to spend
more tims perhaps 4n responding to the Court.

4.0 counfs Thank you. Gdentlemen,
how aTre we going to divide the rest of the time? I
know we have several pqrticipaut-.

MR. WACHTELL: If Your Nonor plsase,
on the assumption tﬁni Your Honor has only an hou?r
for us, which is what has been indicated, 1 was geling
to try to kesep ayself down to 45 minutes, in order to
jeave time for Nr. Cherna. If Your Honor has &
l1ittle more latitude. I could probably wall use a
littlo nore, depeading on quettions.

THE COURT: Well, it is going to get
us intc a long afterncon.

‘The matter is really very well
briefed, gentlesen, in the short period of time that
you ha& to do it. I have dons all that can be

"humanly done here, and I think you ail undqrst-nd the

_ANAMOERY CONRS BRPORTERI.
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1 preblens, 1 think another hour.

3 MR. SPARES: Yor the record, before

3 we begin, I would like o introduce Harsan Wachtell

4 of the New York Bar and move his admission for the

s puipose of this case. fle will make the argument on

] behalf of the Revlon defendants.

2 | THR COURT: Good morning, Mr.

s Nachtell.

» MR, WACHTELL: Good aoraing, Your

10 Honer. Good té e befora Yyou.

11 1¢£ Your Honor please, I think the

12 sole issue before this Court is whether the board ot

13 directors of Revlon was entitled 1§st s:tnrday'tn

14 enter into the merger agreesent with Forstmann

18 Little on the teras that werse being required by

16 Forstaann Little, which terns included the grant of

17 a conditional option to Forstmann Little to purchase

is Revion's Vision Care and ¥ational Health nahoru;urins

19 adivisions, what we have referred to as a lock-up.

20 As Your Noner nqtad. the Revion

21 board last Saturday was faced with. two alternatives.

22 They nad this Yorsiaann Little proposal. It would

22 entar into a merger whereby all og the shareholders

24 of Revlen would receive $87.25 in cash for all of

CEANCERY-COURT-_REPORTIRS-
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their shares. Additionally, Torstaann pittls would
taks action tO pring the notes that had 4ust been
i{gsued to the Revlon sharsholders upon the osehinq-
offer up to Par¥. a proposal that the record shows
would add apprdxannttlv 80 to 65 millien dollars in
value to those notes and which the record shows was
still largely held by the shareholders of Revion
thenselves. They had just been issued. They were -
still going out in the mail, as a aatter of fact.

‘ That was uppro:in-t.ly anotheyr, on
top of the 57.258, the value of those anotes, the
record shows, was another approximately 82 to $2.28
veslue per share.

forstmann's financing ua-‘tirnly in
place. It was ﬁrepar-d to go forward on an expedited
hn-s;. gut Torstsann Little, was, indeed, imposing
conditions. It would require a docislon from the
Ravlon board st the conclusion of the meating. It
would ineist upon & no-shop., no-negotiate covenant,
and it would insist upon the option to purchase the
two divisions for 8528 million.

Froa Torstmann Little's pqrupcctsv.
—- and Nr. Cherno is nere. 1 am sure he will tell

Your Honeor more -~ bhut even the poard felt, as the

.nnAnnxn:_nnnm:Lnsznnx:nsﬁf
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record shows, that from Forstmann Little's

" perspective, there were good and cogent reasons why

it was Deing sdamant in its insistence upon these
provisions.

As Your Nonor noted, in ite previous
nerger bid it had taken a Quantum leap in price fros
the Pantry Pride 842 a share to $58, and I heard M.
stargatt say, well, that isn't really so because
Pantry Pride was "pidding against itself. It pid
$50. It bia $53." But the record shows that that
450 and $83 on the eve of the Forstaann Little $86
was becasuse of pre-knowledge of what was coming, and
they were trying to jam it in. Aft-r having been
adasant down there at 42, knowing a higher bid was
coming, they were trying to .IY,"'.II. hare we arse,
too, here we are, toe.* And, indeed, even then the
record shows that the pro-poetivo_bid yat.boinq used
by Forstmann as s stalking horse by Pantry Pride.

, so appnrontly_!orstlann had taken the
quantum leap of getting the price of this company
¢from the basement, the 42 where Pantry Pride was

xrying to acquire the company, up in the reala at

 lgpast of falrness, $586.

she record shows that Forstmann had
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wanted lock-up and no-shop protection at that tine
and had come in ineisting it had to have it in order
to make the 858 bid. Revion had refused to acceds in
the negotiations and wltisatsly Porstaann had given
way on the point, because Revion essentially had
eaid, "We are getting s put.® That is the way the
Revion board had viewed the $86 transactlon. *We arTe
entering into a merger agreement. There ls no
jlock-up. There is no provision that says we can't
continue tc negotiate orf shop the company.”

‘ 80 -the board reasoned at the board
sesting, as the sinutes show, "Ne are wide open. 12
anyons wants to come in higher than 58, we can
promots an suction Rere nnﬁ see if there is still a
Sottcr price to be had over and above the Forstaann
Little.® And Forstaann tittie had bought that the
¢irst time around, bought it very, very reluctantly,
but nonetheless had bought i¢, 3ut now fros
forstaann's perspective the situation had become
intolerable.

Pantry Pride had come back with a ‘

maamoth raise. Whare yorstasnn had gonclfron 42 to
58, Pantry P;ida nad said, *I will raise you a

quarter. You are at 56. I am at 86.128."

CHANCERY COURT BRPOARTERS
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And the recerd shows that in
subsegquent conversations that took place that weak
—= and there were a lot of negotiations that week, 86
the record shows == nobody had slammed the door on
pantry Pride. Everybedy was talking to Pantry Pride
that wooﬁ. gorstmann had extensive discussions with
them. The record shows that my partner, Mr. Lipton,
was having extensive discussions with Mr. Drapkin of
gkadden. You have an ,ttidavit from Mr. Drapkin that
concedes that that, 1a fact, was the case. Nobody
saying we won‘é talk to you. People ware talking all
aver the placs.

- And the record shows that one of the
things Pantry pride said in gha-o conversations is,
'l; have & very, very great respect for Forstaann
Little's sxpertise. We are using thes as our
ipvestaent baaker. Anything they bid, if they are
prepared to do 1t, well, we will be prepared to go up
another nickel, dime aor a quarter.® And that
gituation wae totally intolerable to FYorstaann Little
that in.what was essentially & $3 pillion transaction
that they should put all the finaneing 15 place, get
;il the comaitasnts, jpcur all the expenses and Just

be out there for soneone else to come along, be it

GlJICIIS—SOHIS—IISOIISIS__
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pantry Pride oFf anyone else and say, "Up you a
quartcr.'

aut whatsver Forstaand nittle's
rationale nay have beed, thie was its proposal. I¢
was clear 1t had besn pushed as gar as it could go.
Thare had been & lot of negotiation the previous
day. There had besn negotiation about the lock-up.
gorstaann Little nad wanted the lock-up to
be unconditionnl. exsrcisable immediately. Ravion's
advisors had absoclutely refused to agree to that, and
eventually Io;stlann had given way, 80 that the
jock=-up became 3 econditional option, where it only
beconas exercisable 1# somebody else acquired 490
percant of the stock of the company. In other words.
1¢ somebody else, pantry Pride, for exanple, would
acquire 40 percent and be in a position to block the
horgor that Forstaanh Little was negotiating for,
then Porstaand Littls says essentially, as eorry
aoney or whatever you want to call it, "We get thase
two divisions fof $528 million.”

sgE COURT: Well, it bas the sand
effect, though, dossn't 1t?

MR. WACHTELL: Excuee me, Your Honor?

THE COURT: It has the saae effect

_CEAMGERY COORT REPORTERA
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1 with that trigger or not. 1# the effect 18 Qeterring

3 further Pantry Pride activitiss, it had that effect.

3 ' MR. WACHTELL: No. Theoretically,

é the shareholders could tura down the merger, and the
8 optien is not operative. It is not the same. It is
¢ very such not the sasae, i# Your Honer plessa. This

7 perger does not bacoas ecperative just becsuse the

s nerger, for sxample, is turned down. It only becomes
9 operative if somabody such as Pantry ?rido'éct- 40

10 percant of the stock of the company. That triggers

11 the mergar. That is a very significant difference.

12 _ se I think frankly, to be perfectly
19 - from & legal point of viaw, from & rtaionnblo‘
14 business judgment peint af view, the board would have

18 been perfectly sntitlied to take an unconditional
16 option, dut the point is, they had, indeed,

117 negotiatad hare for this conditional eption. They

18 | bad pushed Porstmann Little just as far as Torsiaann
19 tLittle was prepared to go, and pnow the board was at
20 tha aoment of decision. Thosa were the ror-tnaﬁn

21 tittle terms, and the Revlon board last Saturday had
22 to decide wers they gﬁino to take it or were they

23 going to lesave it and what were thelr llfnrnltiv-s.
24 The record showa, Your Hono®, that
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the decision received the most careful analysls and
scrutiny from the Revlon board tf a meating that
lasted some two and a half hours, nor, as Your Heno?,
of course, Enows, was this & board that was suddenly
coming on this probles anew or afresh. This board
for over two months had incessantly, repeatedly,
4ntimately. peen dealing with the entire panoply of
problens that -had bean thrust wpon it in this
taksove?r aituation. It had carefully, only nine daye
pefore, had had a previous nesting lt which it had
thoroughly, in detall, discussed values, analyzed,
considered and approved the PForstaann Littlo 388
narger agrooa-nt.

The honrd, as Your Xonor ERnRows,
conaisted of & majority of independent outside
directors, 1nc1ud£n¢ pesople uith the higho-t degree
of tophlstic:tion anﬂ integrity 12 #inancial,
securities and corporvate aatters.

THE couir: You get the impression
from reading the october 12 minutes that thare wers
certaln diroctors\who nad thelr own counsel there and
perhaps with & feeling that the #£lak from the market
reaction to the poteholders’ predicasent == aren't

you getting cloas to an interseted poard in that

csannxnx_nnnn:_n:znn:xns_
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situation?
2 ' _ MR. WACHTELL: I don't think so &t

3 all, Your Hono?r. 1 plan to address in about two
4 sosents the situation with the notass. But the
] record is quite %o the contrary on that.
] gor example, you have nr.
1 Gluckaman's teetimony -- and he is the person who
) was the originate? ds.tho jdea of having his own
? counsel thare, the Cleary flrn. as he had sald had
10 represented him for 20 years in any significant
11 decislion tha; he was called upon to nake.
12 *ag COURT: Well, why was his counsel
18 there on the 12th and netAth-rt on the 3rd?
14 MR. WACHTELL: Because, Your Honor.'
15 when you are dealing with & question of a lock-up,

1¢ Nr. Glucksman and tvorybody else rmcognizsd the fact
17 that there uao_going to Be a close call that the

is | board was going te have to make, that therd N
19 undoubtedly would be a litigation challenging it, and
ri-} Xr. Glucksaan testified that h-.!olt sore comfortable
21 having =- 1t was totally unrelated te any quastion
22 of liability on the natol, the record shows. Thare
23 is no linkage there whatsoever.

24 In_tnct. Mr. Glucksman'se testinmony

*ﬂIllcllx—cﬂﬂlﬂ—lllﬂllllt__
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was that fros 48 years experience == he was there, I
am also told -~ 1 was not aware. e was 31s0 there
at the October 3 mesting. I a® sistaken. Mr.

alucksnan had his counsel there at the October 3

meeting as well. T had forgottsn that. And I as

just seminded bY a note, Your Ronor.

1t had nothing to do with any
liability on the notes. MNr. Glucksaan testified,
indeed, that from 38 years experience in the
sacurities buyinolo{ he knows that saytime you put
out a security and it immediately trades lower, there
are going to be 8 bunch of lawsuits, dut that in thie
situation he had taken a hard look and he was
absolutely certain thers was no conceivable liability
whatscaver, and, indeed, thnt was the case, as I will
be tnlxing about in two -onoutn.

THE COURT: DBut in any ovcnt. thoy
did bu;y the price of the notes.

MR. WACETELL: Yes, Your Honor,
indeed. But Glucksman was there. %e does have 33
yoars experience. e was the former chief executive
ott:eor and chairman of Lehmen Brothers.

f sm not talking about pooplc who are

names a8 distinguished pesople. I am talking about

_oWANMCERY COORT REPORIERS
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people who are very, very neavywaight directors.

gars Zilkha, & verY, very successful {avestor in his
own right. MNr. Alderwereld, former partner of
Lagard; Simon Rifxiad, sormer judge, who was probably
one of the most revered and estesned wise men of the
New York Bar. I don't 1ike to say that about @
competiter, but 1 have to be honest sbout the

matter.

Ee was also -~ there i3 no aniaus
here, Your BQnor. Judge Rifkind was very close to
?lntrv'rrido.

242 COURT: Lat me ask you this:
whlt.hspponad petween October 3 and October 12
except the adverse reaction of the inrknt ta ths
noﬁua?

MR. WACHTELL: They came in with an
amended tender offer. I aean, they came in with an
ananded tindor offer. They announced that even
though they didn't have their financing in place,
that 1t was thelr lagal position that they could buy
ipmediately and spap up the conpany, and the board
ba-icilly -- we went into the faderal court and we
got an agreement from thea that they weuld not buy

without 24 houre advance notice and we would have the

4c:L:n:as_cnniz_x:anlzzls.
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opportunity to get & temporary restraining order,
necause we thought the amended offer was 1llegal, and
we maintained the status qué so that the board would
have turnaround time. And the week was spent in
1ntinutvo noqotiation- to see if a better deal would
be arranged for the sharsholders, either with theam or
with Forstmann Littls.

The precipitating event was net_tho
fallen price in the notas, Your Noner. That was
something that the board then, indeed, felt that it
had & :ooponc;bilitv to do somsthing about to those
noteholders, as I will point out in a moment. But
the precipitating event for the flurry of activity
was their coming in and saying, Raise you a guartar
and we think we can buy the company imnediately and
snap it oﬁt fros under before the board has an
opportunity to maks a better dul} with nnvbody.
else.” That is what caused the flurry of activity.

THE COURT: Well, was that
differsnce sufficlent to bring about the new terss
that ware == | |

MR. WACHATELL: Sure, sure. If left
undetarred, 1f thers ia no bettar deal on the table,

people will taks a gquarter more rather than a guarter

CHANCERY COURT REPORTERS.
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less., uﬂ-olutolv. And there was, indesd, as has
accurately bheen pointed out, though 1t has been
wildly over stated, there also is s time difference
of aoney.

sasically, the Forstmana pecple were
saying that they ecould do the aarger on an sxpedited
basis. th.y anticipattd it would take approximately
38 days. gverybody recognized there could be a few
days slippage oa that. Maybe it would take 45 daye
er the like.

; As Mr. Glucksman's testinony shows,
when you calculate the time value of money here, you
are talking about 58 cents a nﬁnth. But that is what
it really comes down to on a discount rate of gatting
$58.25 now as lgainsf 356 maybe 45 days from now.

So their offer at ‘58.23 was in an
sconomic sense to an arbitrageur worth a little bit
mocre than & as;eont spread.

Sa the answer 1s, yee, if nothing had
ﬁuppouad. 4¢ the board had not been able tDAprOIﬂt. 8
bettsr deal and get higher values for the
shareholdars and the potsholders, they would have
taken the company at the lower price, absolutely.

THE COURT: But wn-n‘t there also a

ﬁlAlc:n:_conaz.assnassaa;_
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asarket reaction to the invelvement of the nanngi-unt
directors in the deal? '

MR. WACNTELL: Mo, Your Nonor. But
the problea that occcurred -- let me get away fros
this and go right te that. It is clear we had an
jnforaed board. We had a careful board. We had all
the advisors there, and this is the most inforaed,
c-iotul analysis, as Your Bonor.hlc read the
sinutes. 1 don't think I have to belabor the point.
' _ Let me get right to the question of
the price on the notes.

THE COURT: Okay. The question
arises, though, why did the ssnagement directors, who
on Octobar 3 Wers & part of the dirsctors, within a
period of 10 days, nine days, not become a part of
the deal.

MR. MACHNTELL: I think there wers two
reasons, Your Honor. The first is that there,
indeed, was adverse publicity. And even though it is
typical in an LBO situation to have sanagenent
continue on the scene, for some reason this
particular situation generatsd & huge smount of
ldvorsn..cynical pub]icstf about the matter. That 1=

one reason.
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17

gut the second reason, which I think

i such more cogent, s; that what the poard was bdelng
asked to do on October 12 was 4ifferent than what the
poard was being asked to do on October 3 and, indeed,
4id present & contlict of interest. |

on October 3 essentially, as I
pointed out, Revion was only getting -~ it wasn't
giving anything. it was getting 8 comnitaent froa
Forstaann Lictles to pay 858 a share, but Revlion
really wasn't committing 1tsel? to do anything. It
could contznﬁo to negotliate for a higher price with
sonsbody else. 1t could continue to shop, actually
go out and affirmatively seek to get & higher bid.
so-novicn wasn't tying its hands at a1l.
zssentially. it hgd an option to sell the company f&¥
$56 a share to Forstmsann Little and management.

*gE COURT: What abeut the
cancellation fee?

MR. WACHTRLL: It gave that.

suE COURT: 9§38 million?

MR. WACHTILL: Yes. 1t gave that.

Wwhen you are talking about a transaction of $3

pillion == I know 820 million is vary., very important

to me. I know it 1s very, very big money to most

a;auc:ax_conaz_slaaxzxa:f
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;coplclia this courtroom. It is very big ienoy to
yYour Nonor. Believe me, 1t 1s very big acney to ae.
But on a scale of a §#3 billlen

transaction, it is not very big acney. And in these

contexts we ars talking about big numbers, And when

you are talking about proportion of the cancsllation
fee to the size of the transaction, it ian't very
large. .

When you come down to October 12, you
are dealing with a different situation. Nere now
forstmann Litt&a is saying. "We want a lock-up. WNe
want somsthing from" -~ I mean, lock-up is too
strong & word, but we all use it and I am going to
use it. And the testimony shows that it isn't really
a lock=up. It does not preclude another deal. 'It
does not preclude anybody 1ncig§1n¢ Pantry Pride from
gginq torward 1f they want to.

But let's use the tera lock-up.

THE COURT: Wait a minute, You have
lost me. It doesn't preclude Pantry Pride from
acgquiring 40 percent of the shares?

MR. WACHTELL: Of course not. All
they have is $528 million in the bank rather than two

divisions when they take over the company.

nn;:nxax_nnnnz;x:znnlea,
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?4E COURT: And the other deal is
gone, the $900 sillion.

NR. WACHTELL: Sure. They can taks
over the company. Anybody can take over the
company. They BAy not 1ike == they may think that
they weuld have liked to have gotten & better price
for these two divisions, and that is why we call it a
lock-up, because it is, indeed, a favorables price to
Forstnann Little. But as Mr. Gluckssan testifled,
any aajor play,r would come along and take over the
company anyway.

TES COURT: The thing that strikes
ne about nvorything that I have seen in this
transaction, the one given is that Revlon is going
to be broken up. '

© WR. WACHTELL: That's correct

THE COURT: Don't you agrea?

_ MR. WACHTELL: Thet's correct. And
Judge Rifkind testified -- and I think his affidavit
says this was & very, very bittersweset thing. He
said this company ﬁid been there. It had Been
perforaing a social service for many, Bany, :any,
many years. He had been on the board for many

years. And he said. " think we are getting a
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spectacular result for the stockholders. I think we
are getting the stockholders a spectacular price for
this company, but 1 aust say 1£ 1§ sad that this
great company is being broken up.® And that was the
probles with the notes, Your Honor.

THE COURT: 80 Yyou don't have that
overriding need on the part of the directors to
asintain the corporation gua corporation as it
previcusly existad. Everybody is assuming that it is
geing to be broken up whether Forstmann Little gets
1¢t, Pantry Pride gets it or a third party gets its.

NR. WACHTEILL: Well, it depends what
third party. That was the problem. If the board had
been successful in enlisting a Phillip Morris or &
Snilever to coms forward with all the funds in the
world to tik- aver tha company, +hen thes company
would not have besn proken up. That affort failed.
That sffort was undertaken, the record shows -- when
they came along and werse trying teo get the company at
bargain basement prices, the board want out and tried
to sell the company as an entity. They falled. They
then turned to Yorstmann Little, and that, Your
Bonor, is where +he to notss problen arose.

vgE COURT: All right. Let mne Just

CRANCERY SOURT REPORTERS..
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pick up here oné ainute. Refer to Page 28 of the
october 12 minutes.

NR. WACHTELL: Let =e ¢ind it, Your
Houneor.

TEE COURT: At the bottom of the
page.

MR. WACHTSBLL: Which page, Your
Honor? 1 am sorry.

THE COURT: Page 28. There is &
reference there to snother party coming into the
picture. MNI. n;pton received a call from Mr.
Wasserstein of First Boston saying that he had a
client who was interested in Revion. ur. Lipton
etated he had invited the cliemt to »id for the
company at $80 & share. |

MR. HACHT!Lhz Right.

+HE COURT: Now, what happened to
that?

MR. WACHTELL: Well, it says right on
the next page, Your Honor. It turmed out that they
w-rén't interssted in the wholes company. All they
ware interested in was a plsce.

THE COURT: Waen't everybody else

interested in & plece?

ﬂ3&18!3!—50333—3!30‘2331_
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MR. WMACHTELL: No. fverybody else
i interssted in taking the ﬁhﬁlt company and they
ars going o do the breaking up.

THE CQURT: It is & question of
whether you do it before or after.

MR. WACHTELL: That's correct. Thers
{s a big difference. one way the stockholders get
their money and the buyer ls at risk. The other way
the company was liquidating.

That was the other alternative that
the ainutes nﬂowod was carefully considered by the
board: Do we have the latitude here to do a
self~ligquidatien. And Lazard toié thes, "Yes, we
think 1f you have the time, if you can spin this oul
over & year, we can possibly get you from 860 to 462
a share 1f we liguidate the coapany, but it ten't
real., We can't Qo it, becauss Pantry Pride is
preathing down our aeck, and they are going to take
over tha company at 86.28."

THE COURT: You have alrsady got
Adler & Shaykin with & payment of 8908 liilion. You
have got Forstmann Little at 5823 on the health
division,

MR. WACHTELL: Ooh, no. They are not

ANANCERY COORT REPORTERS
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in that, ?our—uonér. at all. They are not willing to
buy that -=- do you mean it theilcrgcr went away?

THE COOURT: TYes.

NR. WACHTELL: I don't thiak
Foratmann Little was really saying, "We want to come
in and buy these two divisions at $328 million."”
that wasn't the deal they wanted, That is &
consolation deal. They wanted the cospany.

THE COORT: 1In other words, thay

. really don't want the 8528 million deal?

‘IR. WACHTELYL: Of course not.

THE COURT: They ars just using 1t
as a sethod to deter Pantry Pride,

MR. nncirxnn: Exactly, exactly.

THE COURT: Isn't that a
straiﬁhttorwarq type of lock~-up?

MR. WACHTELL: It i a lock=-up, Your

Honor, and there i sbsolutaly nothing wrong with

i€, It 1s sasential in order to get the real value
for the sharsholders of what is essentially 389,28
here, the 57.25 on the shares and the other 82 %o
$2.25 en the notes, 1 mean, that ie the price. The
board would have preferred not to have paid that

price. The board would have preferred not to have to

CEAMNCERY COORT RERORIERS-
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give an opticn which would say these people can get
these two aiviuiono st what the board was told is @
favorable price to them. Everybody knew that., The
poard did it with its eyes wide open. It is a
favorable price to theam.

242 COURT: But doesn't that get you
right back inte the interested problea? Now, you
have got the directors coming in and trying to pick
up another 81 for the noteholders whe received their
notes as a result of the exchange cffer which
nanagenent oriéinazly put together to dntnﬁ Pantry
Pride.

¥R, WACHTELL: Well, they did not

put it together to detar Pantry Pride as well as to

sake sure that the stockholders got at lsast for 28
percant of their ehares, 10 milliion shares, $87.50 a
share in valus, Your Honor. In other words, what the
board was saying is, jet's at least maka sure that
for as nﬁch as We can manage, as such as we have the
financial flexibility, let's aaks sure our
stockholders are not goizy to get =--1I don't want to
uee the vernacular. Are not going to get hurt.

Let's at least give them -- what we can do now for

then {8 we can take 10 million shares and give our

_GCHANCERY COURT SEPORTERS
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stockhclders $57.50 per share, which ultimately
turned out to be & very, very realistic price.

But the point I am making, Your
foner, 1{ { ean talk sbout the notes for a noment,
becauss your Honor has asked questions about them ~-
the nitunticnlun the notas was this: They had just
gons out. They had gone out in good faith not %o
strangers but to the sharsholders of Revion. The
board had said to them in absolute good falth, they
are designed tq trade at par. They are an
1nv¢ctl¢nt-grud. security, and everybody thinks they
wiil trade at par.

There was then & very, very quick
turnabout in cvonti. Pantry Pride cane back with an
offer that was still lower, $42 a share, And th-'
board then had to see what it could do to come up
with valni-.

1t came up with the Forstmann == 1t
was clear when it struck out with the big pltvori,
1ike Phillip Morris or == 1 am not using those as
specifics. I am using it as gensric. When it was
ansble to get a white knight who had the overall
financing to take over the company without leveraging

the company's assets themselves, 1t went to Forstuann

CHANCERY -COURZ_RESORTIRS-
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tittle for a leveraged buy-out. You essantially have
two competing leveraged bduy-outs here: The Torstmann
tLittle leversged buy-out and the Pantry Pride
lsveraged buy-out, because Pantry Pride has borrowed
100 percent of the money necessary for this deal,
will be borrowing, if they sver go forward, a hundred
percent. Thay don't have a dollar. Every singls
dollar is bore rode, and they have conceded that
every single dollar has to be serviced from the
assets and income of Revlon. |

§o on sither deal what happened after
these notes went out is, the markat turned around and
said, we have twe competing levaraged duy-outs. The
board has said in order to achieve the values of
price on the stock., we are going to have to waive the
covenants., Bvarybody was breathing down the board's
neck to waive the covenants. Forstaaan Little was
demanding it. Pantry Pride was demanding it. And
what the market was saying was, if sithar of thess
desls now go forward, this is wonderful. The

stockholders are going to get 886 or $37 or whatever

-4¢ is on thn‘ctock. but we are being left stranded.

Ha ure now gbinc to have a highly leveraged company

4

without the protection of covenants. The notes went

CRANCERY COURT REPOARTERA
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down to $868 of §87, as the record shows.

vhe board did not feel it had &
1cgi1 1iability in the matter, but the board did
feed) that 1¢ had both 8 soral and & f4d4uciary
responsibility. the noteholders were overwhelaingly
the same pecple as the sharsholders. This wasn't &
punch of strangers. The notes had just been issued
to them for 28 percant Pf their stock pro rated
acrase.

Moreover, the board had &
responsibllity to act responsibly with respect to
waiving the covenants. That had been sntrusted fo_
the 1ndapon¢cnt.41rcctors-o! the board. And the
indipondont directors did not want to be in &
position == that is why they aidn't walve the
covenants on October 3. They 4id not want to be in a
position where they would walve the covenants, leave
those notesholders. -toekholdcf. osut there stranded
with notes that were not worth what everybody had
promised the peopls they would be worth. And that
was why the dAirectors want not just to Yorstaann
Little but to pPantry Pride and sald, "Look, we want
th;so notes to be asde whole.®

Now, this was referred to &8 &

—ﬂIAJGII&AHNﬂHLJSSOIﬂlﬂl—f
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whinsical problea. There is nothing whinsical about
it. The reprasentatives of Revlon ware talking about
sone $68 million of value that they werse asking for.
ndditioﬁal value, of Forstmann Little and of Pantry
Pride.

And the record shows, 1t is now
conceded -- YOU have an nttianit nefore you from Mr.
Drapkin that was put 1in this soraing in which Mr.
prapkin concedes that on Thursday, the 10th, =y
partner, Nr. Lipton, said to him, "If you want to
compete nere, you have to do scaething about the
notes. You have to take action to bring thea up %o '
par.” |

Nr. Drapkin says == here is his
affidavit -- "I understood the directors' concern oi
that subject.” That wae on Thursday.

Now, Mr. Mitchell got up in court
nere and ssid, "We have offered to taks care of the
notes. We have offerad to do whataver Forstsann
Little does.® Was that their response at the tinme,
Your Honor? On Thursday, October 10 Mr. Lipton savys
to Mr. Drapkin, "You sust taks care of this probles
with the notes. My . Drapkin saye. b 4 undirctnnd the

directors' concern." And he gives them a couple

CHANCERY COURT REPORTERS
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3 tontative things. Maybe we will be willing to do

this, maybe we will be willing %o do that.

THE COURT: Weren't you still
negotiating with Forstaand nittle on that very
subject then?

MR, WACHTELL: That's correct, Your
Bonor. But what does Pantry Pride come baek‘with

the next day as‘thoir formal response to the doard?

..hl.ﬂ‘ﬂ

They alsc had & jetter from Lazard Freres which
10 expressly said to thea, "Tell us what you are
11 prepared to do about refinancing the notes." And on

12 october 11, Friday. they come back with their answer,

13 "and hers is their answer: "“we will do nothing.”

14 © "Paatry pride underetands the

18 obligations under Revion's outstanding debt including
16 the 11.18 percent notes, and after 1t obtains control
17 of Revlon it intends to cause the required interest
18 payaents to be Q-d. on such dabt and the principal to
19 be paid when do at saturity." In other words, they
20 would 4o gnthinq. They would not tender for the

21 notes. They would not raise the coupon on the

22 notes. That was thelr foramal response.

23 shis ls what was before the board

24 when the board met on gsaturday. And here is ¥r.
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oluckninn'l notse.

TAE COURT: Would it net have been
fairer to &y that "We now hnvo a deal with yorstaann
tittle in which they have agreed to support the notes
at par. Can you aateh that?”

MR. WACHTRLL: your Noner, there is
a nsgotiating procees that goes on. My. Lipton, the
record shows, said to Mr. Dyapkin, "wiil you get back
to us and tell ne what you are prepared to do."

. gow hsny times do you have to go back
to people? Ne said, "We wnﬁt to have the notes
brought WP to par.” NTF. Drn;kin said, "Let Re think
about it. We aight bo prnparad'tu do this." It is
right in his sffidavit. It is i; H¢. Lipton's. It
is in the bénrd ainutas. We night be prepared to
maybe Taise 1t 1 percent interest rate, we uight be
prepared to do the other thing. And then they come
pack the next day, not thres wesks pefore the board
peeting: the day beforse the board meeting, and thoy
say, "We are prepared to do nothing."

gow many times do you go back to
peaple when they slas the door in your face? ‘1 mean,
there is & reasonable process of negotiation that

goes on between pusiness men, sad you just den't keep

nxA:n:nz_nnnnz_sx:nlz:ns_
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1 on ruaning in and out of corrider doors, Your Ronor.

2 pesides, the dcor was left open.

3 the record shows that he was i{nvited
4 to call. Hs was jpvited to call Nr. Rohatyn. MT.

] Loomis returned his calls, and they couldn't reach

] nim to see if he pad anything further to say on the
7 matter,

And then the board meets. And what
- is the board suppesed to do; say let's not deal with
i0 Forstaann Little because saybe after they said they

13 are not going to do anything they will change their

i2 »ind?
13 o when Nr. Mitchell comes into Court,
14 Your Honor, and'uays we ars nhow prepared -- and when

15 you azre told that you should be the central player in
i8¢ ~this drama, you are biinq told preclaely to ignore

17 the law, which saye it is not for the court to

18 sxercise 1its reascnable business judgment. 1t is not
19 for the Court to usurp the province of the board of
20 directors. The board of dirqcfor- decides what is

21 reasonable for the company. And that is the sole

a3 issus here, Your Hono?r.

23 : When they come Iin after the fact,

24 just as nappened in the ENSTAR case and say, "Well,

ﬁIllﬂll!—ﬁﬂﬂl#—ltﬂﬂl:lll-
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pow wWe arte prepared to do something, so why don't you
ipvalidate what the poard 444, even though we refused
¢o do it proviously -= Chancellor Eartnete rejected
that out of band in the ENSTAR case., e said we have
to deal with the facts as the gacts were before the
poard when the boa:é dealt. ‘lné somebody coming in
after the fact and saying, "Now I am prepared to do
something aore," that dceasn't invalidate
r.trocp.étivcly the conduct that took place of the
beard. |

Moreoveyr, what ig it == the irony
1s, usually, Your Honor, when people cone in atter
th.-taqt nndAlnw. soh, well, here I am. 1 am really
prepared to do ROTe i¢ only board had left the
nuétiau open, " this is always rejected by the courts.
which say the Bo.rd 1g entitled to deal., But
usually, Your Honor. 1t is rejected in the context
whare the disappointed suitor comes in and says,
sLook, hers I as. 1 as willing to deo batter, i1¢ only
they had jeft the auctioa open."”

What do we have in court this

. sorning? They come in and say even now, "we are

willing to 4o worse." They say yorstasnn Little 1s

giving the stockholders 57.25 plus the notes. We

_n!Alﬂll!.ﬂﬂﬂl!.llﬁﬂl!lll_
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will give thea 88.15 plus the notes."

Sven MY, Mitchell cannot bring
hinself to say that it is a batter deal. Ne got up
apd said, in his view, 1+ was the same. - Well, i¢
jsn't the sane. the record shows 1t isn't as geod,

because this deal on the aerger will take place {n &

.short.r time frame than one dollar.

But supposs it was the same. This is
their proposal: 'Lot‘. all go bth to the
negotiating tabla, because ¥We Are not prop.rod to top
the Yorstsann Little deal.”

_ I mean, it is essentially, putting
aside legalities -~ and tﬁc lsgalities are that a
board askes a reasonable business judguent. Thers is
no qguestion this board did it. But just looking st
this in s hard, practical sense, without any law
whatasocever Or any equity whatsoever, the disappointed
person ls coming in after the fact and saying, "Would
you please recpen the auction by judicial fiat s0 I
can bid lower than the winning bid.” That is what we

are hesring in the courtroom this morning, Your

gonor. It is totally absurd.

¢ I can get back to what I think

controls here, which is business judgment, what thea

ﬂlllﬁll!—ﬁﬂﬂlz-llﬂﬂlllll




14
is
16
17
ia
19
a0
31
a2
23

24

© EROX TELECOPIER 495 ;19-10-87i 1:44AM

H ' 30242992163 23456789 #77

18

poard was faced with on Saturday night was &
cospariscn of & pird in the hand sgainst what they
might have out thare in the bush, and what they had
in the hand was & deal which sssentially was glving
59.28, pey up te 86,25, a dollar on the share and $2
to 2.25 on the notes, which were slso held by the
shareholdars. '

They also had cortainty. Differant
factors weigh differently with different directors,
as is always the case when you get a group of men and
wonen t&gnthqr in a room to exarcise their husiness
judgment, but the evidance shows that the factor of
certainty weighed very, vory'hiavily.nith any number
of the directors.

Nr. Glucksman testified that he
walked into the rooa and he was given the lettar that
was writtsn by M». gittis, the vice chairman of
pantry Pride, the previcus day, with respect to where
they stood on their financing, and he lookad at this
and he was d;-tnrhud. And here is his
comtempoTanscus fioca of paper. This lse M.
Glucksman writing in the margin, his own copment whan
he read the letter, "Not a commitment." And MNr.

@dlucksaan testified to this.

CRANCERY COURT REPORTERS.




