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NATURE AND STAGE OF THE PROCEEDINGS ;

Defendants Forstmann Little & Co. and Forstmann Little

& Co. subordinated Debt and Equity Management Buyout
Partﬁership-II (hereinafter collectively referred to as "FLC")
submit this brief in opposition to the motion by plaintiff,
MaéAndrews & Forhes Holdings, Inc. (hereinafter "MacAndrews &
Forbes" ot "Panﬁry pride”), for a preliminary injunction.*

PRELIMINARY STATEMENT

In the Face of an unsolicited tender offer that
prqvided Revlon shareholders first with $47.50 per share and
then with only $42 per share -- without the qecessary_financing
to pay for the shareé -- Revlon's independent board negotiated
at arms length and unanimously approved a merger agreement with
FLC at a firm $57.25 per share. Contrary to élaintiff's
contention -- which cannot become true by repetition -- i
management is not a beneficiary of the FLC merger. Indeed,
management and Revlon's directors stand to gain nothing more by
the merger with FLC than they would if Pantry Pride or anyone
else ultimately acquired Revlon. Shareholders, on the other
‘hand, have already gained $450 million as a result of FLC's
efforts. No court to our knowledge has ever enjoined a

transaction in these circumstances.

x The brief filed by Revlon, Inc. (hereinafter "Revlon®)
contains a more detailed statement of the nature and stage
of the proceedings which 1is incorporated herein by
reference.




The option and termination provisions of the merger,
moreover, are customary features of such agreements and aré
supported by the overwhelming weight of authority concerning
the fiduciary duty of target boards; it is understood in the
financial and business éommunities that without such
provisions, there would be no competitive bidding at all,
‘leaving shareholders with Ehe initial prices offered by the
unsolicited bidder. -Indeed, at some point in time, in the face
of a hostile tender offer aslih any other business context, a
board of directors must deterﬁine, based on its assessment of
all facts and circumstances existing at the time, that one
business opportunity is more advantageous to shareholdé;s and
the corporation than another. Consistent with its fiduciary
duty, the board may enter into a negotiated merger agreement
that ensures that shareholders will be benefited.. The business
judgment rule protects these decisions, and if, as here, there
is no possibility of self-dealing or self-benefit on the part
of target management and directors, the courts cannot and will
not interfere.

STATEMENT OF FACTS

FLC relies on the affidavit of Theodore J. Forstmann
submitted herewith for a detailed recital of the facts with
reépect ko the negotiation of the merger agreement and its

subsequent revision, as well as the additional value these

agreements have provided ko the Revlon shareholders. In




addition, FLC relies on the affidavit of Richard W. Herbst of
Goldman Sachs & Co. which details the benefits provided td
Revlon shareholders by the FLC merger agreement, and the
valuations inherent in the FLC rransaction. FLC also relies on
the affidavits being submitted by Revlon which also chronicle
the events leading up to the merger agreement and 1its
revision. Finally, FLC relies upon the expert testimony
submitted 1in Ehe 1ffidavits of five investment bankers
specializing in mergers and acquisitions as to the critical
importance of inducements such as asset options in obtaining
the highest possible price for shareholders . As these
affidavits show, without such inducements “white knights" will
not enter the competition in the face of an unsolicited bid, so
that shareholders are likely to be left with the original bid
;tfthe original price.'

Succinctly put, the competitive process has undeniably
worked here. It is undisputed that Pantry Pride's bid to .
shareholders was $42 when FLC proposed its $56 merger and the
price now available to shareholders is $57.25 -- an increase of

$15.25 per share for each of the over 30 million shares Revlon

outstanding.




POINT I

THE REVLON/FLC MERGER AND ITS
INCIDENTAL OPTIONS AND TERMINATION PROVISIONS
SHOULD BE SUSTAINED
IN ALL RESPECTS

The Delaware Supreme Court has made it clear that
where, as here, a corporation's board of directors determines
tO oppose takeovér activity, and where, as here, that decision
is made in gocod faith, after reasonablé investigation, and for
a proper corporate purpose, that decision and the measures
adopted by the board to effectuate it are entitled to the

protections of the business judgment rule. See, €.9.. Ungcal

Corp. v. Mesa Petroleum Co., 493 A.2d 946, 954 (Del., 19835);

Edelman v. Phillips Petroleum Co., (Del. Ch. No. 7899, Walsh,

Vv.C. February 12, 1985); Lowenschuss v. The Option Clearing

Corp., (Del. Ch. No. 7972, Brown, G.C. Mar. 27, 1985);

Pogostin v. Rice, 480 A.2d 619, 627 (Del. 1984).* Moreover, as

this court recently noted, “if a planned takeover defense
strategy, whether general and prospective or specific and

reactive was not primarily designed for entrenchment, it

* When the action in guestion 1is approved by a board
consisting of a majority of outside, independent directors
'—— 385 is the case here -- the presumption that ‘the

directors acted in accordance with these principles 1is
heightened. Moran v. Household International, Inc., 490

A.2d 1059, 1074-7S5 (Del. Ch. 1985) (appeal pending); Unocal
Corp. v. Mesa Petroleum Co., Supra, 493 A.2d at 955.




continues to enjoy the presumption that it was the result of

good faith managerial judgment." Edelman v. Philips Petroleum
Co., Del. Ch. C.A. No. 7899, slip op. at 7, Walsh., V.C. (Feb.

12, 1985).

In addition, if directors decide that a tender offer

or potential tender offer is not in the best interests of
shareholders, it is their duty to act to oppose it. Panter v.

Marshall Field & Co., 646 F.2d 271, 299 (7th Cir.) cert.

denied, 454 U.S. 1092 (1981) (it is the directors' duty "to

evaluate proposed business combinations on their merits and
oppose those detrimental to the well-beinq of the corporation
even if that is at the expense of the short term interests of

" individual shareholders").* See also Heit v. Baird, 567 F.24

1157, 1161 (lst Cir. 1977); Northwest Industries, Inc. v. B.F.

Goodrich Co., 301 F. Supp. 706, 712 (N.D. Ill. 1969).

* The lower court in Panter expressed this basic principle as
follows:

Corporate directors have the duty to oppose 3
takeover offer which they have determined would be
detrimental to the interests of the corporation and
its shareholders.... Having s0 decided in good faith,
with rational business, purposes attributable to their
decision, [directors have] not only the right "but the
duty to resist by all lawful means persons whose
attempt to win control of the corporation, if
successful, would harm the corporate enterprise.”

Panter v. Marshall Field & Co., 486 F. Supp. L1168, 1194-55
(N.D. Ill. 1980), aff'd, 646 F.2d 271 (7th Cir.), cerkt,

= demicd, 454 U.5.1092 (1981) (emphasis added) (citations

omitted).




Under these circumstances the business judgment rule
provides that the good faith of directors in taking corporate

action must be presumed (see, e.9., Aronson v. Lewis, 473 a.2d

805, 812 (Del. 1984); Johnson V. Trueblood, 629 F.2d 287, 292

(3d Cir. 1980), cert. denied, 450 U.S. 999 (1981); Treadway

Cos. v. Care Corp., 638 F.2d 357, 381 (2d Cir., 1980);

Crouse-Hinds Co. v. Internorth Inc., 634 F.2d- 690, 702-703 (24

Cir. 1980)}, and that the burden of demonstrating bad faith
rests with the person attempting to overturn the decision of

the bhoard (see e.g., Warshaw v. Calhoun, 221 A.2d 487, 493

(Del. 1966)). Most recently, in Unocal Corporation v. Mesa

Petroleum Co., 493 A.2d at 957, the Delaware Supreme Court.

reaffirmed the application of the business judgment rule as it

was articulated in Johnson v. Trueblood, 6§29 F.2d at 292-3:

The business judgment rule . . . achieves

[its] purpose by postulating that if
actions are arquably taken for the benefit
of the corporation, then the directors are
presumed to have been exercising their sound
business judgment rather than responding to
any personal motivations. '

(Ulnless the plaintiff can tender
evidence from which a factfinder might
conclude that tne defendant’'s sole Or
primary motive was to retain control, the
presumption of the rule remains. . . . _In
short, we believe that under Delaware law,
at 2 minimum the plaintiff must make a
showing that the sole or primacy motive of:
the defendant was to retain control.

(emphasis added).




No such showing can pessibly be made here. Revlon has
an independent Board, and there is no self-interest even on the
part of the management directors, who are not participating in
the acquisition, and who have no assurances or understandings
of(any sort with respect to their employment positions. What
is before the court is a major substantive business
transaction, negotiated at arm's leﬁgth between FLC and Revlon,
.and providing shareholders with hundreds of millions of dollars
of premium payments for their shares. It is, we submit,
inconceivable that such a transaction =-- or any of the
essential components required to bring it about -~ should be
enjoined by the court.

A, Revlon's Adoption of the Merger Agreement is

Entitled to the Protection of the Business
Judgment Rule

As a frustrated bidder, which had attempted to acquire
Revlon for as little as $42 per share, Pantry Pride seeks to
obtain by judicial fiat what it has lost in the marketplace.
Indeed, if we look at just the Eacts -- stripped of hyperbole
and innuendo -- the only conclusion possible is that Revlon's
transaction with FLC should not be enjoineﬁ.

First and foremogt, FLC's merger agreement provides
Revlon's common shareholders, noteholders and preferred
stockholders with far greater benefits than those provided by

Pantry Pride’'s offer.




The FLC merger provides common shareholders with

EH
.

a higher price than Pantry Pride's tender offer.
$57.25 remains higher than $56.25, and any slight
discount that might possible be required for
timihg is more than offset by the fact that, at
the time of the Revlon bgard's decision, FLC had
a firm bid, with its financing in place, while
Pantry Pride, after gight weeks, had still been
unable to obtain the necessary finanéing ko
purchase the shares.*

2. FLC has provided a substantial dollar benefit to
Revlon noteholders which Pantry Pride flatly
refused to provide. Thus, FLC has agreed to make
an exchangé offer to Revlon noteholders of notes
bearing substantially higher interest than the
nctes they presently hold. This solvés a Serious
problem for Revlon, which.had been faced with the
complaints of noteholders that their notes had
substantially declined in value. In stark
contrast, Pantry Pride refused to prbvidé
anything that would ;imilarly benefit Revlon

noteholders.

x See accompanying of Richatd W. Herbst of Goldman, Sachs &
Co. and the affidavit of Felix Rohatyn a general partner of

Lazard Freres & Co.




3. The FLC merger agreement assumes and satisfies

Revlon's obligations to its preferred

shareholders,

Based on any one of these factors, Revlon's board
would have properly exercised its business judgment in entering
into the FLC transaction.* _Taken together, we submit that the
Board could have reached no other conclusion. Certainly,
unless the business judgment rule is to be turned upside down,
there can be no basis for the court to substitute its own
judgment for that of the Revlon board. For this reason alone,
the relief sought should be denied.

Indeed, no reaéon has been suggested why Revlon's
Board -- comprised of a majority of independent directocs of |
ungquestioned standing and integrity -- would have entered into i
the FLC transaction other than out of a firm belief that it was
in the best interests of the company and its shareholders. No

possible entrenchment is involved: no directors are

* ° The Board was also entitled to consider FLC's reputation in
the business and financial communities as a company with a
proven record of standing behind its commitments,

- completing transactions in which it determines to proceed,
and raising substantial capital quickly Erom highly
respected institutional investors. The Board was also
entitled to compare this reputation with that of Pantry
Pride, which has no similar record of achievement, had not
been able to complete its financing in over two months, and
which had been attempting to acquire Revlon akt the lowest
possible price, even to the extent of lowering its offer
when this suited its purpose.




partiéipating in the acquisition, and no one has any assurance
of continued employment. The so-called "golden parachutes" are
pre-ekisting obligations which would be binding on any
acgquiror, includihg Pantry Pride.* What we have here, in
short, is not a "polson piil® or any other kind of transaction
that can possibly be characterized as management self-dealing
or as enhancing management power. Rather, we have an arm's
length transaction entered into between two independent
companies where the only sure beneficiaries are Revlion's
shareholders and noteholders.' If transactions of this nature

are not permitted, sharehclders of all target compdnies will be

losers.

B. The Asset Options and Termination
Provisions Are Proper in All Respects

It is a critical -- and undisputed -- fact that asset
options and similar provisions are customarily required in
order to induce “white_knights", once there has been an
unéolicited bid for a target company. to enter the arena and
provide substantial additional consideration to shareholders.
As the affidavits of representatives of Alex, Brown & Sons

Inc., Gibbons Greene van Amerongen, Salomon Brothers Inc.,

* In making its own analysis of the kransaction, Pantry Pride
in fact included the payments under the severance
agreements as a cost of doing the ‘transaction.

10




Dillon, Reed & Co., Goldman, Sachs & Co., Smith, Barney,
Harris, Upham & Co., Kidder, Peabody & Co. state:

1. The uncertainty inherent in the
environment surrounding unsclicited
offers makes it difficult for target
companies to procure alternative
transactions to enhance the
consideration to shareholders.

2. Such alternative transactions are
usually essential to shareholder
realization of fair prices for their
stock.

3. It is traditional in this context for
third parties to demand option and
termination fees before agreeing to
undertake the expense, time and risks
associated with takeover contests.

4, The elimination of these traditional
inducements to third parties will
substantially alter the market process
by which competitive transactions take
place to the substantial detriment of
all shareholders.

5. Depriving a target board of the
opportunities traditionally provided by
the business judgment rule to obtain
the best deal for shareholders will
encourage original offerors to
successfully acquire target companies
at bargain basement prices, since they
will be substantially insulated from
effective competition.

It is well to note in this regard that the concept of
an abstract auction for the target company, where bidding is
unfettered by inducements or limitations, is one which, while

seductive in theory, has no celation to the way in which these

transactions are actually conducted. For if this were

required, and inducements were somehow prohibited, the

LL




"auction" process would, in‘most cases, never start at all, and
the original bidder would be the unchallenged winner at 1its |
original price.

The present case provides a compelling demonstration
of this principle. Pantry Pride opened the bidding at $47.50.
It then reduced its offer to $42.00. For over six weeks, no
competition éppeared. Although Pantry Pride suggested --
without the financing to back it up -- a possible bid of
$53.00, it made no offer above $42.00 to the shareholders until
_FLC e;tered the bidding. FLC's initial offer of $56.00 thus

increased the actual consideration being offered to

shareholders by $14,00 per share. In response, Pantry Pride

raised its offer to $56.25 -- a mere 25 cents per share. FLC
then went to $57.25, along with substantial additional benefits
to noteholders and preferred shareholders. The net result was
benefits to shareholders of hundreds df millions of dollars.
This is precisely how the process should take place, and it
would never have-even started if inducements such as

termination fees and asset options had not been available.*

* Plaintiff’'s selective citation from Note, Lock-Up Options:
Toward A State Law Standard, 96 Harv.L. Rev. 1068 (1983)
merits completion.

Reasonably formulated lock-up arrangements, however,
can be beneficial to the shareholders of target
corporations. The principal virtue of a lock-up L8
its function in inducing an otherwise reluctant bidder

Footnokte Continued




It is little wonder that transactions of this nature

have uniformly been upheld. For example, in Treadway Companies

¢. Care Corp., 638 F.2d 357 (2d Cir. 1980), the court upheld,

as a reasonable exercise of business judgment, the decision of
a target company's hoard to enter into a stock sale with a
white knight as a necessary and proper step toward avoiding a
hostile takeover and implementing a merger with the white
knight. 638 F.2d at 380-84. The court ceached its conclusion
after reviewing the histdry of the transaction: As here, the
Vtarget's

board was simply not acting to maintain its
own control over the corporation, Rather,

x  Footnote Continued From Previous Page

to enter the fray as a white knight and thus raise the
stakes in the contest for corporate control. Because
of the considerable risk invelved in competing with a
tenacious and cash-laden raider, a prospective white
knight may be hesitant to enter a bidding war. Any
bidder is certain to incur extremely high litigation
costs. In today's political climate, participation in
a tender offer contest may also harm a company’s
public image. Finally, entry into a tender offer
contest may make the white knight itself vulnerable to
a takeover attempt. In short, a prospective white
knight Eaces unavoidable expenses, substantial risk,
and uncertain prospects for a profitable return on its
investment of corporate resources. A lock-up option
gives the white knight a running start--which enhances
its probability of ultimate success--and
simultaneocusly serves as insurance against failure.
When a white knight is drawn into a fight it would
otherwise have avoided, the target's shareholders are
the primary beneficiaries. '

Id. at 1078.




in approving the stock sale, they were
moving (the target] Treadway toward a
business combination with Fair Lanes. Fair
Lanes had made the stock sale a precondition
to further merger talks. From all that
appears, Fair Lanes and Treadway had every
intention of carrying through with that
merger.

638 F.2d at 383. The court also emphasized that -- as here --
the Treadway board had retained investment bankers.to negotiate
and evaluate the proposed merger, that arm's-length
negotiations were conducted, and that the Treadway board
insisted upon obtaining an opinion from the investment bankers

that the merger would be fair to Treadway shareholders. Id. at

384.*

Similarly in Whittaker Corp. v. Edgar, 535 F. Supp.

933 (N.D. Ill. 1982) a white knight secured Eor itself an
agreement to purchase the crown jewel asset of the target in
the event that its competing tender offer failed. In upholding
the apglicatioﬁ of the business judgment rule to the white

knight transaction the court held:

* The court further noted that:

Courts have held that the directors can make a
sufficient showing of fairness by demonstrating that the
kransaction was entered into for a proper corporate
purpose; they need not also prove that the actual terms of
the transaction were fair. See Cheff v. Mathes, supta, 41
Del. Ch. 494, 159 A.2d at 554-55; Kaplan v. Goldsant,

supra, 380 A.2d at S568-69.

638 F.2d at 332 n.17.

14




when confronted with a threatened change in
. control, a board of directors of a target
company may engage in a corporate
krransaction with a third party that the
board determines in its business judgment toO
be in the best interests of shareholders.
In so doing, the board of directors may
anter into various arrangements with the
third party to promote consummation of the
transaction even though to do so might cause
Fhe hostile tender offeror to withdraw.

The sale of an asset which has the result of
making a company less attractive to a tender
offeror can be a propet exercise of 3 board
of directors’' business judgment.

Id. at 951 (citations omitted) (emphasis added).

In Buffalo Forge Co. v. Ogden Corp., 717 F.2d 757 (2d

Cir.), cert. denied, 464 U.S. 1018 (1983), a successful offeror

sought rescission of the target corpbtation's saie to an
unsuccessful white knignt Of a 425,000 share block of the
target's treasury stéck in the face of the hostile tender offer
and the grant of an option insisted upon by the white knight to
purchase 143,400 additional treasury shares. 717 F.2d at 759,
Rejecting the raider's claim that the target's board had |
breached its fiduciary duties by approving the sale and
gption,* the Second Circuit affirmed the district court’'s
finding that the board had acted within the scope‘of its

business judgment. “Under the circumstances, it would have

The claimed breach of fiduciary duty was rejected in spite
of the Fact that the option was given at a price below the

opktionee's offering price.

15




been a mistake for the district court to substitute 1ts
judgment for the business judgment of the directors.
Id. The court of appeals found that the district cour%t had
properly concluded that the sale and option constituted a valid
exercise of the board's business judgment because, as here, the
rransaction had been negotiated at arm's length and the
directors had properly relied_on the advice of their financial
advisors and attorneys. Id.

Likewise, in GM Sub Corp. v. Liggett Group, Inc., Del.

Ch., C.A. No. 6155, Brown, v.C. (April 25, 1980), the target,
Liggett, responded to a hostile tender offer by entering into a
contract to sell its prize subsidiary to a third partf. The
court found that it was "realistic to assume that it was
contemplated by Liggett that the practical effect of the sale
of iEs sought-after asset might be to cause the hostile
_oEferor, GM Sub, to lose interest in its tender offer." Slip
op. at 3. Nevértheless, the court refused to enjoin the sale.

In Thompson v. Enstar Corp., Del. Ch., C.A. Nos. 7641,

7643, Hartnett, C. (August 16, 1984), the court similarly
applied the business judgment rule to sustain Enstar’'s asset
option agreement with an offeror. The agreement was challenged
hecause subsequent to it, a possible higher offer
materialized. The court held that |

The test of whether the Enstar bogrd acted

reasonably on May 22nd, however. is nokt

whether something happened on June -12th
which, in hindsight, may show that the

16




Slip op.

directors of Enstar should have delayed.
The judgment of the directors must be
measured on the facts as they existed on
[the date the board made its decision].

at 9-10.

In Enstar the court further recognized that, where

time is of the essence, corporate directors may enter into a

rransaction that is reasonable in light of the time pressures

and uncertainties involved.

Slip op.

While reasonable men may differ as to
whether the offer was the best which might
ever materialize, the plaintiffs have not
met their burden of showing that it was
unreasonable For the directors to conclude
that, in their judgment, the offer of Unimar
was the best which could be obtained under
the circumstances and that it was possible
it might be soon withdrawn, thus leaving the
shareholders of Enstar to face the prospect
of liquidation for a much lesser price and
at some time in the distant future. The
adoption of the lock-up provisions was a
necessary prerequisite to Unimar making 1ts
tender offer and therefore it 1S probable
that it was reasonable for the directors £o

accede to Unimar's demand under the unusual
circumstances present. (emphasis added) .

at 13.*

In the case at bar, the asset option and termination

provisions are essential incidents to a merger agreement that

ensures Revlon's shareholders the highest premium available for.

* plaintiff's attempt to find support for its position in
Fastar is thoroughly misqguided. Here there was a more
expansive and exnhaustive bidding process than that which
the Court approved in Enstart.




their shares. Moreover, it Dbears emphasis thét Pantry Pride
has not been prevented from competing on the merits with FLC
~and has had ample opportﬁnity to'present ité best price to
shareholders -- indeed, when FLC entered the bidding Pantry
Pride‘'s price was onlf $42 per share.

Here, as in Enstar and Treadway, thé board had time
constraints imposed uéon it by forces outside of its control.
: Here, as in those cases, the targe; retained investment bankers
to evaluate the competing offers, arm's-length negotiations
? were conducted and once FLC's offer emerged as the more
peneficial to shareholders, an agreement was executed. And, as
in those cases, the agreement reachéd was clearly an
: appropriate exércise of business judgment, which should not be

disturbed by the courts.*

* The instant case bears no relation to the situations

‘ presented in either DMG, Inc. v. Aegis Corp., Del. Ch., No.
17619, Brown, C. (June 29, 1984) or Data Probe, Inc. v. CRC
Information Systems, Sup. Ct. N.Y., N.Y.L.J. at 7, Col. 2
(December 28, 1984). In DMG County an unsuccessful white
knight brought an action to specifically enforce an option
to purchase 51% of the stock of a subsidiary of the target
and sought preliminary injunctive relief to restrain the
new directors of the target from taking action to amend the
subsidiary's by-laws and charter in a manner that would
adversely impact the value of the option. In seeking the
injunction, the optionee relied upon the body of cases
which hold that "in a tender offer situation defensive
maneuvers by a target company, including a sale of assets
or subsidiaries to a third party, are not open ro attack on
the basis of a breach of fiduciary duty or a waste of
issets when they are undertaken based upon the informed
business judgment of the board of directors acking in what

Faootnote Continued
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C. The Board's Solicitation and Implementation
of an Advantageous Competing Bid and
Negotiated Merger Agreement Are Consistent
with its Fiduciary Duties

A logical corollary to the hoard's duty to oppose a 12
takeover bid which it finds to be inadequate or detrimental to
the well-being of the corporation and shareholders, is the
board's right and responsibility to puréue, select and commit
to a competing bid and proposed merger which, based on its
assessment of all facts and circumstances exigting at the time,
it finds would be advantageous to the shareholders and the
corporation. The business judgment rule sets the standards for
judicial rev@ew of these efforts by management to optimize
shareholder benefits. In the absence of fraud or self |

dealing -- which cannot even be claimed here, much less

*  Footnote Continued From Previous Page

it believes to be the best interests of the shareholders.”
(Slip. Op. at 8). The Chancellor recognized that "the
cases relied upon by f{the optionee] are good as far as they
go," but denied preliminary injunctive relief because of
doubt that the business judgment rule could be used as an
offensive weapon by the optionee "for the purpose of
establishing a right to a preliminary injunction against
internal corporate action” (id. at 9), particularly where
the option did not purport to prevent the cocrporation from
taking the contemplated action. (Id. at 11).

In Data Probe, the court specifically found that the
target's directors were self-interested as a result of
their agreements for continued employment with the favored
acquiror and as a cresult of their acceptance of loans at
interest rates below market. Such self-interest 15 C
not present in this case.

learly




proven -- & negotiated merger agreement cannot be set aside

even if a subsequent proposal 1s made at a higher price,.

In Jewel Companies v, Pay Less Drug Stores Northwest,

741 F.2d 1555 (9th Cir. 1984), after the target had entered
~into an exclusive merger agreementhwith a white knight, the
initial, frustrated bidder sought to set aside the agreement on
state law fiduciary grounds. The Ninth Circuit determined that
the target's board had a right to enter into such an agreement:

[T]o permit a board of directors to decide
that a proposed merger transaction is in the
best interests of its shareholders at a
given point in time, and to agree to refrain
from entering into competing contracts until
the shareholders consider the proposal, does
not conflict in any way with the board's
fiduciary obligation.

I1d. at 1563. The court recognized the substantial benefits

often provided to shareholders by an exclusive poard-negotiated

agreement.

A potential merger partner may be
reluctant to agree to a merger unless it 1is
confident that its offer will not be used by
the board simply to trigger an auction for
the firm's assets. Therefore, an exclusive
merger agreement may be necessary to secure
the best offer for the shareholders of a
firm. CE. Grossman & Hart, Disclosure Laws
and Takeover Bids, 35 J.Fin. (1980)
‘(competition in takeovers may deter f£irms
from investing in research on potential
target and from making initial bid). An
exclusive merger agreement may also be the
least costly means of merging the firm. It
increases the likelihood that the firm can
he merged without expensive litigation or

proxy battles.
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the information available at that moment.

The pursuit of competitive advantage has
never been recognized at law as a sufficient
reason to render void or voidable, an
otherwise valid contract.

Id. at 1563-1564 (emphasis added).

Similarly, in Thompson v. Enstar, Del. Ch., C.A. Nos.

7641, 7643, Hartnett, C. (August 16, 1984), the court held that
the target's board had properly chosen to accept an offer from
one -bidder notwithstanding that subsequently, a new potential
pidder appeared which might have agreed to effect the
transaction on more favorable terms. Moreover, the board did
not merely approve the earller offer, but also had actlvely
courted the bidder and Eac111tated the proposed transactlon
In fact, in deference to the offeror's wishes, the Enstar board
entered into a voting trust agreement with the offeror, thereby
giving the offeror indefeasible voting control over Enstar's
"single most valuable asset." This asset was ceded to the
suitor for no copsidérétion other than the signing of the
agreement. It was not a situation like the present where the
white knight was given an option to purchase the asset at a
reasonable price. The court nevertheless held that the board
had acted reasonably.

; The Enstar court reasoned that under the business
judgment rule, the board's conduct in accepting the offer
should be measured based upon the state of Eaéts known to the

hoard, as of the time the decision was made. The Court found




that "while hindsight might enable me to conclude rhat if the
directo;s had waited, other offers might méterialize and while
I might in the exercise of my judgment, have decided on

May 22nd to postpone the decision, that is not the test.
Courts cannot substitute their judgment for the rational
judgment of directcrs." (Emphasis supplied).

The Revlon board's actioms 1in furtherance of the
merger agreement similarly constitute a valid exercise of
management's right to protect shareholders by Eacilitatinq.an
advantageous offer. The board dutifully has taken steps to
secure the highest possible premium for its shareholders.
There are no agreéments to éerpetuate either beard or
management control. All shareholders are ensured equal
treatment. The exercise,price for the asset options was
reached after arm's length negotiation and is clearly within
the range of the probable value of these assets.* The |
termination agreement is reasonable ‘in light of the size of the
transaction, the benefif ko shareholders and the risk and

expense undertaken by FLC.** In sum, this is a case in which

* As the accompanying affidavits show, the option price for
the assets is within the range of valuation estimates of
hoth Goldman, Sachs, FLC's investment banker, and of Pantry
pride and its investment banker.

xx In any event, the extraordinary remedy of injunctive reliet
would clearly be improper with respect to FLC's termination

fee, since this is plainly a subject as to which there 1is

Footnote Continued




the business judgment rule is, without further inquiry, clearly

controlling.

D. Plaintiff's Frustration as a Bidder Does
Not Rob Revlon of the Protection of the
Business Judgment Rule

A central theme of plaintiff's presentation is that
the board of Revlon breached its fiduciary duties to the
corporation by failing to negofiate with plaintiff in a manner’
acceptable to the plaintiff. Aside from the obvious sophistry
of an unsolicited bidder arguing that a target should be
dompelled to negotiate with the bidder pursuant to the bidder’s
ground rules, plaintiff's argument runs afoul of the business
ju&gment rule. As demohstréted abo?e, application of this rule
to the business decision by Revlon's disinterested board is
mandated since plaintiff has not and cannot present any
evidence whatsoever of self-dealing or personal interest in the

challenged transaction.

Plaintiff's attempt as a bidder to wear the mantle of

the derivative plaintiff and argue that a bidder, such as

itself, has been treated unfairly has been considered and

x* Footnote Continued From PrevidUs Page

an adequate remedy at law. See e.g., Bayard v. Martin, 101
A.2d 329, 335 (1953), cert. denied, 347 U.S. 944 (Del.
Supr. 1954) ("courts of equity will not deal in matters
readily measurable in dollars” where there has been no
showing that a defendant is unable to respond in damages).
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itself, has been treated unfairly has been considered angd

xx Footnote Continued From Previdus Page

an adequate remedy at law. See e.g9., Bayard v. Martin, 101
A.2d 329, 335 (1953), cert. denied, 347 U.S. %44 (Del.
Supr. 1954) ("courts of equity will not deal in matters
readily measurable in dollars” where there has been no
showing that a defendant is unable to respond in damages).
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_rejected under similar circumstances. Simkins Industries, Inc,

v. Fibreboard Corporation, Del. ch., C.A. No. 53639, Marvel, C.

(July 25, 1977). In the Simkins case plaintiffs, who were
shargholders of Fibreboérd,'sued individually and derivatively
to require Fibreboard "to deal fairly Qith plaintiffs in regard
ko their efforts to buy one or-more of the plants and equipment
of the defendant which the latter propose§ to sell.”

Plaintiffs arqued, as does Pantry pride here, that the board
had not déalt fairly with plaintiffs, had refused to give them
certain information and was not seeking to obtain the best bid
for the assets. The Chancellor characterized this effort as

follows:

Plaintiffs, in seeking injunctive
relief, have .asked that defendant be
required by this Court to conduct its
proposed sales of its carton producing
assets as if defendant were a |
government agency, namely on the basis
of sealed bids or by Courtt regulated
competitive bidding and ask that
defendant be enjoined "*** from selling
its carton group at less than the best
available prices.”

Slip op at 2.
He flatly refused to grant such relief, noting that in

the area of the sale of corporate assets:

the courts of this State have in
general paiad respect to the business
judgment of corporate directors,
refusing to disturb such judgment in
the absence of a showing of fraud,
gross unfairness of price Mitchell v.

Highland-Western Glass Co., Del. Ch.,

167 A. 83L (l1933), or unwarranted




personal interest in the form of a
sharing in the proceeds of such a
sale. Robinson v, Pittsburgh 0il
Refining Corporation, Del. Ch., 126 A.
46 (1924).

Id

The Chancellor quoted Robinson v. Pittsburgh Oil

Refining Co., Del. Ch., 126 A. 46 (1924), also cited by Pantry

Pride here, for the proposition that the defendant board was
entitled to a presumption that it acted with "a bona fide
regard for the interests of the corporation whose affairs the
stockholders have committed to their charge. This being so,
the sale in question must be examined with the presumption in
its favor that they were securiﬁg terms and conditions which
were expedient and fof the corporation's best interest.”
Deépite the Chancellor's Eindings'that the board had committed
to one group “not to disclose to other'interested parties the
_terﬁs of its offer” and that there was a “"persisting bad
feeling” between the litigankts arising out of plaintiffs’
Isuccessful effort to.prevent the adoption of an option plan for
key members of the defendant board, he found that the board had
exercised its business judgment and denied the injunctive

relief requested.

Chancellor Marvel, in Simkens, specifically

distinguished his earlier decision in Thomas v. Kempner, Del.

Ch., C.A. No. 4138, Marvel, C. (March 22, 1973) (Exhibit I}, 2as

being a “unique case which was decided on a record which




indicated that corporate directors failed to give any
consideration to a higher cash bid for corporate assets.”
Iindeed, in Thomas, the higher bid which the board ignored was
in fact received prior to the acceptance of the lower bid.*
Similarly, the Revlon board is entitled to a
presumption that it is acting for the benefit of the
stockholders who elected it. Plaintiff has raised no facts
evidencing any selfrdéaling motive on the part of the directors
not to achieve the highest price. On the contrary, the board
has been successful in raising the Pantry pride bid from $42.00
to $56.25 per share and the FLC bid to $57.25 per share. This
court should not be called upon to second guess the successful
iudgmént of the board or to suggest that it could have done its
job bettér. The directors were elected by the shareholders to
protect their interests and that is exactly what they have done.
This court has repeatedly determined that the
business judgment rule is especially applicable to cases such

as the present matters of valuation are involved. “When the

* plaintiff’'s reliance on Thomas v. Kempner, Del. Ch., C.A.
No. 4138, Marvel C. (March 22, 1983) and Pennsylvania Co.
v. Wilmington Trust Co., 186 A.2d 751 (Del. Ch. 1962) is

utterly misplaced. In both of those cases a competing
offer was made before the trust or the corporation executed
an agreement at a lower price. Here, FLC's offer is higher
than Pantry Pride's and provides substantial benefits to
the noteholders and preferred shareholders which Pantry
pride's does not.




question is asked whethner in a given case the price 1is
adequate, it 1s readily seen that room is afforded for honest

difference of opinion."* Allied Chemical & Bye Corp. V. Steel &

Tube Co. of America, Del. Ch., 120 A. 486, 434 (1923). Thus,

*3 wide discretion in the matter of valuation, as in other

matters, is confided to directors”. Cole v. National Cash

Credit Ass'n., Del. Ch., 156 A. 183, 1838 (1931). Consequently,

a "mere inadequacy of price will not suffice to condemn the
transaction as fraudulent, unless the inadequacy is so gross as

to display itself as a badge of fraud". Mitchell v.

Highland-Western .Glass Co., pDel. Ch., 167 A. 831, 833 (1933).

The established rule, as stated in Cole v. National Cash Credit

Ass'n., supra,-is that:

“(t]he overvaluation or undervaluation
as the case may be must be such as to
show a conscious abuse of discretion
pefore fraud in law can be made out.

* * *

"[M]lere inadequacy of price will not
reveal fraud. The inadequacy must be
so gross as to lead the court to
conclude that it was due not to an
honest error of judgment but rather to
had faith, or to a reckless

~ indifference to the rights of others
interested.

156 A, at 187, 188.

In the present suit the Revlon boatd evaluated the

pantry Pride bids with the advice and counsel of experts and

acted according to its view of their merits. When FLC made 1ts




merger proposal the board did not foreclose Pantry Pride but
instead induced a still higher offer from Pantry Pride and then
nduced FLC to make the present, highest, merger proposal.

Even if ;here were some guestion as to the relative
value of the two proposals,* this would_hardly limit the
appliéability of the business judgment rule. For when a board
is faced with "scmething more than the simple process of
deciding between two flat offers of two sums of money tendered

by rival bidders for the same identical thing...." Robinson V.

pittsburgh 0il Refining Co., Del. Ch., 126 A. 46, 49 (1924),

the rule that a court should defer to the judgment of the
directors "remains as appropriate now as when written over 5Q

years ago." Simkins Industries v. Fibreboard Corporation,

supra, at page 5.

| Thus, Pantry Pride's failure as a bidder has not and
cannot be shown to be atkributable to any bad faith ot
selE-iqterest on the bart of Revlon's board. CUnder these
circumstances, courts time and again have refused to supstitute
their judgment for the rational judgment of directors, and

there is no basis whatever to do so.

* There certainly can be no question insofar as the total
value to security holders -- including noteholders as well
ss stockholders - - 1s concerned.
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II

THE OPTION AGREEMENTS DO NOT
AMOUNT TO A SALE OF SUBSTANTIALLY ALL
OF THE ASSETS OF REVLON

Plaintiff’'s contentibn that Revlon's agreements to
sell certain of its assets pursuant to contracts with adler &
Shaykin énd FLC constitute sales-of “subhstantially all" of
Revlion's assets and, therefore, require shareholder approval
pursuant to S.Dél. Code §-27l, is without merit. - First, the
agreementé with Adler & Shaykinzand FLC are separate
rransactions which can operate independently and must be
considered as such in determining whether § 271 requifes that
they be subject to sharéhoider.approval. Second, 1f the
options are exercised, the assets whi;h will be sold to FLC do
not represent, in gquantitative or qualitative terms,
“substantially all" of the assets of Revlon. Third, even if
the sales to Adler & Shaykin and the option to FLC are analyzed
together they do not represent, in quantitative or qualitative
terms, “substantially all® of the assets of Revlon. Indeed,

Revlon is retaining approximately 55% of its total assets,*

* plaintiff's contention that Revion. is selling 60% of 1Ets
sssets is totally disengenuous. AS indicated by Pantry
pride's Goldstein affidavit, that figure is based on
operating assets. However, the authorities make it clear
that § 271 speaks in terms of total assets -- that is,
operating and corporate assets combined.
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including several of its most profitable divisions.

Accordingly, § 271 is plainly inapplicable here.

A. The Contracts with FLC and Adler
& Shavkin Are Separate Transactions

R

Plaintiff's theory that the sales to Adler & Shaykin
and FLC can be lumped together to reach some imaginary
threshold which would trigger the application'of § 271 simply
does not hold water.* There is no evidence nor could there te

that at the time Revlon contracted'with aAdler & Shaykin it

sl

intended to dispose of any other assets independent of the

merger agreement. In fact, at the time that the October 3
merger agreement and the Adler & Shaykin sale were negotiated,
FLC asked Revlon for an option to purchase the very assetﬁ
which later became the subject of the option agreement and, at
that time, Revlon refused to grant such an option.

" Each sale can opérate independently from the other.
For'example, if the Adler & Shaykin sale does not go forward
and there is no Revlon-FLC merger-but Pantfy Pride or some
other third party acquires 40% of Revion, then the option

agreement will be triggered in the absence of the adler &

* Since plaintiff characterizes the Adler & Shaykin contracts
as "at the least, not certain” elsewhere in its brief, it
is difficult for this reason alone to understand why the
Adler & Shaykin sale should be regarded as part and paccel
of the Revlon-FLC option agreement. See, plaintiff’s
opening brief at 24.
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Shaykin sale. If Ehe Adler & Shaykin sale does go forward and
there is no Revlon-FLC merger but Pantry Pride or some otﬁer
third party acquires 40% of Revlon, then the option agreement
will be triggered together with the Adler & Shaykin sale. If
the Adler & Shaykin sale goes forward and the merger is
accomplished, then the option agreement will not be triggered
despite the consummation of the Adler & Shakin sale. Clearly,
the sale to Adler & Shaykin and the options to FLC are
independent transactions and must be regarded as such.
Instructive in this respect is the court's refusal in

Bacine v. Scharffenberger, Del. Ch., C.A. Nos. 7862, 7866,

Brown, C., (Dec. ll, 1954) - thé most recent Delaware decision
under § 271 -- to enjoin the cohsummation of a $1.25 billion
asset sale. In that case, plaintiffs alleged that the asset
sale was part of a plan of liquidation approved by the board
one month later and, therefore, was subject to stockholder
approval pursuant to 8 Del. Code § 275. The court‘rejecied

this argument* and further held that the assets in question,

* There is absolutely no authority for integrating separate
agreements reached at different times by different parties
under § 271. Plaintiff’s reliance on In re Associated Gas
g Electric Co., 149 F.2d 996 (24 Cir. 1945), for such a
proposition is clearly misplaced. Associated Gas had
nothing to do with § 271; indeed, it had nothing to do with
any analogous statute. Rather, it was a bankruptcy
proceeding determining whether successive asset transfers

by a subsidiary company werle proscribed by a resktrictive
covenant contained in debentures held by the parent

company.
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which for the prior three years had provided a maximum of 29%

of the corporation's consolidated revenues, 35% of its
operating income and 13% of its asset base, were not

»substantially all" of its assets.

'B. The Assets Under Option to FLC Do Not Constitute
Substantially All the Assets Under § 271

Shareholder approval is not required for the sale of
Vision Care and NHL simply because they are healthy‘parts of
Revlon's business. Section 271 requires shareholder approval
for the sale of "all or substantially all” of the assets of a
Delaware corporation. The assets that might be sold by Revlon
to FLC pursuant to the option agreement coﬁstitu&e only 8.7% of
Revlon's total assets for the fiscal year ending December 31,
1984 (hereinafter “fiséal 'g4").* Clearly, *all or
substantially all" does not encompass 8.7% of a companf's
assets.

Justice Moore of the Delaware Supreme Court has
written (while in private practice) that dispositions of less
than 50% of a corporation's assets are clearly not within the
ambit of § 271 and are per se legal. See, A. Moore, The Sale !

of All or Substéntiélly All Corporate Assets Undet Section 271

x Unless otherwise indicated, all figures herein are taken
from the affidavit of William R. Loomis, Jr. submitted 1n
support of Revlon's Brief in Opposition to Plaintiff’s
Motion Eor a Preliminary Injunction.




of the Delaware Code, 1 Del. J. Corp. L. 56, 58 (1976). When
higher percentages are involved, according to Justice Moo;e, a
transaction is only subject to § 271 if (1) the assets sold are
quantitatively vital to the operation of the corporation; (2)
fhe transaction is out of the ordinary; and (3) the transaction
substantially affects the véry existence and purpose of the
corporation. Id. at 59, It is inconceivablé that the present
transactions meet this test.

Justice Moore's view is consistent with that set forth

in the leading case of Gimbel v. Signal Corporations, Inc., 316

A.2d4 599 (Del. Ch. 1974). The Gimbel court noted: "A sale of

less than all or substantially all assets is not covered by

negative implication from the statute." Gimbel v. Signal

Companies, Inc., 316 A 2d 599, 605 (Del. Ch. 1974) citing,

Folk, The Delaware General Corporation Law, Section 271, p.
400, n.3. The Gimbel court explicitly rejected a rule which
‘would require shareholder approval “simply because an
independent, important branch of a corporate business is being
sold.” 316 A.2d at 605. |

While no specific numerical threshold is set forth in
§ 271, courts interpreting that section have uniformly held
sales of assets which comprise much greater percentages of 2
corporation’s business than is at issue Qére not to require
shareholder approval. = For example, the Gimbel court denied

plaintiff’'s motion to enjoin, pursuant to § 271, the sale of a
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wholly-owned subsidiary of defendant Signal. As here, the sale
had been authorized by the board and was to be consummated
without shareholders' vote. The subsidiary in question
represented 26% of Signal's total assets* and 41% of its total
. net worth. The Gimbel court held that, from a strictly
‘quantitative approach, the sale of these assets would not
constitute a sale of "all or substantially all of Signal's

. assets." 316 A.2d at 607.**

The Gimbel court announced a "qualitative," not merely
*quantitative," test for determining whether shareholder
approval is required under § 271.

Wwhile it is true that a transaction in the

ordinary course of business does not require

shareholder approval, the converse is not

true. Every transaction cut of normal

routine does not necessarily require

shareholder approval. The unusual nature of

the transaction must strike at the heart of
the corporate existence and purpose.

* As stated above, it was the percentage of a company's total
assets not operating assets which the Gimbel court looked

to.

xx Sales of significantly larger assets than those at issue in
the instant case or in Gimbel have alsc been held not to
trigger the requirement of shareholder approval. In
Whittaker Corp. v. Edgar, 535 F. Supp. 933 (N.D. Ill.

1982), the court cited Gimbel as authority for the
proposition that the sale of an asset which represented at
least 26% (the percentage in Gimbel) and possibly as much
as 50% of a corporation's total assets was not a sale of
substantially all of the cocrporation’'s assets within the
meaning of § 27L. 535 F. Supp. at 951. °
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316 A.2d at 606 (emphasis added).

Accordingly, the Gimbel court looked to the charéctec
of the transaction at issue and, noting that Signal was a
conglomerate engaged in many businesses in addition to those
being sold, concluded that the sale in question need not be

subject to shareholder approval pursuant to § 271. The court

_distinguished the sale of certain operations by a

multi-business corporation like Signal from- a single business

corporation's sale, by one transaction, of its entire means of

operation. Id. at §08. The same factors are obviously preSent
here as well. |

Indeed, the dnly case‘in which a Delaware court has
found that a sale of léss Ehan all of a corporation'é assets
requires prior shafeholder approval under § 271 is Katz v.

Bregman, 431 A.2d 1274 (Del. Ch. 1981). In that case, however,

the court found that substantially ail the assets had been sold

because the corporation did not have a single profitable asset

remaining -- a fact which plaintiff here, in its discussion of
the case, has neglected to mention. Thus, the sale in Katz
fell clearly within thé Gimbel court's category of sales

affecting the very existence of the corporation.*

x  The qualitative test set forth in Gimbel has been adopted
by other courts. For example, in Mobil Cocp. V. Macathon
0il Co., 1981-82 Fed. Sec. L. Rep. ¥ 98,375, (S5.D. Ohiol
1981), the court rejected Mobil's argument Ethat the optlon

Footnote Continued




Like the corporation in Gimbel, Revlon is engaged in a
multitude of operations. Indeed, in fiscal "84, the businesses
being retained by Revlon had assets of more than $1.27 billion,
sales of more than $935 million and operating profits of more
than $111 million. In sharp contrast, NHL and Vision Care --
the assets under option to FLC -- accounted for 2.8% and 5.9%,
respectively, of Revlon's total assets; and each has
historically accounted for less than 10% of the companpy's sales
and less than 14% of its operating profit. viewed in the
context of Revlon's overall business operations, as it must be,
the option to FLC of Vision Care and NHL cannot be said to

constitute a transaction which strikes at the heart of Revlon's

existence and purpose.

* Footnote Continued From Previbus Page

by Marathon of its most important oil field required the
prior approval of Marathon's shareholders under a provision
of Ohio law analogous to § 271. In light of testimony as
ro Marathon's other significant assets, the court stated
that it could not “"help but conclude that Mobil has failed
ro make any showing that the . . . option, if exercised,
would result in the transfer of all the effective operating
assets of Marathon, in substantially affecting the
existence and purpose of Marathon as a corporate entity.”
(Citations omitted.) Thus, the court concluded that the
Gimbel gualitative test was not satisfied. Id. at 92,283,




C. The Assets Under Option to FLC Together With Those
Sold to Adler & Shaykin Do Not Constitute Substantially
All the Assets Under § 271

gven if all of the assets which Revlon has recently
contracted to sell or option are viewed as a single
transaction, they do not possibly constitute a sale of
substantially all of Revlon's assets. Revlon is retaining
significéntly profitable divisions. During fiscal '84, the
retained divisions constituted 55% of Révlon's total assets and
accounted for 39% of its sales and 43.2% of its operating
' profitS. Indeed, Revlon's operating profit in Ethicals, which
manufactures and.distributes worldwide various phagmaceuticals
sold by prescription -- a business generating over $400 million®
a year in sales -- increased 18% over its 1983 dperating
profit. See, Revlon‘'s 10-K for fiscal year ending
December 31, 1984, p. 4 (attached as Exhibit A to affidavit of
Lisa Klein ("Klein aff.") submitted herewith.)

Similarly, Northcliff Thayer, which generates over
$200 million a year and engages in the manufacture and
distribution of such well known products as TUMS antacid
tablets, the OXY line of benzoyl. peroxide acne treatment
products (e.9., 0XY¥-5 and OXY¥-10), MATURE'S REMEDY (a natural
-laxative), NOSALT (a2 table salt alternative), and ESOTERICA
fade cream, is being retained by Revlon. During fiscal '84

both the OXY line, which include the largest selling henzoyl

peroxide acne product line in the United States and TUMS, the




second largest selling antacid tablet in the United States,
have increased their market shares. Id. at p. 6. |

and, Revlon is also retaining Technicon, which is
primarily engaged in the development, production, marketing and
servicing, worldwide, of autbmated medical diagnostic systems
for the analysis of blood and other body fluids and is the
leader in Fhe worldwide market for large autqmated-clinical
diagnostic equipment. Technicon has manufaétured approximately
25% of all such analyiers in use, aécounting for 45% of the
estimated $5 billion annual clinical chemistries conducted
worldwide. See, Revlon 1984 Annual Report, p. 6 (attached as
Exhibit B.to Klein aff.) With Revlon retaihing divisions of
this nature, it is simply fatuous to suggest the these
transactions substantially affect "the very existence and
purpose of the corporation.”

“In sharp contrast to the highly profitable divisions
beiﬁg retained by Revlon, the Beauty Group being sold to Adler
and Shaykin suffered a 10% decline in its operating profit for
fiscal 1984. See, Revlon 10-K for fiscal year ending |
December 31, 1984, Exhibit A to Klein aff., at p. 9. Assuming,
arquendo, that the profit and sales figqures provided by

plaintiff are accepted at face value -- a questionable

proposition at pest since nowhere in the public materials




purportedly relied upon are these figures available* --

plaintiff is still far short of the mark. Indeed, had the

legislature intended such percentages to require shareholder

approval of asset sales, it would have said "a majority," not

*substantially all.”.
Plaintiff claims rhat business accounting for 61% of

Revlion's totai divisional revenues and 56% of its_operating

profit are pbeing sold. These figures, even’ if presumed

accurate, can hardly be said to trigger § 27L. "First, the

statute speaks to assets and not revenues; only 45% of Revlion's

total assets are being sold or optioned. Moreover, as Justice

Moore has explained:
while the phrase "all or substantially all” ' f
of the company's agsets is not subject €O :
mathematical certainty, 1t clearly appears
that the word "or” is conjunctive rather .
than disjunctive, and the phrase |
wsubstantially all" does not create an ]

additional prohibited area of sales outside
the purview of the word *all”.

x+ Indeed, the-annual reports, which among the public
documents purportedly relied upon by Pantry Pride give the
only divisional breakdowns on Revlon, group under the
category of “Diagnostic" both Technicon and NHL. since
Technicon is being retained by Revlon and NHL sold to FLC,
plaintiff’s figures as to the operating profit of the
pusinesses being retained are simply woven from whole
cloth. To the extent that plaintiff has relied upon other
non-public information for these figures, such information
has not been made available to defendants.
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some minimal residue of the original assets.”

1 Del. J. Corp. L. at 58-59 (emphasis added). Justice Moore

further noted with approval the suggestion by another

commentator that the phrase “gubstantially all" was merely
designed "to prevent avoidance of the statute by retention of
I4d.

In sum, the qualitative test set Eorth in Gimbel is
determinative here. In order for a sale of assets to fall
within the Statute, it "must strike atrthe heart of the

corporate existence and purpose.” Gimbel, 316 A.2d at 606. It

is inconceivable that that test has been met here.




s

CONCLUSION

For the foregoing reasons, plaintiff's motion for a

preliminary injunction should be denied.
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