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NATURE AND STAGE OF THE PROCEEDINGS

On August 1, 2002, Omnicare, Inc. (“Omnicare”) filed a 
Complaint in the Delaware Court of Chancery seeking equitable and declaratory 
relief against the unlawful attempt by NCS Healthcare, Inc. (“NCS”) and its 
board of directors to sell NCS to Genesis Health Ventures, Inc. (“Genesis”) at a 
price less than half the amount offered in a competing all-cash offer by 
Omnicare. Omnicare filed its First Amended Complaint on August 12, 2002. On 
September 23, 2002 Omnicare moved for leave to file a Second Amended 
Complaint. The Court of Chancery granted that motion on October 16, 2002.

- The Second Amended Complaint alleges that NCS and Genesis
have entered into several agreements which, as structured, are intended to “lock
up” a merger with Genesis. Those agreements include: (1) an exclusivity 
agreement, dated July 1, 2002, which precluded NCS from considering or 
accepting any other proposals; (2) a merger agreement, dated as of July 28, 2002, 
which cannot be terminated and which requires NCS to hold a stockholders’ 
meeting to vote on the merger, even if the NCS board changes its 
recommendation (as it now has done) (the “Genesis Merger Agreement”); and 
(3) voting agreements among Genesis, NCS and two of NCS’s directors, dated as 
of July 28, 2002, that give Genesis an irrevocable proxy to vote those directors’ 
shares of NCS common stock in favor of the proposed Genesis merger (the 
“Voting Agreements”). Because NCS has two classes of common stock — Class 
A shares (with one vote per share) and Class B shares (with ten votes per share) 
— and because those two directors own most of the NCS Class B shares, the 
irrevocable proxies give Genesis control over approximately 68 percent of the 
vote.

The Second Amended Complaint alleges that: (1) the Voting 
Agreements violate transfer restrictions contained in NCS’s certificate of 
incorporation (the “NCS Charter”) (A19-A40)1 and as a result, pursuant to the 
terms of the NCS Charter, all shares of Class B common stock subject to the 
Voting Agreements have been automatically converted into a like number of 
shares of Class A common stock (Count I) (A426-A427); (2) the NCS directors, 
by agreeing to the Genesis Merger Agreement and the Voting Agreements, have 
disabled themselves from considering or accepting any superior proposal and 
have thereby abdicated their statutory responsibility to manage the business and 
affairs of NCS in violation of 8 Del. C. § 141(a) (Count II) (A427-A428); and (3)

Citations to portions of the record contained in Appellant’s Appendix are 
cited as “A



the NCS directors violated their fiduciary duties to NCS stockholders by, among 
other things: (a) entering into the Genesis Merger Agreement without first 
properly informing themselves of its terms or considering alternatives, even 
though they had initiated an active bidding contest for NCS; (b) agreeing to 
draconian and preclusive defensive devices in connection with the Genesis 
Merger Agreement; (c) willfully and purposely refusing to explore Omnicare’s 
bid; (d) refusing to declare Omnicare’s $3.50 per share, fully financed all-cash 
tender offer a superior proposal and to recommend it to NCS stockholders; and 
(e) approving the Genesis transaction notwithstanding obvious conflicts of 
interest (Count III). (A428-A430.) Omnicare further alleges that Genesis has 
aided and abetted the NCS directors’ breach of their fiduciary duties (Count IV) 
and that the break-up fee provision of the Genesis Merger Agreement is 
unreasonable (Count V). (A430-A431.)

On August 23, 2002, defendants moved to dismiss the First 
Amended Complaint on the grounds that Omnicare was not an NCS stockholder 
at the times that the exclusivity agreement and the Genesis Merger Agreement 
were executed and therefore lacked standing. On September 30, 2002, while that 
motion was pending, Omnicare filed a motion for summary judgment on Count I 
of the Second Amended Complaint, the claim alleging that the Voting 
Agreements violated the NCS Charter. Following a hearing on October 24, 
2002, the Court of Chancery issued a Memorandum Opinion and Order, dated 
October 25, 2002, dismissing Counts II through V of the Second Amended 
Complaint on the grounds that Omnicare lacked standing, but denying the motion 
to dismiss with respect to Count I (the “Standing Op.”) (Exhibit A hereto). On 
October 29, 2002, the Court of Chancery issued a second Memorandum Opinion 
and Order holding that the Voting Agreements complied with the NCS Charter 
and, accordingly, denying summary judgment to Omnicare and granting 
summary judgment to defendants on Count I of the Second Amended Complaint 
(the “SJ Op.”) (Exhibit B hereto).2

On October 31, 2002, Omnicare filed its Notice of Appeal from 
the October 25, 2002 and October 29, 2002 Memorandum Opinions and Orders.

2 Individual stockholders of NCS, suing on behalf of a class of similarly 
situated persons, brought (and are currently pursuing) an action in the Court of 
Chancery which had been coordinated with the action brought by Omnicare. The 
Court of Chancery’s October 29, 2002 Memorandum Opinion and Order also 
granted summary judgment as to Count One of the class plaintiffs’ complaint.
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SUMMARY OF ARGUMENT

1. The Court of Chancery erred in dismissing Counts II through V 
of the Second Amended Complaint on the grounds that Omnicare does not have 
standing to pursue those claims because it first purchased NCS stock the day 
after public announcement of the Genesis merger. First, Omnicare, as a bidder 
and current stockholder of NCS, has a personal stake in the outcome of this 
controversy and thereby satisfies the traditional test for standing as articulated by 
the United States Supreme Court and this Court. Moreover, this Court should 
reverse the trial court’s conclusion that principles akin to the stringent 
“contemporaneous ownership” requirement applicable to derivative suits by 
reason of 8 Del C. § 327 are equally applicable to direct, individual claims for 
breaches of fiduciary and statutory duty. Finally, the NCS board of directors 
continued to breach its fiduciary duties to NCS stockholders well after July 30, 
2002, when Omnicare purchased shares of NCS common stock, and remains 
disabled from exercising its statutory duties under 8 Del. C. § 141(a) to this day.

2. The Court of Chancery erred in holding that the Voting 
Agreements entered into by defendants Outcalt and Shaw did not violate the 
terms of Section 7(a) of the NCS Charter, which prohibits the transfer of shares 
of NCS Class B common stock or any interest therein to anyone other than a 
Permitted Transferee. The Voting Agreements are unenforceable because they 
transferred to Genesis possession of the power to vote and the right to direct the 
vote with respect to those shares, rights explicitly defined in the NCS Charter to 
constitute beneficial ownership. In addition, the Voting Agreements trigger 
Section 7(d) of the NCS Charter in that they transfer to Genesis a substantial 
interest in the Class B shares of Outcalt and Shaw. The execution of those 
agreements therefore has resulted in the conversion of Class B shares to which 
they relate into Class A shares.
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STATEMENT OF FACTS

A. The Parties

Plaintiff-below/Appellant Omnicare is a Delaware corporation 
with its principal place of business in Covington, Kentucky. Omnicare is an 
important participant in the institutional pharmacy business, with annual sales in 
excess of $2.1 billion during its last fiscal year. Omnicare purchased 1000 shares 
of NCS Class A common stock on July 30, 2002 and continues to own those 
shares today. (Standing Op. at 7.)

Defendant NCS is a Delaware corporation with its principal 
place of business in Beachwood, Ohio. NCS is an independent provider of 
pharmacy and related services to long-term care and acute care facilities, 
including skilled nursing centers, assisted living facilities and hospitals. NCS 
was incorporated in Delaware in 1995 as a wholly-owned subsidiary of a 
privately-held Ohio corporation, Aberdeen Group, Inc. (SJ Op. at 3.) Aberdeen 
was founded by Mr. Outcalt, and he and Mr. Shaw controlled the corporation 
through a dual class capitalization: Class A and Class B shares. Shortly before 
its initial public offering in February 1996, NCS merged with Aberdeen, with 
NCS as the surviving corporation. {Id.) The NCS Charter carried forward the 
two classes of common stock — Class A (with one vote per share) and Class B 
(with ten votes per share) — and included a restriction on the transfer of Class B 
shares. (A23 et. seq.)

Defendant Genesis is a Pennsylvania corporation with its 
principal place of business in Kennett Square, Pennsylvania. Geneva Sub, a 
wholly owned subsidiary of Genesis, is a Delaware corporation formed by 
Genesis for the purpose of acquiring NCS. (A168.)

Defendant Jon H. Outcalt is Chairman of the Board of Directors 
and a founding principal of NCS and has been a member of the board since 1986. 
At the time he entered into the Voting Agreement with Genesis, defendant 
Outcalt owned 202,063 shares of Class A common stock and 3,476,086 shares of 
Class B common stock of NCS. (A139.)

Defendant Kevin B. Shaw is a founding principal and has been 
President and a director of NCS since 1986. He is currently President and Chief 
Executive Officer of NCS. At the time he entered into the Voting Agreement 
with Genesis, Shaw owned 28,905 shares of Class A common stock and 
1,141,134 shares of Class B common stock of NCS. (A133.)

Defendants Boake A. Sells and Richard L. Osborne have been 
members of the NCS board since 1993 and 1986, respectively. (A416.)
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B. NCS Ignores Omnicare’s Higher Offer 
And Agrees To Merge With Genesis

1. NCS Ignores Omnicare’s Proposals And Deals Exclusively
with Genesis_________________________________________

In July 2001, Omnicare's President and Chief Executive Officer, 
Joel Gemunder, met Shaw at a meeting of the Long Term Pharmacy Association 
and discussed with him Omnicare’s interest in acquiring NCS. (A 145, A417.) 
Shortly thereafter, on July 20, 2001, Gemunder sent Shaw a written proposal to 
acquire NCS for $225 million. (Id.) In August 2001, Omnicare raised its bid by 
20% and sent NCS a new proposal to acquire NCS for $270 million. (A146.) By 
early 2002, Omnicare had increased its proposal again to $313,750,000 in cash. 
Each of those transactions were to be structured as a sale under Section 363 of 
the United States Bankruptcy Code. (A147.)

During the last part of 2001 and continuing through the time it 
entered into the Genesis Merger Agreement, NCS was engaged in an active 
bidding contest seeking to sell itself. (A418-A419, A429.) But rather than 
respond to Omnicare’s offers, the NCS board, through its financial advisor, 
engaged in a fundamentally flawed auction process that it prematurely terminated 
by negotiating exclusively with its preferred bidder, Genesis. As of May 2002, 
Genesis’s proposal involved acquiring NCS by purchasing its debentures from 
the noteholders at a discount (A 147) and, in late June 2002, Genesis’s proposal 
provided NCS stockholders with Genesis common stock valued at $20 million. 
(Id.) This proposal placed a total enterprise value on NCS of $308 million, 
almost $6 million less than the $313.8 million offer that NCS had already 
received from Omnicare. (A204.)

In early July 2002, Genesis told NCS that it would continue to 
negotiate only if NCS entered into an unprecedentedly onerous exclusivity 
agreement. NCS acceded. That agreement required NCS to deal exclusively 
with Genesis and not accept superior proposals (solicited or unsolicited) for a 
period of at least 22 days. (A147.) The exclusivity agreement provided for 
expiration on July 19, 2002, with an automatic extension through July 26, 2002, 
if the parties were still negotiating. (Id.) It contained no fiduciary out. On or 
about July 26, 2002, NCS agreed to extend the exclusivity agreement through 
July 31, 2002. (A148.)

Although neither NCS nor any of its advisors or representatives 
ever informed Omnicare of the pending Genesis transaction, after learning 
(fortuitously) at the beginning of the week of July 22 that NCS and Genesis may 
be close to completing a merger agreement, Omnicare decided to make an offer
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for NCS. (A420.) Accordingly, on July 26, 2002, Omnicare faxed a letter to 
NCS offering to acquire NCS in a transaction that would assume or pay off all of 
NCS’s existing debt and would pay $3.00 per share in cash to NCS’s 
stockholders. (A205-A206, A420.)

The NCS board of directors completely ignored Omnicare’s 
substantially higher, all-cash offer and instead rushed to enter into a merger with 
Genesis structured so that it would be completely “locked-up.” (A420-A421.)

2. The Genesis Merger

On Sunday, July 28, 2002, NCS and its board of directors agreed 
to a merger with Genesis whereby Genesis, through Geneva Sub, would acquire 
the entire equity interest in NCS. Under the Genesis Merger Agreement, each 
share of NCS common stock is to be converted into 0.10 shares of Genesis 
common stock with a value of only approximately $1.60 per NCS share, as 
against the $3.00 per share being offered by Omnicare at the time the Genesis 
Merger Agreement was entered into.3 The Genesis Merger Agreement contains a 
variety of draconian and preclusive devices and requires NCS to hold a 
stockholders meeting for purposes of voting on the Genesis merger, even if the 
NCS directors change their recommendation (which they now have done). The 
Merger Agreement cannot be terminated prior to such a meeting and was entered 
into simultaneously with Outcalt’s and Shaw’s execution of the previously 
mentioned Voting Agreements designed to lock-up approximately 68% of the 
vote.

a. The Voting Agreements

i. The Illegal Agreements
In Section 2(b) of the Voting Agreements, Outcalt and Shaw 

irrevocably agreed to vote for approval of the Genesis Merger Agreement and 
against a wide variety of matters that could possibly “impede, interfere with, 
delay, postpone or attempt to discourage” its approval:

Subject to Section 8(b), the Stockholder hereby irrevocably and 
unconditionally agrees to vote or to cause to be voted all of the 
Shares then owned of record or beneficially by him at the

3 This value was based on the closing price of Genesis common stock the 
previous Friday, July 26, 2002. As of the date of the trial court’s Standing 
Opinion, the merger consideration was valued at approximately $1.30 per share. 
(Standing Op. at 21 n.34.)
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Company Stockholders Meeting and at any other annual or 
special meeting of shareholders of the Company where any such 
proposal is submitted, and in connection with any written 
consent of stockholders, (A) in favor of the Proposed 
Transaction and (B) against (i) approval of any proposal made in 
opposition to or in competition with the Proposed Transaction 
and the transactions contemplated by the Merger Agreement,
...[and a variety of other matters] that may reasonably be 
expected to impede, interfere with, delay, postpone or attempt to 
discourage the consummation [of the Genesis merger],

(ABO, A135-A136.) Moreover, in Section 6 of the Voting Agreements, Outcalt 
and Shaw agreed that Genesis would be entitled to injunctive and other equitable 
relief to specifically enforce the terms of the Voting Agreements, including 
Section 2(b). (A131.A137.)

Finally, in Section 2(c) of the Voting Agreements, Outcalt and 
Shaw granted Genesis “an irrevocable proxy, coupled with an interest... to vote 
all of the Shares beneficially owned by [them] in favor of the [Genesis merger] 
and in accordance with the provisions of Section 2(b) and this Section 2(c).” 
(ABO, A136.) The net result of those provisions was to transfer virtually all of 
Outcalt’s and Shaw’s interests in their Class B shares to Genesis save physical 
possession of the stock certificates because the Voting Agreements locked up the 
vote for the Genesis Merger Agreement, and § 5.3 of that agreement prohibits 
NCS from taking any other actions that would require a stockholder vote or result 
in any further distribution on Outcalt’s or Shaw’s shares.

ii. The NCS Charter’s Restrictions 
On Transfer Of Class B Shares

In order to prevent the above-described result, Section 7(a) of the 
NCS Charter contains a broad prohibition against the transfer of shares of Class 
B common stock or any interest in such shares:

Subject to the provisions of Section 7(i) of this Article IV, no 
person holding any shares of Class B Common Stock may 
transfer, and the Corporation shall not register the transfer of, 
such shares of Class B Common Stock or any interest therein, 
whether by sale, assignment, gift, bequest, appointment or 
otherwise, except to a “Permitted Transferee.”

7



(A28.) (emphasis added). It is undisputed that Genesis is not a Permitted 
Transferee.4

Significantly, Section 7(g) of the NCS Charter confirms that the 
irrevocable and unconditional transfer of voting power by Outcalt and Shaw is a 
type of “interest” intended to be covered by the transfer restrictions in Section 7 
of the NCS Charter. It defines “beneficial ownership” of Class B common stock 
for all purposes in Section 7 as “possession of the power to vote or direct the vote 
... of shares of Class B common stock.” (A32.)

Section 7(d) of the NCS Charter provides that any attempt to 
improperly transfer Class B shares in violation of Section 7(a) results in their 
automatic conversion into Class A shares:

Any purported transfer of shares of Class B Common Stock 
other than to a Permitted Transferee shall automatically, without 
any further act or deed on the part of the Corporation or any 
other person, result in the conversion of such shares into shares 
of Class A Common Stock on a share-for-share basis, effective 
on the date of such purported transfer.

(A31.)

While Section 7(c)(5) provides a limited exception from the 
broad transfer restrictions of Sections 7(a) and (d) to allow Class B stockholders 
to grant proxies, it permits them to do so only if the proxy is given “in connection 
with a solicitation of proxies subject to the provisions of Section 14 of the 
Securities Exchange Act of 1934 (or any successor provision thereof) and the 
rules and regulations promulgated thereunder.” (A31.) For the reasons discussed 
in Section II.C. of the Argument, infra, the irrevocable proxy given to Genesis in 
Section 2(c) of the Voting Agreements does not come within that limited 
exception.

b. The No Termination And Stockholder Meeting 
Provisions

The No Termination Provision in the Genesis Merger Agreement 
(Section 7.1) (A99-A101) prohibits the NCS board of directors from terminating

4 The definition of “Permitted Transferee” limits transfers to family and lineal 
descendants, trustees of trusts solely for the benefit of such “Family Members” or 
corporations or partnerships controlled by the holder or such holder’s Permitted 
Transferees. (A28-A31.)
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the agreement prior to the stockholder vote to approve it. The merger agreement 
also contains a provision requiring NCS to hold a stockholders’ meeting to vote 
on the Genesis merger, even if the NCS directors withdraw their recommendation 
(as they now have done). (A89.) NCS itself offers the best description of how it 
has tied its own hands in this regard in its Schedule 14D-9: “the terms of the 
Genesis Merger Agreement do not permit NCS to terminate the agreement to 
accept a competing proposal” and “the terms of the [Voting Agreements] do not 
provide Messrs. Outcalt and Shaw with termination rights under the 
circumstances.” (A151.)

c. The No-Shop Provision
The NCS board of directors also surrendered any ability to fulfill 

its statutory and fiduciary duties to NCS and its stockholders by prohibiting itself 
from considering alternative superior offers (the “No-Shop Provision”). Pursuant 
to the No-Shop Provision of the Genesis Merger Agreement, the NCS board may 
not, among other things, “solicit” or “encourage (including by furnishing 
information)” or otherwise “knowingly facilitate or induce” any proposal to 
acquire NCS other than the Genesis merger or “participate in any discussions or 
negotiations regarding, or furnish ... any nonpublic information with respect to, 
or take any other action to knowingly facilitate” other acquisition proposals. 
(A93.) NCS also may not “approve, endorse or ... recommend” another proposal 
or enter into a letter of intent or agreement with respect to any such other 
proposal. (Id.)

Although the Genesis Merger Agreement purports to permit the 
NCS directors to furnish non-public information to, or enter into discussions 
with, “any Person in connection with an unsolicited bona fide written Acquisition 
Proposal by such person” that the board deems likely to constitute a “Superior 
Proposal,” that provision is completely illusory. (A94.) Even if the NCS board 
“changes, withdraws or modifies” its recommendation, as it has done, it must still 
submit the merger to a stockholder vote and solicit proxies from the stockholders 
in favor of the merger and “take all other action necessary or advisable to secure 
the vote or consent” of the NCS stockholders. (A89.) Section 5.1(c)(ii) purports 
to provide the NCS board with a “fiduciary out” to its obligation to include a 
recommendation in favor of the Genesis Merger Agreement in the proxy 
statement, but as noted below (and recognized by the NCS board), that “out” is 
illusory because the outcome of the vote has already been preordained by virtue 
of the Voting Agreements and the terms of the Genesis Merger Agreement itself. 
Thus, the votes of the public stockholders are ultimately of no consequence. 
There really is no “fiduciary out” at all; as a practical matter, there are no 
circumstances under which a “superior” deal can succeed.
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d. The Break-Up Fee

Finally, the Genesis Merger Agreement requires NCS to pay a 
$6 million Break-up Fee if it terminates the Genesis Merger Agreement and 
enters into an alternative acquisition agreement or the board recommends that 
NCS do so within 12 months of the termination of the Genesis Merger 
Agreement. (A101.) Six million dollars amounts to 15% of the equity value of 
the Genesis merger.

C. Omnicare Brings This Action And Launches A Tender Offer, Which 
The NCS Directors Continue To Thwart

On July 30, 2002, following the public announcement of the 
execution of the Genesis Merger Agreement, Omnicare purchased 1000 shares of 
NCS Class A common stock. (Standing Op. at 7.) On August 1, 2002, Omnicare 
commenced this litigation in the Delaware Court of Chancery, and, on August 8, 
2002, commenced a tender offer for all outstanding shares of NCS Class A and 
Class B common stock at a price of $3.50 per share in cash. {Id)

On August 20, 2002, NCS filed its Schedule 14D-9 in response 
to Omnicare’s tender offer, in which it set forth various purported reasons for 
recommending that NCS stockholders reject Omnicare’s offer. Specifically, the 
NCS board claimed that Omnicare’s offer is “highly conditional” and “illusory” 
and that many of its conditions are not capable of being satisfied. (A 151.) The 
conditions not capable of being satisfied were, of course, the removal of the very 
illegal provisions - e. g., the Voting Agreements and No Termination Provision 
— to which NCS previously agreed in order to lock-up the Genesis merger.

On October 22, 2002, the NCS board announced that it had 
withdrawn its recommendation for and, instead, unanimously recommended that 
NCS stockholders vote against the Genesis merger. (SJ Op. at 3) (“the Board has 
recently withdrawn its recommendation in favor of the [Genesis] Merger”.) 
Moreover, on October 25, 2002, Candlewood Partners, Inc., NCS’s financial 
advisor, sent a letter to the NCS board withdrawing its consent to include the 
fairness opinion it had provided to the NCS board and a special committee 
thereof on July 28, 2002 as an annex to the proxy statement and prospectus to be 
sent to stockholders in connection with the Genesis merger. Notwithstanding 
those actions, the Genesis merger will he consummated absent judicial 
intervention.
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ARGUMENT

I. THE TRIAL COURT ERRED IN CONCLUDING THAT 
OMNICARE DOES NOT HAVE STANDING TO LITIGATE THE 
CLAIMS IN ITS AMENDED COMPLAINT

A. The Applicable Standard Of Review

In its opinion of October 25, 2002, the trial court dismissed 
certain of Omnicare’s claims because it found Omnicare lacked standing to 
pursue those claims. The standard of review with regard to issues of “standing 
implicates rulings of law that [this Court] review[s] de novo.” Rosenbloom v. 
Esso V.I., Inc., 766 A.2d 451, 458 (Del. 2000); Oceanport Indus., Inc. v. 
Wilmington Stevedores, Inc., 636 A.2d 892, 899 (Del. 1994) (“Whether the [trial 
court] correctly interpreted the applicable standing provisions is a question of 
law, which this Court reviews de novo.”); see also McMullin v. Beran, 765 A.2d 
910, 916 (Del. 2000) (dismissal under Rule 12(b)(6) reviewed de novo).

B. Omnicare Has Standing To Litigate Non-Derivative Claims
That The NCS Board Breached Duties To Omnicare As A
Stockholder-Bidder

In its opinion, the Court of Chancery dismissed Omnicare’s 
claims for breach of fiduciary duty because it was “unwilling to extend the 
current state of fiduciary duty standing rules to allow bidders who were not 
stockholders at the relevant time to assert claims on behalf of others who were.” 
(Standing Op. at 2.) The “relevant time,” in the trial court’s view, was July 28, 
2002, the date the Genesis merger was approved. In reaching its conclusion, the 
trial court misconstrued the nature of Omnicare’s claims, failed to recognize 
those claims were asserted on behalf of Omnicare, and impermissibly engrafted 
onto the traditional law of standing a requirement that a stockholder asserting 
individual claims for breach of fiduciary duty must satisfy principles akin to the 
contemporaneous ownership requirement set forth in 8 Del. C. § 327, a statute 
specifically applicable only to derivative shits.

The trial court also erred by ignoring that Omnicare’s fiduciary 
duty claims challenge conduct of the NCS board both before and after Omnicare 
became a stockholder. The board’s actions before Omnicare became a 
stockholder, in particular its approval of preclusive lock-up provisions in 
connection with the Genesis merger, constituted egregious breaches of fiduciary 
duty that to this day continue to have a disabling effect on the NCS board, 
resulting in significant harm to NCS’s current stockholders, including Omnicare. 
(A412.) In addition, the Second Amended Complaint alleges that the board 
continued to breach its fiduciary duties after Omnicare became a stockholder by,
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among other things, refusing to negotiate with Omnicare in connection with 
Omnicare’s superior tender offer and recommending against that tender offer and 
in favor of the inferior Genesis merger. (A423-A425.) The trial court 
acknowledged none of this. Moreover, the trial court completely overlooked 
Omnicare’s claim that the NCS board has engaged in wholesale abdication of its 
obligation to manage the business and affairs of NCS in violation of 8 Del. C. § 
141(a), statutory violations that continue to this day.

For the reasons that follow, the trial court’s dismissal of 
Omnicare’s fiduciary duty and statutory claims should be reversed and Omnicare 
should be permitted to litigate those claims to prevent the peculiar injury it 
suffers as a stockholder-bidder as a result of the NCS board’s continuing efforts 
to thwart Omnicare’s admittedly superior bid.

1. Omnicare Has A Sufficient Stake In The 
Controversy To Satisfy Traditional 
Principles Of Standing______________

In Sierra Club v. Morton, the United States Supreme Court
stated:

Whether a party has a sufficient stake in an otherwise justiciable 
controversy to obtain judicial resolution of that controversy is 
what has traditionally been referred to as the question of standing 
to sue. Where the party does not rely on any specific statute 
authorizing invocation of the judicial process, the question of 
standing depends upon whether the party has alleged such a 
“personal stake in the outcome of the controversy,” as to ensure 
that “the dispute sought to be adjudicated will be presented in an 
adversary context and in a form historically viewed as capable of 
judicial resolution.”

405 U.S. 727, 731-32 (1972) (citations omitted.) Similarly, this Court has held
that:

In order to achieve standing, the plaintiffs interest in the 
controversy must be distinguishable from the interest shared by 
other members of a class or the public in general. Unlike the 
federal courts, where standing may be subject to stated 
constitutional limits, state courts apply the concept of standing as 
a matter of self-restraint to avoid the rendering of advisory 
opinions at the behest of parties who are “mere intermeddlers.”
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Stuart Kingston, Inc. v. Robinson, 596 A.2d 1378, 1382 (Del. 1991) (citations 
omitted); see also Committee of Merchs. and Citizens Against Proposed 
Annexation, Inc. v. Longo, 669 A.2d 41, 44 (Del. 1995) (“This Court has held 
that to establish standing, a plaintiff must demonstrate an interest distinguishable 
from the public.”) (citing Stuart Kingston). When considering the issue of 
standing, a court considers whether the plaintiff should be entitled to pursue the 
suit, rather than the merits of the particular controversy. See Stuart Kingston, 
596 A.2d at 1382.

Here, Omnicare is far from a “mere intermeddler” and certainly 
has a personal stake in the outcome of the present controversy. See In re Gaylord 
Container Corp. S’holders Litig., 747 A.2d 71, 80, 81 n.14 (Del. Ch. 1999) 
(noting that “settled case law indicates that a potential acquiror may bring an 
individual action to challenge defensive actions impeding its bid” and that 
“[t]here are very sound practical, value-enhancing reasons for case law according 
bidders standing ... [and] for recognizing that defensive measures primarily 
affect stockholders as prospective sellers and bidders (regardless of stockholder 
status) as prospective buyers, and enabling each to bring individual claims” 
challenging such defensive measures).

It is undisputed that Omnicare purchased its NCS shares on July 
30, 2002, was a stockholder of NCS at the time it filed this action, and remains so 
today. It is also not disputed that Omnicare has commenced a tender offer 
offering far superior consideration to the NCS stockholders, and that Omnicare is 
highly motivated to prosecute its claims in order to ensure that the NCS directors 
fail in their efforts to thwart its bid. As the trial court found:

Omnicare is also a bidder, with an existing cash tender offer 
priced much higher than the [Genesis] Merger, factors that merit 
special consideration. Omnicare has powerful resources, is 
highly motivated, and fully prepared to litigate [its claims]. If it 
is successful, there is a substantial likelihood that the NCS 
stockholders will be able to achieve a superior transaction in the 
sale of their corporation.

(Standing Op. at 20-21) (footnotes omitted). Exactly. The Court of Chancery 
has frequently found that stockholder-bidders such as Omnicare have sufficient 
standing to pursue individual (nonderivative) claims alleging that corporate 
directors have breached their fiduciary duties by enacting preclusive defensive 
mechanisms and otherwise acting to thwart a superior bid. See, e.g., Tate & Lyle 
PLC v. Staley Cont'l, Inc., 1988 WL 46064, at *8 (Del. Ch.) (holding that 
stockholder-bidder who challenged defensive measures in furtherance of its
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tender offer had standing to assert individual claims).5 Accordingly, Omnicare’s 
claims more than satisfy traditional principles of standing.

2. The Trial Court Impermissibly Engrafted 
The Standing Requirements Of 8 Del. C. §
327 Onto Omnicare’s Individual Claims 
For Breach Of Fiduciary Duty__________

Apparently not disputing that Omnicare would have standing, as 
traditionally defined, to pursue its individual claims for breach of fiduciary duty, 

, the trial court found that those claims were subject to an additional standing 
requirement akin to that set forth in 8 Del. C. § 327. Section 327, which applies 
to stockholder derivative claims, requires in that context that the derivative 
plaintiff — who is purporting to bring claims on behalf of the corporation — must 
have been “a stockholder of the corporation at the time of the transaction of 
which such stockholder complains.” 8 Del. C. § 327. The trial court 
hypothesized that Section 327 is simply a codification of “general equitable 
principles” and found that the special standing requirements of that statute are 
equally applicable to individual claims for breach of fiduciary duty. (Standing 
Op. at 11-12) (citations omitted). Accordingly, because Omnicare first 
purchased NCS stock the day after the Genesis merger was announced, the trial 
court held that Omnicare is precluded from pursuing nonderivative claims with 
respect to lock-up provisions designed to preclude Omnicare’s subsequently

5 See also MacAndrews & Forbes Holdings, Inc. v. Revlon, Inc., 1985 WL 
21129, at * * * * §3-5 (Del. Ch.) (holding that stockholder-bidder stated individual claim 
because its challenge to rights plan was intended to assist its tender offer and it 
claimed “particular” injury); GMSub Corp. v. Liggett Group, 1980 WL 6430, at
*2 (Del. Ch.) (claims alleged individual injury where they were “brought by a
shareholder making a tender offer in an effort to provide assurance that nothing
will happen to cause it to deprive its fellow shareholders of an opportunity to sell 
their shares at a profit”); see also Rodman Ward, Jr., Edward P. Welch & 
Andrew Turezyn, Folk On The Delaware General Corporate Law (4th ed. 2002)
§ 327.2.1.3 (“[cjlaims challenging corporate efforts to thwart a change of control 
may be brought individually if the plaintiff has indicated a desire to use its 
holdings to gain control of the corporation”); J. Travis Laster, The Line Item Veto 
and Unocal: Can a Bidder qua Bidder Pursue Unocal Claims Against a Target 
Corporation’s Board of Directors, 53 BUS. LAW. 767 (1998) (endorsing policy- 
based approach to bidder standing). Copies of unreported decisions cited herein 
are contained in a compendium filed contemporaneously herewith.
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initiated, superior tender offer, as well as the NCS board of directors’ ongoing 
efforts to thwart that offer. {Id at 12-13.)

The trial court relied on Brown v. Automated Marketing Systems, 
Inc., 1982 WL 8782 (Del. Ch.), for the proposition that the contemporaneous 
ownership requirement of Section 327 is derived from “general equitable 
principles.” (Standing. Op. at 11-12.) A careful reading of Brown, however, 
shows that the Court of Chancery assumed that the claims there at issue were 
derivative in nature and therefore governed by Section 327. See Brown, 1982 
WL 8782, at *1-2. Moreover, Brown does not suggest that Section 327 is a 
codification of general equitable principles applicable to individual stockholder 
claims for breach of fiduciary duty. Rather, the court merely noted that Section 
327 is an extension of general principles “with regard to standing of a 
shareholder to pursue corporate wrongs” -- i.e. derivative claims. Id. at *2 
(quoting Home Fire Ins. Co. v. Barber, 93 N.W. 1024 (Neb. 1903), which 
addressed the circumstances in which a stockholder would have standing to “sue 
to compel righting of wrongs to the corporation.”) (emphasis added). Nor do the 
other cases cited by the trial court evidence, as the trial court suggested, that the 
contemporaneous ownership requirement of Section 327 has been “vigorously 
enforced” in the context of individual stockholder claims.6

The trial court’s holding that the standing requirements of 
Section 327 are applicable to individual stockholder claims for breach of 
fiduciary duty is also contrary to binding precedent of this Court. “As this Court 
has previously noted, ‘procedural requirements of standing developed to control 
derivative actions have no relevance to individual shareholder suits claiming a 
private wrong.’’” Alabama By-Products Corp. v. Cede & Co., 657 A.2d 254, 266 
(Del. 1995) (quoting Cede & Co. v. Technicolor, 542 A.2d 1182, 1188 (Del. 
1988)) (emphasis added). In Alabama By-Products, this Court addressed 
“whether a member of an appraisal class loses standing to participate in the 
appraisal action if he later inadvertently surrenders his shares and accepts the

6 See, e.g., Bangor Punta Operations, Inc. v. Bangor & Aroostook R.R. Co., 
417 U.S. 703 (1974) (involving claim brought by corporation itself and holding, 
by analogy to derivative standing principles, that the corporation was barred 
from prosecuting claims of prior mismanagement because ownership of the 
corporation had changed since the time of the actions and harms allegedly caused 
by mismanagement; the Supreme Court was careful to note that the then-current 
majority stockholder did “not assert that it has sustained any injury at all); see 
also IM2 Merch. & Mfg., Inc. v. Tirex Corp., 2000 WL 1664168, at *6 (Del. Ch.) 
(involving derivative claims).
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merger consideration.” Id. at 264. The Court explained that “a plaintiffs 
derivative claim is regarded as a property right belonging to the corporation 
instead of the shareholder,” and that “a shareholder does not possess an 
independent individual right to continue a derivative action.” Id. at 265 (citing 
Aronson v. Lewis, 473 A.2d 805, 813 (Del. 1984)). Thus, the difference between 
a derivative action and an appraisal proceeding “is that an appraisal petitioner 
sues in his own right instead of on behalf of the corporation. In an appraisal 
proceeding, the cause of action, as well as any recovery, belongs to the dissenting 
shareholders, not the corporation.” Alabama By-Products, 657 A.2d at 266 
(citations omitted). Recognizing those differences between actions that are 

' derivative in nature and those that are individual in nature, this Court found that 
“[a] close analysis of the nature of the derivative action as it developed in equity . 
. . persuades us that its strict standing requirements are inapplicable” to 
inherently individual appraisal actions. Id. at 264; see also Saito v. McKesson 
HBOC, Inc., 806 A.2d 113, 117 (Del. 2002) (holding that contemporaneous 
ownership principles of Section 327 do not extend to an individual books and 
records action under 8 Del. C. § 327 and that “[although . . . there may be some 
interplay between [§ 220 and § 327], we do not read § 327 as defining the 
temporal scope of a stockholder’s inspection rights under § 220. . . . Even where 
a stockholder’s only purpose is to gather information for a derivative suit, the 
date of his or her stock purchase should not be used as an automatic ‘cut-off date 
in a § 220 action.”).

In the present case, this Court should, likewise, decline to extend 
the “contemporaneous ownership” doctrine of Section 327 to individual actions 
for breach of fiduciary duty of the type Omnicare has asserted. The policy 
considerations that animate Section 327 — namely, to prevent derivative strike 
suits — are simply not present in the context of individual claims for breach of 
fiduciary duty alleging special injury to stockholders. See, e.g., Alabama By- 
Products, 657 A.2d at 264 n.12 (“[t]he long-recognized policy behind Section 
327 is to prevent strike suits whereby an individual purchases stock in a 
corporation with purely litigious motives, i.e., for the sole purpose of prosecuting 
a derivative action to attack transactions that occurred prior to the purchase of 
stock.”) (emphasis added).

There is good reason that this Court has never engrafted the 
unique and stringent standing requirements applicable to stockholder derivative 
suits onto individual claims for breach of fiduciary duty and other individual 
stockholder claims. Derivative claims seek to rectify harm to the corporation. It 
stands to reason that a stockholder who owned no stock at the time of a wrong to 
the corporation suffered no injury, even indirectly, and therefore has no legally 
cognizable interest in pursuing claims on behalf of the corporation. An

16



individual claim, on the other hand, presupposes “special harm” to the 
stockholder. By its nature, an individual claim for breach of fiduciary duty is one 
involving “‘either an injury which is separate and distinct from that suffered by 
other shareholders’ ... or a wrong involving a contractual right of a shareholder, 
such as a right to vote, or to assert majority control, which exists independently of 
any right of the corporation.” Moran v. Household Int’l, Inc., 490 A.2d 1059, 
1070 (Del. 1985) (quoting 12b WILLIAM M. FLETCHER ET AL., FLETCHER 
Cyclopedia of the Law of Private Corps. § 5921 (perm, ed., rev. vol. 
1984)) (emphasis added). Accordingly, stockholder claims alleging individual, 
rather than derivative, injury should not be subjected to the rote application of the 
stringent standing requirements applicable in the derivative context.

Omnicare has asserted individual claims alleging that the NCS 
directors breached their fiduciary duties by conduct occurring both before and 
after Omnicare became a stockholder. Among other things, the NCS directors 
entered into, and still refuse to retract, preclusive lock-ups that continue to 
prevent the NCS stockholders from accepting Omnicare’s superior offer. They 
also have taken a variety of other actions after Omnicare became a stockholder 
designed to thwart Omnicare’s bid. Given the nature of those claims and the 
special harm the NCS board’s actions have inflicted upon Omnicare, the trial 
court erred by applying the stringent standing requirements of Section 327 and 
denying standing based on the mere fact that Omnicare did not own stock at the 
time the NCS board approved the Genesis Merger Agreement and Voting 
Agreements. Omnicare was an NCS stockholder when it filed suit, remains an 
NCS stockholder today, and, as a stockholder-bidder seeking to acquire NCS, has 
suffered an individual injury separate and distinct from that of NCS and all its 
other stockholders.

3. The Trial Court Erred In Determining 
That Omnicare Was Not Owed A 
Fiduciary Duty And That No Breaches Of 
Duty Occurred After Omnicare Acquired 
Stock_____________________________

Even apart from the foregoing arguments, the trial court’s 
opinion downplays significantly Omnicare’s allegations that much of the NCS 
board’s wrongful conduct, as well as its complete abdication of its statutory 
duties under 8 Del. C. § 141(a), occurred after Omnicare acquired its stock. 
Those claims appear to have been swept up in the trial court’s broad and 
unprecedented holding that “Omnicare is precluded from asserting any fiduciary 
duty claims arising out of actions taken by the NCS Board before Omnicare’s 
purchase of shares on July 29, 2002.” (Standing Op. at 13) (emphasis added).
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The implicit conclusion appears to be that a stockholder cannot challenge 
discrete breaches of fiduciary duty — or the abdication of statutory duties -- if 
those claims “aris[e] out of’ events that occurred before the stockholder acquired 
its shares.

Despite the fact that the Genesis merger offers less than half the 
value per share to NCS stockholders (Standing Op. at 21 n.34), the NCS board 
continued long after Omnicare became a stockholder to recommend the Genesis 
merger and to denigrate Omnicare’s offer as “highly conditional” and “illusory,” 
primarily referencing the insurmountable obstacles to its completion arising from 

, the lock-ups that the NCS board itself had improvidently approved. (A 151.) The 
Second Amended Complaint specifically alleges that the NCS directors breached 
their fiduciary duties by, among other things:

• willfully and purposely refusing to explore Omnicare’s 
bid, even when Omnicare specifically invited NCS’s 
representatives to engage in discussions with respect to 
that bid (A429); and

• refusing to declare Omnicare’s $3.50 per share, fully 
financed all-cash tender offer a superior proposal and to 
recommend it to NCS’s stockholders. (A429.)

In addition, the NCS board has recently withdrawn its recommendation in favor 
of the Genesis merger (SJ Op. at 3), but continues to invoke the Genesis Merger 
Agreement and the Voting Agreements — themselves the result of egregious 
breaches of fiduciary duty — to thwart Omnicare's bid and cram down on the 
NCS stockholders the admittedly inferior Genesis merger.

Those breaches necessarily occurred after Omnicare became a 
stockholder. Indeed, Omnicare’s tender offer was not commenced until days 
after it became a stockholder. Of equal importance, the Second Amended 
Complaint also alleges that the NCS directors have abdicated their statutory 
responsibilities to manage the business and affairs of NCS in violation of 8 Del.
C. § 141(a) due to the preclusive lock-up provisions in the Genesis Merger 
Agreement and the Voting Agreements. (A412-A414, A422-A423, A427-A428.) 
The NCS directors have thus been in violation of their statutory obligations under 
Section 141(a) each and every day since approval of the Genesis merger.7

7 In a brief filed in opposition to the class action plaintiffs’ motion for a 
preliminary injunction in the trial court, NCS actually acknowledges that a claim 
under 8 Del. C. § 141(a) may lie separate and apart from any alleged breach of 
fiduciary duty. (NCS Defs.’ Br. in Opp. to Pis.’ Mot. for a Prelim. Inj., dated
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This Court has held that corporate directors have an 
“unremitting” fiduciary duty to the corporation and its stockholders in carrying 
out the statutory mandate of Section 141(a). See, e.g., Malone v. Brincat, 722 
A.2d 5, 10 (Del. 1998); Quickturn Design Sys., Inc. v. Shapiro, 721 A.2d 1281, 
1292 (Del. 1998). For that reason, the Court has concluded that where a board of 
directors enters into a contract restricting or precluding corporate directors from 
exercising their fiduciary and statutory duties in responding to future acquisition 
proposals, such a provision not only constitutes a breach of duty at the time it is 
approved but causes the directors to violate their unremitting duties at the future 
times they are required to respond to such acquisition proposals. See Quickturn, 
721 A.2d at 1292. This principle is dispositive with respect to Omnicare’s 
standing to assert both its fiduciary duty and Section 141(a) claims here.

In Quickturn, this Court addressed the validity of a delayed 
redemption provision in a poison pill rights plan, which provided that no newly 
elected board could redeem rights for six months after taking office if the 
purpose or effect of the redemption would be to facilitate a transaction with a 
person who proposed, nominated, or financially supported the election of the new 
directors. The Court held:

In discharging the statutory mandate of Section 141(a), the 
directors have a fiduciary duty to the corporation and its 
shareholders. This unremitting obligation extends equally to 
board conduct in the contest for corporate control. The Delayed 
Redemption Provision prevents a newly elected board of 
directors from completely discharging its fiduciary duties to 
protect fully the interests of Quickturn and its stockholders....
... This Court has held “[t]o the extent that a contract, or a 
provision thereof, purports to require a board to act or not act in 
such a fashion as to limit the exercise of fiduciary duties, it is 
invalid and unenforceable.” The Delayed Redemption Provision 
“tends to limit in a substantial way the freedom of [newly 
elected] directors’ decisions on matters of management policy.” 
Therefore, “it violates the duty of each [newly elected] 
director to exercise his own best judgment on matters 
coming before the board.”

Id. (citing, among others, Paramount Comm., Inc. v. QVC Networks, Inc., 637 
A.2d 34, 51 (Del. 1994) and Abercrombie v. Davies, 123 A.2d 893, 899 (Del. Ch.

Nov. 10, 2002, at 68.)
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1956), rev’d on other grounds, 130 A.2d 338 (Del. 1957)) (footnotes omitted; 
bracketed material and italics in original; bold emphasis added).8 Critically, the 
Court of Chancery did not stop at finding that the original adoption of the 
delayed redemption feature by the existing directors amounted to a breach of 
duty; rather, it specifically held that such a feature would cause directors elected 
in the future to breach their duties at future times.

Thus, the trial court erred by implicitly finding that the NCS 
board breached its statutory and fiduciary duties only at the time it entered into 
the preclusive lock-up provisions and not thereafter. After Omnicare became a 

.stockholder, the NCS directors continued to owe “unremitting” statutory and 
fiduciary duties and those duties extended equally to their actions — or inaction — 
in response to Omnicare’s tender offer. The NCS directors continued to breach 
those duties long after Omnicare became a stockholder, first by steadfastly 
refusing to recommend Omnicare’s offer and then by continuing to thwart that 
offer. They cannot justify those breaches merely by invoking (and refusing to 
disclaim) an invalid and unenforceable contract pursuant to which they purport to 
have abdicated for all time their unremitting fiduciary obligations to consider 
other acquisition proposals (including Omnicare’s).

Here, Genesis, at whose instance the NCS directors approved the 
preclusive lock-up mechanisms, has no vested rights and the Genesis Merger 
Agreement and Voting Agreements are unenforceable “to the extent [they] 
purport[] to require [the] board to act or not act in such a fashion as to limit the 
exercise of [its] fiduciary duties.” QVC, 637 A.2d at 51 (emphasis added). If 
Genesis has no vested rights, it follows that the NCS directors are free to 
withdraw from the Genesis Merger Agreement and to pursue the superior 
Omnicare bid. Their failure to do so and their other actions in opposition to the 
Omnicare tender offer constitute discrete breaches of duty, all of which occurred 
and caused special injury to Omnicare after Omnicare became a stockholder.

Even in the derivative suit context, where the more stringent 
standing principles of Section 327 are applicable, this Court has recognized that 
the contemporaneous ownership requirement will not bar a derivative claim that

8 See also ACE Ltd. v. Capital Re Corp, 747 A.2d 95, 105-106 (Del. Ch. 
1999) (noting that provision in merger agreement that purported to prevent board 
from even discussing another offer without first obtaining a written opinion of 
counsel that its duties require it to do so “is much more pernicious in that it 
involves an abdication by the board of its duty to determine what its own 
fiduciary obligations require at precisely that time in the life of the company 
when the board's own judgment is most important”).
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“involve[s] a continuing wrong that both predates and postdates the stockholder’s 
purchase date.” Saito, 806 A.2d at 117. Thus, even if this Court were to accept 
the trial court’s conclusion that the contemporaneous ownership requirements of 
Section 327 are applicable here by analogy, the Court should invoke the entire 
analogy and Omnicare should not be barred from seeking redress for wrongs that 
occurred after it became a stockholder merely because they “arose out” of actions 
that occurred prior to that time. See id. (recognizing that “post-purchase date 
wrongs may have their foundation in events that transpired earlier”). Omnicare 
has alleged that the NCS directors have continued to breach their fiduciary duties 
by their ongoing efforts to thwart Omnicare’s tender offer. Moreover, the 
preclusi-ve lock-ups approved by the NCS directors continue to deprive Omnicare 
and the other NCS stockholders of their ability to vote down the Genesis merger 
and accept the admittedly superior Omnicare bid.9 See Lavine v. Gulf Coast 
Leaseholds, Inc., 122 A.2d 550 (Del. Ch. 1956) (holding, on the basis of the 
continuing wrong doctrine, that plaintiff, who acquired shares after corporation 
and certain of its stockholders agreed to terms of a stock exchange, had standing 
to pursue derivative claims because the stock exchange could not be 
consummated without stockholder approval, which had not yet been obtained).

For the foregoing reasons, the Court of Chancery erred by 
dismissing Omnicare’s individual breach of fiduciary duty and Section 141(a) 
claims merely because they “aris[e] out of’ actions by the NCS directors before 
Omnicare became a stockholder.

Given the obvious preclusive effect the lock-ups have with respect to the 
ability of NCS stockholders to decline to accept the Genesis merger by voting 
against it, Omnicare’s breach of fiduciary and statutory duty claims would seem 
to implicate the stockholder franchise no less than its claims that the Voting 
Agreements violated transfer restrictions contained in the NCS Charter. The trial 
court’s conclusion that Omnicare does not have standing to pursue the breach of 
fiduciary duty claims challenging the preclusive lock-up devices is difficult to 
square with its finding that Omnicare does have standing to pursue the transfer 
restriction claims due to their impact on Omnicare’s voting rights. (Standing Op. 
at 18-21.)

21



II. THE VOTING AGREEMENTS VIOLATE THE NCS CHARTER

A. The Applicable Standard of Review

The “construction or interpretation of a corporate certificate or 
by-law is a question of law subject to de novo review by this Court.” Centaur 
Partners, IVv. Nat’lIntergroup, Inc., 582 A.2d 923, 926 (Del. 1990); Waggoner 
v. Laster, 581 A.2d 1127, 1132 (Del. 1990) (citations omitted). Similarly, grants 
of summary judgment are also reviewed de novo. See Schuster v. Derocili, 775 
A.2d 1029, 1032 (Del. 2001) (“This Court ‘reviews the grant of summary 
judgment de novo both as to the facts and law’” to determine whether there are 
no material issues of fact in dispute) (citations omitted).

B. The Voting Agreements Are Unenforceable And The Class B
Shares To Which They Relate Have Been Automatically
Converted Into Class A Shares
In its summary judgment opinion, the Court of Chancery 

recognized that the NCS Charter contains two separate provisions relating to the 
limitations on the transfer of Class B shares of NCS Stock. The first, and most 
sweeping, is Section 7(a), which provides:

[N]o person holding any shares of Class B Common Stock may 
transfer, and the Corporation shall not register the transfer of, 
such shares of Class B Common Stock or any interest therein, 
whether by sale, assignment, gift, bequest, appointment or 
otherwise, except to a “Permitted Transferee” of such person.

(A28.) (emphasis added). The second is Section 7(d) of the NCS Charter, which 
states:

Any purported transfer of shares of Class B Common Stock 
other than to a Permitted Transferee shall automatically, without 
any further act or deed on the part of the Corporation or any 
other person, result in the conversion of such shares into shares 
of Class A Common Stock on a share-for-share basis, effective 
on the date of such purported transfer.

(A31.)
The same section of the NCS Charter also contains a provision 

expressly declaring that one who holds the power to vote or to direct the vote of 
Class B shares possesses beneficial ownership of such shares. Thus, Section 7(g) 
of the NCS Charter states:
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For purposes of this Section 7, “beneficial ownership” shall 
mean possession of the power to vote or to direct the vote or to 
dispose of or to direct the disposition of the shares of Class B 
Common Stock in question, and a “beneficial owner” of a share 
of Class B Common Stock shall be the person having beneficial 
ownership thereof.

(A32.)
The application of those provisions to the Voting Agreements at 

issue here is quite simple. First, the Voting Agreements clearly transferred to 
Genesis the power to vote and to direct the vote of the Class B shares owned by 
Outcalt and Shaw. By the explicit provisions of the NCS Charter itself, such 
power vested “beneficial ownership” of the shares in Genesis. Because the 
transfer of beneficial ownership of the Class B shares is necessarily the transfer 
of “any interest” in those shares, the agreements to vote and irrevocable proxies 
contained in the Voting Agreements are invalid and unenforceable under Section 
7(a) of the NCS Charter.

Second, the Court of Chancery concluded that Section 7(d) of 
the NCS Charter is triggered where “the interest transferred ... represents] a 
substantial part of the total ownership interests associated with the shares in 
question.” (SJ Op. at 11). Here again, the Voting Agreements clearly transferred 
to Genesis an interest constituting beneficial ownership of the Class B shares, as 
that term is defined in the NCS Charter itself. Indeed, by any reasonable 
measure, the Voting Agreements transferred a substantial interest to Genesis. As 
a result, those Agreements are not only invalid by reason of the prohibition 
contained in Section 7(a), but effected an automatic conversion of the ten-vote 
Class B shares to which they related to one-vote Class A shares.

1. The Voting Agreements Violate Section 7(a) of The NCS
Charter And Are Unenforceable____________________

The Voting Agreements at issue here effected the transfer to 
Genesis of an interest in the Class B shares of Outcalt and Shaw. Sections 2(b) 
and 2(c) of the Voting Agreements provide, in relevant part, as follows:

AGREEMENT TO VOTE. ,..[T]he Stockholder hereby 
irrevocably and unconditionally agrees to vote or to cause to be 
voted all of the Shares then owned of record or beneficially by 
him at the Company Stockholders Meeting and at any other 
annual or special meeting of shareholders of the Company where 
any such proposal is submitted, and in connection with any 
written consent of stockholders, (A) in favor of the [Merger] and
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(B) against (i) approval of any proposal made in opposition to or 
in competition with the [Merger] and the transactions 
contemplated by the Merger Agreement, (ii) any merger, 
consolidation, sale of assets, business combination, share 
exchange, reorganization or re-capitalization of the Company or 
any of its subsidiaries, with or involving any party other than as 
contemplated by the Merger Agreement, (iii) any liquidation or 
winding up of the Company, (iv) any extraordinary dividend by 
the company, (v) any change in the capital structure of the 
Company (other than pursuant to the Merger Agreement) and 
(vi) any other action that may reasonably be expected to impede, 
interfere with, delay, postpone or attempt to discourage the 
consummation of the transactions contemplated by the Merger 
Agreement....

GRANTING OF PROXY. ... [In] furtherance of the terms and 
provisions of this Agreement, the Stockholder hereby grants an 
irrevocable proxy, coupled with an interest, to each of the 
President and the Secretary of Parent and any other Parent- 
authorized representative or agent to vote all of the Shares 
beneficially owned by the Stockholder in favor of the Proposed 
Transaction and in accordance with the provisions of Section 
2(b) and this Section 2(c).

(A113, A122.)
As a result, the Voting Agreements irrevocably transferred to 

Genesis the power to vote, and going forward, to direct the voting of the 
referenced Class B shares with respect to a host of issues, not least of which is a 
merger agreement that, absent judicial intervention or a unilateral decision by 
Genesis to abandon the merger, will result in the cancellation of those shares 
upon its consummation.

Even ignoring the definition of “beneficial ownership” contained 
in Section 7(g) of the NCS Charter, the conclusion that this action violated the 
prohibition upon the transfer of “any interest” in the Class B shares is virtually 
unassailable. But given the fact that Section 7(g) expressly declares that the 
transfer of voting rights amounts to beneficial ownership, no contrary argument 
can be credibly advanced. The Court of Chancery nevertheless avoided this 
conclusion by failing to acknowledge the broad and independent prohibition 
upon the transfer of “any interest” in the Class B shares contained in Section 7(a) 
and by effectively reading out of the NCS Charter the definition of “beneficial 
ownership” contained in Section 7(g).

24



The court expressly recognized that the prohibition contained in 
Section 7(a) applied to the transfer of “any interest,” while the conversion 
provision of Section 7(d) referred instead to the “purported transfer of the shares” 
themselves. (SJ Op. at 10.) Yet, it never dealt with the application of the broader 
prohibition of Section 7(a), opting instead to construe the NCS Charter as if it 
contained only the more limited language of Section 7(d) relating to conversion. 
The Court of Chancery thus failed to recognize that a transfer of an interest in the 
shares might be deemed void under Section 7(a) without resulting in automatic 
conversion of the shares pursuant to Section 7(d). Indeed, that was precisely the 
conclusion reached in Garrett v. Brown, 1986 WL 6708 (Del. Ch.), aff’d, 511 
A.2d 1044 (Del. 1986),10 on which the Court of Chancery relies so heavily.

With respect to the NCS Charter’s definition of “beneficial 
ownership,” the trial court simply deemed it “irrelevant”:

The only place the phrase ‘beneficial ownership’ appear[s] is 
Section 7(e), a provision that simply gives the ‘beneficial owner’ 
of Class B shares the right to have those shares registered in his 
name.

* * *

Given the limited scope of the definition found in Section 7(g) 
and the limited purpose for which it appears in the Charter, the 
court concludes that Section 7(g) is irrelevant to the issues 
presented on the motions for summary judgment.

(SJ Op. at 4 n.3.)
Noting that the phrase “beneficial ownership” does not appear in 

the prohibitive paragraphs of the NCS Charter, the trial court declined to 
incorporate that term in its analysis of those provisions. Yet it is clear that a 
transfer of the right to vote the Class B shares, such as that effected by the Voting

10 In Garrett, a Section 225 action, the court found that a stockholder’s grant of 
a right of first refusal to someone who was not a permitted transferee had not 
triggered a forced sale provision forming a part of the transfer restrictions 
contained in a shareholders’ agreement. The court held that, while the right to 
vote the shares had therefore not been lost at the time of the contested election 
(the only issue presented for decision), the challenged act might well have 
violated the Agreement’s broader prohibition on the transfer of “any interest” in 
the shares, as to which the parties “still have recourse to the available legal 
remedies as to any non sale transactions.” Garrett, 1986 WL 6708, at *9.
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Agreements, falls squarely within the definition of “beneficial ownership.” 
Therefore, unless it can be said that the transfer of a beneficial ownership interest 
in the Class B shares does not amount to a transfer of “any interest” in those 
shares, it can only be concluded that Section 7(a) of the NCS Charter has been 
violated and the Voting Agreements are therefore unenforceable.

2. The Trial Court Erred In Holding
That The Voting Agreements Were
Not A Transfer Of Outcalt’s And
Shaw’s Shares Under Section 7(d)

The next question is whether the execution of the Voting 
Agreements also resulted in the conversion of the Class B shares into Class A 
shares. Section 7(d) of the NCS Charter mandates that any “purported transfer of 
shares of Class B Common Shares other than to a Permitted Transferee shall 
automatically ... result in the conversion of such shares into shares of Class A 
Common Stock ....” (A31.) The Court of Chancery correctly recognized that 
the automatic conversion provisions of Section 7(d) are “broad enough to 
encompass actual share transfers as well as other situations in which some 
interest in those shares although less than full legal or equitable ownership is 
transferred.” (SJ Op. at 10-11) (emphasis added). Indeed, any other reading 
would defeat the obvious purpose of the NCS Charter’s transfer restrictions.

The trial court further concluded that, “to fall within the ambit of 
Section 7(d), the interest transferred must represent a substantial part of the total 
ownership interests associated with the shares in question.” {Id. at 11.) Applying 
that standard, the Court of Chancery held that Outcalt’s and Shaw’s grant of an 
irrevocable proxy to Genesis and agreement to vote in favor of the Genesis 
Merger Agreement did not effect a transfer of a substantial interest in Outcalt’s 
and Shaw’s Class B shares.

Even if the test articulated by the Court of Chancery was 
appropriate for determining whether Section 7(d) applies, the court erred in 
concluding that the Voting Agreements did not meet that standard and, in so 
doing, dramatically understated both the extent of the transfer of voting power to 
Genesis effected by the Voting Agreements and the importance thereof.

a. The Voting Power Transferred 
By Outcalt And Shaw

The Court of Chancery’s analysis of the Voting Agreements 
erroneously treats them as if they do nothing more than provide a mechanism for 
implementing voting decisions that Outcalt and Shaw have already made. 
Specifically, the trial court held that “the mere promise to vote the shares found
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in Section 2(b) of the Voting Agreements [does not amount] to a transfer of any 
part of Outcalt’s and Shaw’s ownership interest in the shares.” (SJ Op. at 13.) 
The court based this conclusion in part on its view that the promise to vote 
contained in the Voting Agreements is “limited in scope and does not broadly 
transfer to Genesis either Outcalt’s or Shaw’s power to vote.” (SJ Op. at 12-13.) 
Rather, according to the Court of Chanceiy, the agreements to vote “simply 
express[] [Outcalt’s and Shaw’s] promises to vote those shares in a particular 
manner,” and do not give Genesis the power to vote Outcalt’s and Shaw’s shares. 
Instead, the court held, Genesis obtained “at most a legal right to compel Outcalt 
and Shaw to perform in accordance with the terms of their contracts.” (Id.) The 
fallacy of that analysis, of course, is that it treats the agreement to vote as a stand
alone provision, when in reality it forms part of a single, integrated agreement 
that also contains the outright grant of an irrevocable proxy to Genesis.

In the Voting Agreements, Outcalt and Shaw have not simply 
promised to cast a particular vote in a particular way. First, while the trial court 
analyzes the Voting Agreements as if the agreement to vote was the primary 
feature thereof, in fact Outcalt and Shaw have granted Genesis irrevocable 
proxies (coupled with an interest) to cast their votes for them. Accordingly, far 
from having “at most a legal right to compel Outcalt or Shaw to perform in 
accordance with the terms of their contracts” - a cause of action that could be 
subject to equitable defenses and might not be specifically enforceable — Genesis 
actually has been given the power to cast the votes itself (and there is every 
reason to think that it will exercise that power given that the NCS board — 
including Messrs. Outcalt and Shaw — is now recommending against the Genesis 
merger). Because the proxies are irrevocable, Outcalt and Shaw cannot change 
their minds and cast their votes differently, or prevent Genesis from voting their 
shares.

The Court of Chancery did not address the significant transfers 
of power inherent in an irrevocable proxy, but simply stated that “the proxies are 
really just a convenient way to enforce the terms of the voting agreement found 
in Section 2(b).” (SJ Op. at 15.) In fact, that analysis gets it exactly backwards. 
In reality, the agreement to vote is little more than a “belt and suspenders” 
provision backing up the irrevocable proxies, which grant to Genesis — and 
divest Outcalt and Shaw of — the right to vote the shares. For that reason alone, 
the trial court’s reliance on Garrett v. Brown, 1986 WL 6708, at *10 (Del. Ch.), 
aff’d, 511 A.2d 1044 (Del. 1986), is misplaced, as Garrett did not even mention 
what voting rights (if any) were purportedly transferred, and clearly did not 
involve the grant of an irrevocable proxy. Id at *6 (referring generally to “other 
provisions as to the manner in which [the stockholder] will vote its stock”). 
Moreover, in Garrett, the stockholders’ agreement that contained the transfer
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restrictions did not address voting rights. Id. In contrast, Section 7 of the NCS 
Charter, which is entitled “Limitation of Transfer of Class B Common Stock,” 
contains a specific provision defining “beneficial ownership” to include “the 
power to vote or direct the vote.” (A32.)

The trial court also misapprehended the breadth of the voting 
power that Outcalt and Shaw transferred, describing the irrevocable proxies as 
“limited in scope to the matters covered in .. . [S]ection [2(b)] and .. . only [to] 
be exercised in the manner and to the extent that the owners of the shares 
themselves promised to vote them.” The trial court, however, overlooked the 

, sweeping scope of Section 2(b). Among other things, Section 2(c), because it is 
coterminous with Section 2(b), provides Genesis with the right to vote Outcalt’s 
and Shaw’s shares against approval of any proposal made in opposition to or in 
competition with the Genesis merger, any extraordinary dividend by NCS, and 
“any other action that may reasonably be expected to impede, interfere with, 
delay, postpone or attempt to discourage the consummation of the transactions 
contemplated by the Genesis Merger Agreement” or which result in a breach of 
that Agreement. (A130, A136.) Taken together, those provisions give Genesis 
the ability to vote Outcalt’s and Shaw’s shares on virtually any issue that could 
conceivably come before the stockholders of NCS, as well as the discretion to 
determine whether those votes should be cast at all. That these irrevocable 
proxies are not “limited in scope” is forcefully demonstrated by the provisions of 
the Genesis Merger Agreement precluding NCS from engaging in extraordinary 
transactions, including Charter amendments, stock splits, dividends, and other 
distributions. (A89-96.)11

Finally, although recognizing that the exercise of the proxies 
“will result in the conversion of all NCS common stock into shares of Genesis 
common stock, apparently on terms that are less favorable to all NCS 
stockholders than those currently being offered Omnicare,” the Court of 
Chancery nevertheless declined to find that the proxies “resulted in the transfer of 
any substantial part of Outcalt’s or Shaw’s ownership interest in the Class B

11 Although the Court of Chancery suggests that it is inappropriate to consider 
the terms of the Genesis Merger Agreement in assessing whether the Voting 
Agreements constituted a transfer of an interest sufficient to trigger Section 7(d) 
of the NCS Charter (SJ Op. at 12), the Genesis Merger Agreement is in fact 
incorporated by reference in the Voting Agreements. Moreover, the trial court 
itself relied explicitly on its terms in reaching the (incorrect) conclusion that 
Section 7(c)(5) of the NCS Charter operates to exempt the Voting Agreements 
from the prohibitions on transfer in Sections 7(a) and (d). (SJ Op. at 20.)
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shares.” (Id.) In doing so, the court artificially distinguished between the effect 
of the Voting Agreements and the effect of the Genesis Merger Agreement, the 
success of which the Voting Agreements were designed to ensure.

b. The Supervoting Power Of Class B 
Shares Is The Most Important 
Ownership Interest In Those Shares

The supervoting power associated with the Class B shares, which 
Outcalt and Shaw indisputably transferred to Genesis via the irrevocable proxies, 
is not simply a “substantial part” of the total ownership interests in those shares, 
it is perhaps the most important part. That supervoting power is the defining 
characteristic of the Class B shares: as Section 2(f) of the NCS Charter states, 
with the exception of these enhanced voting rights, “all shares of Class A 
Common Stock and all shares of Class B Common stock shall be identical.” 
(A24.)

As noted, Section 7(g) of the NCS Charter confirms the 
importance of the voting power of the Class B shares when it defines “beneficial 
ownership” as “possession of the power to vote or to direct the vote ... of the 
shares of Class B common stock,” (A32) both of which Outcalt and Shaw 
transferred to Genesis. Beneficial Ownership has been irrevocably transferred to 
Genesis because the agreements to vote, coupled with the grant to Genesis of the 
right to specifically enforce the agreements, constitutes “the power ... to direct 
the vote” and the irrevocable proxies grant Genesis “the power to vote.” It would 
defy common sense to conclude that Outcalt and Shaw transferred “beneficial 
ownership” of their Class B shares to Genesis, but nonetheless did not transfer a 
“substantial interest” in those shares. Indeed, to support its conclusion that 
Section 7(d) was not implicated, the Court of Chancery was required to read 
(incorrectly) Section 7(g)’s definition of beneficial ownership out of the NCS 
Charter. (SJ Op. at 4, n.3.)

But even leaving aside the definition of “beneficial ownership” 
contained in the NCS Charter itself, as the Court of Chancery recognized, 
“[u]nder the federal securities laws, the holder of an irrevocable proxy that is 
coupled with an interest (unlike the holder of a simple revocable proxy) may be 
deemed a ‘beneficial owner’ of the shares covered by the proxy, even in 
circumstances in which the proxy is limited in time and scope.” (SJ Op. at 16 n. 
19.) Thus, even under the Court of Chancery’s own unjustifiably narrow reading 
of the scope and effect of the irrevocable proxies granted to Genesis in the 
Voting Agreements, Genesis would still have to be deemed the “beneficial 
owner” of the shares. Thus, far from being “irrelevant,” the question of whether 
“beneficial ownership” has been transferred is central to the question of whether
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a “substantial part” of the total ownership in Class B shares has been transferred. 
Indeed, it is hard to imagine the transfer of a more substantial part of those 
ownership interests and, accordingly, the automatic conversion provisions of 
Section 7(d) apply.

Finally, it is difficult to conceive of just what interests Outcalt 
and Shaw have retained in their shares of Class B common stock, save mere 
physical possession of the underlying stock certificates. Outcalt and Shaw 
purported to transfer their primary interest — the voting power itself — as well as 
all other meaningful indicia of ownership in, and rights to, those shares. Given 

, that the Voting Agreements were designed to guarantee approval of the Genesis 
Merger Agreement, Outcalt and Shaw effectively gave up all existing and future 
interests in their Class B shares, since the ultimate transfer or elimination of the 
economic and other rights associated with those shares upon consummation of 
the merger with Genesis was a foregone conclusion.

C. The Court Of Chancery Erred In Holding That Section
7(c)(5) Of The NCS Charter Applies To The Irrevocable
Proxies Given To Genesis By Outcalt And Shaw

The Court of Chancery also erred by holding that Section 7(c)(5) 
excepts Outcalt’s and Shaw’s grant of irrevocable proxies to Genesis from the 
transfer restrictions of Sections 7(a) and (d). Undeniably, Section 7(c)(5) of the 
NCS Charter excepts “[t]he giving of a proxy in connection with a solicitation of 
proxies subject to the provisions of Section 14 of the Securities Exchange Act of 
1934” from the transfer restrictions of Section 7(a) and the automatic conversion 
provisions of Section 7(d). Moreover, the trial court’s holding that Section 
7(c)(5) applies to “situations in which a holder of Class B shares gives a proxy in 
connection with a solicitation of proxies directed at the holders of the NCS Class 
A shares” is accurate as far as it goes. (SJ Op. at 18-19.) But the trial court erred 
when it rejected Omnicare’s argument that the irrevocable proxies given by 
Outcalt and Shaw were given in a solicitation by Genesis not subject to the 
provisions of Section 14 of the Exchange Act and cannot possibly be “in 
connection with” the later, separate solicitation by NCS of its stockholders to 
approve the Genesis Merger Agreement.

According to the trial court, “the phrase ‘in connection with’ 
implies no close relationship at all” and ‘“is always a vague, loose connective.’” 
(Id at 19 (quoting Bryan A. Gardner, A DICTIONARY OF MODERN LEGAL USAGE 
(2d Ed.) at 434).) Aside from the fact that such a holding would suggest that the 
term is, at the very least, “vague” and ambiguous,12 the trial court’s conclusion is

12 See Kaiser Aluminum Corp. v. Matheson, 681 A.2d 392, 395 (Del. 1996); In

30



contrary to the plain meaning of the term, viewed in context of the provision as a 
whole, as well as the obvious intent of Section 7(c)(5).

The trial court held that the giving of irrevocable proxies by 
Outcalt and Shaw to Genesis through the Voting Agreements was “in connection 
with” the anticipated future solicitation of the Class A stockholders by NCS 
because (a) the Voting Agreements were entered into to “induce [Genesis] to 
enter into the Merger Agreement” and (b) “[i]n the Merger Agreement NCS 
obligated itself to hold a special meeting of its stockholders at the earliest 
practicable date for the purpose of obtaining stockholder approval of the merger.” 
(SJ Op.,at 19-20.)

As a threshold matter, if and to the extent the Court were to find 
any an ambiguity in the NCS Charter, it must he resolved against the drafters — 
i.e., Messrs. Outcalt and Shaw. See Elliott Assocs., L.P. v. Avatex Corp., 715 
A.2d 843, 853 (Del. 1998); Kaiser Aluminum, 681 A.2d at 398. The Court of 
Chancery, while acknowledging that general rule of contract interpretation, erred 
in applying it. (SJ Op. at 9-10.) Although the trial court correctly held that there 
had been no showing that the NCS Charter is ambiguous, it rejected the argument 
that, to the extent it did find any ambiguities, such ambiguities should be 
construed against Outcalt and Shaw because “the court has no reason to treat 
Outcalt and Shaw, whose interests as stockholders are at stake, as if they are the 
‘corporate drafters’ of the provisions.” {Id. at 9, n. 10.) What the trial court 
failed to recognize is that Outcalt and Shaw, as “founders” of NCS, were in fact 
the “drafters” of the NCS Charter and controlled the company at the time the 
charter was drafted (and continued to do so until they signed the Voting 
Agreements). Ambiguities in certificates of incorporation are to be construed in 
favor of public stockholders — here, holders of Class A common stock — who 
had no role in the drafting of the certificate of incorporation. See Elliot Assocs., 
715 A.2d at 852-53.

Contrary to the holding below, the evident purpose of Section 
7(c)(5) was to permit NCS to do what it has historically done — to solicit proxies 
from holders of Class B common stock at its annual meeting of stockholders. 
Thus, only the grant of a very limited category of proxies is permitted under 
Section 7(c)(5), i.e., those given “in connection with a solicitation of proxies 
subject to the provisions of Section 14 of the Securities Exchange Act of 1934.” 
Here, despite the Court of Chancery’s expansive reading of the. words “in 
connection with,” the irrevocable proxies given to Genesis by Outcalt and Shaw

re Explorer Pipeline, 781 A.2d 705, 713 (Del. Ch. 2001).
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were not given in connection with any such proxy solicitation under Section 14 
of the Exchange Act.

First, the provisions of Section 14 of the Exchange Act are 
applicable only to a solicitation of proxies with respect to securities registered 
pursuant to Section 12 of the Exchange Act, see 15 U.S.C. § 78n(a),13 and it is 
undisputed that the Class B common stock is not registered under Section 12.14 
(SJ Op. at 18.)

Second, the Court of Chancery erred in finding that Genesis’s 
solicitation was “in connection with” a future solicitation by NCS for the purpose 

" of seeking stockholders’ approval of the Genesis Merger Agreement. The fact 
that a stockholder meeting is required for approval of the Genesis Merger 
Agreement does not turn the much broader, irrevocable proxies granted to 
Genesis into a “solicitation of proxies subject to the provisions of Section 14 of 
the Securities and Exchange Act of 1934,” particularly when such a meeting is 
nothing more than a formality. Indeed, rather than being “in connection with” 
NCS’s solicitation of proxies pursuant to the provisions of Section 14 of the 
Exchange Act, which only began last week (months after Genesis solicited the 
irrevocable proxies given by Outcalt and Shaw in the Voting Agreements), the 
solicitation and receipt by Genesis of irrevocable proxies from Outcalt and Shaw 
was, as the Court of Chancery recognized, but misread as supporting its findings, 
a precondition to Genesis’s willingness to enter into the Genesis Merger 
Agreement in the first place. (SJ Op. at 20.) Defendants’ assertion that 
Genesis’s solicitation of proxies from Outcalt and Shaw was to facilitate 
Genesis’s solicitation of the Genesis merger (SJ Op. at 19), is plainly wrong,

13 See also E.H.I. of Fla., Inc. v. Ins. Co. ofN. Am., 652 F.2d 310, 313 (3rd Cir. 
1981) (Section 14 requires that solicitation of any proxy with respect to any 
security registered pursuant to Section 12 of the Exchange Act be performed in 
accordance with SEC rules and regulations); Tcherepnin v. Franz, 461 F.2d 544, 
550 (7th Cir. 1972) (Section 14(a) and Rule 14(a) thereunder apply only to 
securities registered under Section 12 of the Exchange Act).

14 The Court of Chancery acknowledged that the Class B shares are not 
registered under the Exchange Act, but held that Section 7(c)(5) would not have 
any meaning unless it was “read to apply to situations in which a holder of Class 
B shares gives a proxy in connection with a solicitation of proxies directed at the 
holders of the NCS Class A shares.” (SJ Op. at 18-19.) That is undoubtedly the 
case, but here, only Outcalt’s and Shaw’s proxies were being solicited. That is 
the entire point.
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since Genesis is not engaging in any such solicitation. That solicitation is being 
made by NCS. (A410.) While the court held that the term “in connection with” 
is to be read broadly, it cannot be read so broadly as to swallow the entire 
exception.

Viewed in context, the plain meaning of Section 7(c)(5) is that it 
applies to proxies given “in connection with” - in this context, meaning in 
response to or as a result of — a proxy solicitation subject to Section 14 of the 
Exchange Act. The Section 7(c)(5) exception cannot reasonably be read as 
applying to proxies given in response to one entity’s (Genesis’s) proxy 
solicitation (not subject to Section 14 of the Act) merely because the parties 
contemplate that another entity (NCS) will later engage in a separate proxy 
solicitation that is subject to Section 14 and that happens to relate to some of the 
same subject matter. Indeed, such a reading is contrary to the express language 
of Section 7(c)(5), which refers to “a solicitation” of proxies, not to multiple 
solicitations relating to related subjects.

In sum, the Court of Chancery’s reading of Section 7(c)(5) of the 
NCS Charter fails to answer a central question: how does such an interpretation 
square with the obvious purpose of the other restrictions contained in the NCS 
Charter? The answer is it does not. The evident purpose of those restrictions 
was to prohibit holders of shares of Class B common stock from transferring 
those shares (or beneficial ownership of them) to anyone other than a Permitted 
Transferee. If Section 7(c)(5) encompassed the irrevocable proxies at issue here, 
then those restrictions would be worthless. If, as the Court of Chancery 
acknowledges, under the rules of contract construction each provision of a 
contract is to be given its full meaning, Omnicare’s reading of Section 7(c)(5) 
must be accepted.
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CONCLUSION

For all the foregoing reasons, Omnicare respectfully requests 
that the Memorandum Opinions from which Omnicare appeals, dated October 25 
and 29, 2002, respectively, be reversed, that Counts II through V of the Second 
Amended Complaint be reinstated and that the Court of Chancery be instructed to 
enter an order declaring that the Voting Agreements violate Section 7(a) of the 
NCS Charter and are therefore invalid, and that the Class B shares of defendants 
Outcalt and Shaw have been irrevocably converted into Class A shares.
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I.

This action arises out of a proposed merger between a Delaware 

corporation and a Delaware subsidiary of a Pennsylvania corporation. The 

plaintiff is a rival Delaware corporation that also has made a bid for the target 

corporation. The complaint alleges that the target corporation’s directors 

breached their fiduciary duties to the target corporation’s stockholders. The 

complaint also seeks a declaratory judgment that, in accordance with charter 

provisions restricting the transfer of the target’s high-voting common stock, 

certain voting agreements entered into in connection with the merger by holders 

of such high-vote shares caused an automatic conversion of those shareholdings 

into single-vote common stock. If this is so, it will greatly diminish the chances 

that the merger will be consummated.

The defendants have moved to dismiss, arguing that the plaintiff lacks 

standing to sue because it did not own stock in the target corporation until after 

the public disclosure of the merger agreement and associated voting agreements. 

The plaintiff argues that it has standing because it is now a stockholder and is 

making a bona fide bid for control of the target corporation. Plaintiff also argues 

it has standing to bring the claim for a declaratory judgment because that 

judgment may affect the outcome of the vote on the merger, due to occur in the
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near future, and affects plaintiffs own voting power and that of all other owners 

of the low-vote stock.

The motion to dismiss must be granted with respect to plaintiffs claims for 

breach of fiduciary duties. The definitive terms of the merger were agreed to, 

and publicly disclosed, before plaintiff acquired shares in the target corporation. 

Therefore, if any breach of fiduciary duty occurred, it occurred before plaintiff 

was ever owed a fiduciary duty by the target corporation’s directors. Further, 

the court is unwilling to extend the current state of fiduciary duty standing rules 

to allow bidders who were not stockholders at the relevant time to assert claims 

on behalf of others who were.

The motion to dismiss will not be granted as to the declaratory judgment 

sought by plaintiff. Plaintiff, by virtue of its current shareholding, has a right to 

obtain that relief and, given its status as a bona fide bidder for control, will not 

be prevented from suing at this time to enforce what it believes is the proper 

operation of the corporation’s charter simply because it purchased its shares after 

notice of the facts giving rise to this contract based claim.
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II.

A. The Parties

1. The Plaintiff

The plaintiff in this action is Omnicare, Inc. (“Omnicare”), a Delaware 

corporation with its principal place of business in Covington, Kentucky.

Omnicare provides pharmacy services to long-term care institutions such as 

skilled nursing facilities, assisted living facilities, and other institutional health 

care facilities. It also provides clinical research for pharmaceutical and 

biotechnology industries.

2. The Defendants

NCS Healthcare, Inc. (“NCS”) is a Delaware corporation with its principal 

place of business in Beachwood, Ohio. NCS is an independent provider of 

pharmacy and related services to long-term care and acute care facilities, 

including skilled nursing centers, assisted living facilities, and hospitals.

Genesis Health Ventures, Inc. (“Genesis”) is a Pennsylvania corporation 

with its principal place of business in Kennett Square, Pennsylvania. Geneva 

Sub, Inc. (“Geneva Sub”), a wholly owned subsidiary of Genesis, is a Delaware 

corporation formed by Genesis for the purpose of acquiring NCS.
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Defendant Jon H. Outcalt is chairman of NCS’s board of directors

(“Board”). He is a founding principal of NCS and has been a member of the 

Board since 1986. Defendant Kevin B. Shaw is a founding principal and has been 

the president and a director of NCS since 1986. Defendant Boake A. Sells has 

been a member of the NCS Board since 1993. Defendant Richard L. Osborne 

has been a Board member since 1986.

B. The Merger

On Sunday, July 28, 2002, the Board authorized a merger with Genesis 

whereby Genesis would acquire the entire equity interest in NCS (“Merger”).1 

According to the agreement and plan of merger (“Merger Agreement”), each 

share of NCS common stock would be converted into a fraction of a share of 

Genesis common stock valued at approximately $1.60 per share of NCS common 

stock. On the preceding Friday, July 26, 2002, Omnicare had sent a letter to 

Chairman Outcalt proposing negotiations related to the acquisition of NCS by 

Omnicare at a price of $3 per share in cash.2

’ For purposes of this motion only, the following facts are taken from Omnicare’s well- 
pleaded allegations in its Second Amended Complaint.

2 The letter stated in part:
In the context of a negotiated transaction, we are prepared to 
discuss all aspects of our proposal with you, including structure, 
economics and your views as to the proper roles for our 
respective management and employees in the combined company.
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The Merger Agreement provides that the Board may not terminate the 

Merger before the NCS stockholders have an opportunity to vote on it.

Relatedly, in connection with and shortly after the NCS directors voted to 

approve the Merger Agreement, Genesis and NCS entered into voting agreements 

with Outcalt and Shaw whereby those individuals (1) granted Genesis an 

irrevocable proxy to vote all of their shares of NCS common stock in favor of the 

Merger Agreement and against any other proposal, (2) agreed to vote all such 

shares in a like manner, and (3) agreed to avoid disposing of or otherwise 

encumbering their shares of NCS common stock before consummation of the 

merger with Genesis (“Voting Agreements”).

NCS has a dual class voting structure consisting of Class A Common 

Stock, which entitles the holder to one (1) vote per share, and Class B Common 

Stock, which entitles the holder to ten (10) votes per share. The Voting

We would also consider a stock transaction in order to allow NCS 
stockholders to share in the upside of the combined companies. 
With respect to structure, we would be willing to discuss 
acquiring the securities of NCS in a tender offer. We wish, and 
are prepared, to meet immediately with you and your directors, 
management and advisors to answer any questions about our 
proposal and to proceed with negotiations leading to the execution 
of a definitive merger agreement.

Second Am. Comp]., at 11.
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Agreements were required by Genesis because Outcalt and Shaw, through their 

extensive holdings of Class B shares, collectively own more than 65% of the total 

voting power of all NCS stockholders. Aside from the voting rights associated 

with Class A and Class B shares, the shares are identical in every other respect, 

except as described below.

The NCS certificate of incorporation strictly limits the class of persons to 

whom shares of Class B common stock can be transferred. This includes a 

narrow category of “Permitted Transferees.” If a transfer is made to anyone 

other than a Permitted Transferee, the Class B shares automatically convert into 

Class A shares, thus eliminating the benefit of the additional voting rights. The 

NCS charter also provides that no transfer is deemed to have occurred when a 

proxy has been given in connection with a solicitation of proxies subject to the 

provisions of Section 14 of the Securities Exchange Act of 1934.

On the morning of Monday, July 29, 2002, before the market opened, 

Genesis and NCS issued a joint press release announcing the Merger and 

outlining in detail the specific terms of the Merger Agreement and the Voting 

Agreements. Later in the same day, after learning of the terms of the Merger,
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Omnicare purchased 1,000 shares of NCS Class A Common Stock.3 Omnicare 

did not hold any stock in NCS before this purchase. Omnicare has since 

commenced a tender offer for NCS shares at $3.50 per share.

III.

On August 1, 2002, Omnicare initiated this lawsuit. On September 23, 

2002, Omnicare filed a Second Amended Complaint. In its Second Amended 

Complaint, Omnicare alleges that: (1) the voting agreements between Genesis, 

Outcalt, and Shaw violated NCS’s charter and thus automatically converted 

Outcalt’s and Shaw’s Class B shares into Class A shares (Count I); (2) the Board 

violated 8 Del. C. § 141(a) by entering into an exclusivity agreement with 

Genesis on July 3, 2002, and approving the Voting Agreements and the Merger 

Agreement on July 28, 2002 in violation of their fiduciary duties (Count II);

(3) the Board breached their fiduciary duties by approving the Genesis merger and 

by refusing to consider Omnicare’s July 26, 2002 indication of interest (Count 

III); (4) Genesis aided and abetted these alleged breaches of fiduciary duties

3 This fact is evidenced in Omnicare’s Schedule TO filed with the Securities and 
Exchange Commission on August 8, 2002. The court may take judicial notice of facts publicly 
available in filings with the SEC. See, e.g., In re Santa Fe Pacific S'holder Litig., 669 A.2d 
59, 69-70 (Del. 1995).
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(Count IV); and (5) the termination fee provided for in the Merger Agreement is 

the result of a fiduciary breach and, thus, is invalid and unenforceable (Count V).

On October 3, 2002, NCS and other defendants filed a motion to dismiss 

Omnicare’s Second Amended Complaint due to an alleged lack of standing by 

Omnicare. Genesis and Geneva Sub have joined NCS’s motion to dismiss.

IV.

When deciding a motion to dismiss a complaint under Court of Chancery 

Rule 12(b)(6) for failure to state a claim upon which relief can be granted, the 

court is to assume the truthfulness of all well-pleaded allegations of fact in the 

complaint.4 A complaint must be dismissed for failure to state a claim unless it 

alleges facts that “establish each and every element of a claim upon which relief 

could be granted.”5 Furthermore, Delaware courts have held that questions of 

standing can properly be considered on a motion to dismiss.6

4 See Grobow v. Perot, 539 A.2d 180, 187 & n.6 (Del. 1988).
5 Lewis v. Austen, 1999 WL 378125, at *4 (Del. Ch. June 2, 1999) (citing Santa Fe, 

669 A.2d at 65-66; In re Tri-Star Pictures, Inc. Litig., 634 A.2d 319, 326 (Del. 1993)).
6 See, e.g., Andra v. Blount, 772 A.2d 183, 188 (Del. Ch. 2000) (granting motion to 

dismiss for lack of standing); Guy v. Sills, 1998 WL 409346, at *1 (Del. Ch. July 10, 1998) 
(same).
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Standing to maintain a lawsuit “refers to the ‘right of a party to invoke the 

jurisdiction of a court to enforce a claim or redress a grievance.’”7 In deciding 

whether a party has standing to bring a claim, the court shall “consider!] who is 

entitled to bring a lawsuit rather than the merits of the particular controversy.”8 

To successfully achieve standing, “the plaintiffs interest in the controversy must 

be distinguishable from the interest shared by ... the public in general.”9 Courts 

have applied the concept of standing “as a matter of self-restraint to avoid the 

rendering of advisory opinions at the behest of parties who are ‘mere 

intermeddlers’.”10

V.

A. Omnicare’s “Bidder Standing” Argument

Omnicare recognizes that, as a general rule, only persons who were 

stockholders at the time of an alleged wrongdoing have standing to sue corporate 

directors for breach of fiduciary duty. Indeed, under established Delaware law, a 

breach of fiduciary duty claim must be based on an actual, existing fiduciary

1 U-H Acquisition Co. v. Barbo, 1994 WL 34688, at *3 (Del. Ch. Jan. 31, 1994) 
(quoting Stuart Kingston, Inc. v. Robinson, 596 A.2d 1378, 1382 (Del. 1991)).

8 Id. (citing Stuart Kingston, 596 A.2d at 1382).
9 Stuart Kingston, 596 A.2d at 1382 (citing Sprague v. Casey, 550 A.2d 184 (Pa.

1988)).
10 Id. (quoting Crescent Park Tenants Assoc, v. Realty Equities Corp. of New York, 275 

A.2d 433 (N.J. 1971)).
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relationship between the plaintiff and the defendants at the time of the alleged 

breach. Nevertheless, Omnicare invites the court to recognize an exception to 

this rule to allow it standing on the basis of its current status as a competing 

bidder for control of NCS. It argues, with some force, that a realistic assessment 

of its position reveals both that the alleged fiduciary misconduct adversely affects 

its chances of succeeding in its takeover bid and that its interest in obtaining 

injunctive relief to remedy that alleged misconduct is largely congruent with the 

interests of NCS stockholders in receiving a better offer for their shares. For the 

reasons discussed below, the court declines to permit an entity that could not sue 

in its own right to sue directors for breach of a fiduciary duty owed to others.

1. Public Policy Detests The “Purchase” Of A Lawsuit

It is undisputed that Omnicare was not a stockholder at the time of the 

alleged misconduct stated in its complaint.11 Omnicare purchased NCS stock

" A stockholder-plaintiff is barred from bringing claims when she purchases stock after 
the board of directors has approved a transaction and the transaction has been publicly 
disclosed. See In re Beatrice Cos., Inc. Litig., 1987 WL 36708, at *3 (Feb. 20, 1987) (“In the 
case of a proposed merger, the plaintiff must have been a stockholder at the time the terms of 
the merger were agreed upon because it is the terms of the merger, rather than the technicality 
of its consummation, which are challenged.’’) (citing Newkirk v. W.J. Rainey, Inc., 76 A.2d 
121, 123 (Del. Ch. 1950); Brown v. AutomatedMktg. Sys., Inc., 1982 WL 8782, at *2 (Mar. 
22, 1982) (“[I]t is not the merger itself that constitutes the wrongful act of which plaintiff 
complains, but rather it is the fixing of the terms of the transaction”) (citation omitted).
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only after becoming aware of the Merger and the associated Voting Agreements 

from a press release issued earlier in the day on July 29, 2002. It would seem 

elementary that ownership of those shares does not afford Omnicare standing to 

pursue a lawsuit alleging breaches of fiduciary duties arising out of the directors’ 

decision to approve the Merger because to do so would violate a longstanding 

Delaware public policy against the “evil” of purchasing stock in order “to attack 

a transaction which occurred prior to the purchase of the stock.”12 This policy 

has been vigorously enforced through recent times.13

The policy against purchasing lawsuits involving the internal relations of 

Delaware corporations was codified in the derivative suit context by 8 Del. C.

§ 327.14 The policy animating 8 Del C. § 327 is not, however, limited to 

derivative claims alone. Rather, that policy is derived from “general equitable

12 Rosenthal v. Burry Biscuit Corp., 60 A.2d 106, 111 (Del. Ch. 1948).
13 See, e.g., IM2 Merchandising & Mfg., Inc. v. Tirex Corp., 2000 WL 1664168, at *6 

(Nov. 2, 2000) (dismissing a breach of fiduciary duty claim where the alleged breach occurred 
before plaintiffs’ acquisition of shares).

14 This section requires that the complaint allege “that the plaintiff was a stockholder of 
the corporation at the time of the transaction of which such stockholder complains or that such 
stockholder’s stock thereafter devolved upon such stockholder by operation of law.” See also 
Alabama By-Products Corp. v. Cede & Co., 657 A.2d 254, 264 n.12 (1995); Schreiber v. 
Bryan, 396 A.2d 512, 516 (Del. Ch. 1978); Harff v. Kerkorian, 324 A.2d 215, 218 (Del. Ch. 
1974), aff'd in part, rev’d in part, 347 A.2d 133 (Del. 1975); Maclary v. Pleasant Hills, Inc., 
109 A.2d 830, 833 (Del. Ch. 1954).
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principles”15 and has been applied to preclude stockholders who later acquire 

their shares from prosecuting direct claims as well.16 Similarly, our courts have 

held that plaintiffs who purchase stock after disclosures have been made cannot 

pursue claims for breaches of the duty of disclosure.17

Delaware’s policy against allowing plaintiffs to purchase stock and then 

challenge transactions agreed upon before the purchase “might easily be 

frustrated if individuals could place orders to purchase stock on the same day the 

challenged transaction occurred.”18 Delaware courts enforce this policy by 

denying standing to after-the-fact purchasers and dismissing their complaints.19 

Thus, it would appear that because there is such a strong policy against the

15 See Brown, 1982 WL 8782, at *2 (citing Home Fire Ins. Co. v. Barber, 93 N.W. 
1024, 1029 (Neb. 1903)); see also Bangor Punta Operations, Inc. v. Bangor & A.R. Co., 417 
U.S. 703, 711 (1974) (noting the basic equitable principle that plaintiffs who acquire shares 
after disputed transactions occur are barred from recovery).

16 See In re Gaylord Container Corp. S’holders Litig., 747 A.2d 71, 82 & n. 15 (Del. 
Ch. 1999) (noting that plaintiffs “who buy stock and challenge the earlier adoption of properly 
disclosed defensive measure” should be “barred from recovery”).

17 See Thorpe v. CERBCO, Inc., 1993 WL 35967, at *3 (Del. Ch. Jan. 26, 1993) 
(“[W]hile plaintiffs may have standing to complain about breach of duty that occurs while they 
are shareholders. They have no direct right to be awarded judicial relief for [acts that occurred 
before they purchased stock].”); Sanders v. Devine, 1997 WL 599539, at *5 (Del. Ch. Sept. 
24, 1997) (“In the present case, plaintiff was not a stockholder at the time the prospectus was 
issued, therefore, as a matter of law, there can be no liability under any fiduciary duty theories 
for the disclosures made in connection with the offering.”).

18 Avacus Partners, L.P. v. Brian, 1990 WL 161909, at *6 (Del. Ch. Oct. 24, 1990).
19 See, e.g., 1M2 Merchandising, 2000 WL 1664168, at *6.
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purchase of a lawsuit, and because there is no doubt that Omnicare purchased 

stock in NCS after the relevant information came to light, Omnicare is precluded 

from asserting any fiduciary duty claims arising out of actions taken by the NCS 

Board before Omnicare’s purchase of shares on July 29, 2002.

2. “Bidder Standing”

Acknowledging the foregoing authority, Omnicare suggests that it 

nonetheless should be accorded standing to pursue these claims because it is 

making a bona fide bid for control of NCS. Omnicare argues that the policy 

limiting the right to initiate litigation relating to the internal affairs of a Delaware 

corporation to those who were participants in the corporate enterprise at the time 

of the alleged misconduct is designed to prevent “strike suits” and should not 

prevent a person such as Omnicare, which has a substantial and legitimate 

interest in the outcome of the litigation, from filing or prosecuting its suit. 

Instead, Omnicare urges the court to adopt a policy-based approach and allow 

standing for bidders without regard to their stock ownership in breach of 

fiduciary duty cases if failure to do so would disserve the interests of the parties,
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the stockholders, and the public.20 For the reasons that are briefly discussed 

hereinafter, the court is unwilling to extend the law in this fashion.

Initially, it must be observed that Omnicare’s argument finds little or no 

support in our law and is inconsistent with established principles that limit 

standing in fiduciary duty based cases to those to whom a duty was owed at the 

time of the breach.21 Moreover, Omnicare is unable to cite any case holding that 

a bidder that did not own shares at the time of the alleged breach of fiduciary 

duty by the target board nonetheless had standing to sue. In the two principal 

cases that Omnicare cites to support its position, the bidders whose standing was 

at issue (and for whom standing was ultimately held to exist) were stockholders at 

the time of the alleged fiduciary duty breaches.22 The question in each of those 

cases was whether the plaintiffs bidder status deprived it of its ability to sue as a

20 See Emerson Radio Corp. v. International Jensen, Inc., 1996 WL 483086, ai *14 
(Del. Ch. Aug. 20, 1996); see also J. Travis Laster, The Line Item Veto and Unocal: Can a 
Bidder qua Bidder Pursue Unocal Claims Against a Target Corporation’s Board of Directors'!, 
53 BUS. LAW. 767 (1998).

21 See Sanders v. Devine, 1997 WL 599539, at *5 (“In order to prevail on a breach of 
fiduciary duty claim, plaintiff... must first establish that at the time [of the wrong] he was a 
person to whom a fiduciary duty was owed.”); Thorpe v. CERBCO, Inc., 1993 WL 35967, at 
*3; see also Leung v. Schuler, 2000 WL 264328, at *6 (Del. Ch. Feb. 29, 2000) (to prevail on 
breach of fiduciary duty claim, one must be owed such a duty); Arnold v. Society for Savs. 
Bancorp, Inc., 1995 WL 376919, at *6-7 (Del. Ch. June 15, 1995) (same); Weiss v. Leewards 
Creative Crafts, Inc., 1993 WL 155493, at *3 (Del. Ch. Apr. 29, 1993) (same).

22 See Tate & Lyle PLC v. Staley Continental, Inc., 1988 WL 46064, at *4 (Del. Ch. 
May 9, 1988); MacAndrews & Forbes, Inc. v. Revlon, Inc., 1985 WL 21129, at *1 (Del. Ch. 
Oct. 9, 1985).



stockholder, not whether that status sufficed to create standing where there was 

none before. Finally, it must be observed that, in every case that found standing 

to sue cited by Omnicare, the plaintiffs owned stock at the time of the alleged 

fiduciary breach.23

Omnicare cites only one case, Emerson Radio Corp. v. International 

Jenson, Inc. ,24 to support its argument that a bidder-plaintiff can bring a breach 

of fiduciary duty claim without regard to the bidder’s ownership of shares.25 A 

careful reading of Emerson, however, shows that it does not support Omnicare’s 

argument. The court in Emerson clearly held that the plaintiff bidder had no 

standing:

In its capacity as a bidder, Emerson has no claims to raise, 
because neither Jensen nor its Board owes a duty to an interested 
potential acquirer to deal with that acquirer. As the Chancellor has 
aptly put it:

[I]t is a simple and I would have thought well understood fact 
that one [in the position of a tender offeror] possesses no legal 
right to have an owner of an asset supply him with information

23 See Upton v. News lnt’l, 514 A.2d 1075, 1076 (Del. 1986); Williams v. Geier, 1987 
WL 11285, at *3 (Del. Ch. May 20, 1987); Moran v. HouseholdInt7, Inc., 490 A.2d 1059, 
1064 (Del. Ch. 1985), aff’d, 500 A.2d 1346 (Del. 1985); Condec Corp. v. Lunkenheimer Co., 
230 A.2d 769, 772 (Del. Ch. 1967); GM Sub Corp. v. Uggett Group, Inc., 1980 WL 6430, at 
*1 (Del. Ch. Apr. 25, 1980); Packer v. Yampol, 1986 WL 4748, at *5 (Del. Ch. Apr. 18, 
1986); In re Tri-Star Pictures, Inc., Litig., 634 A.2d at 321.

24 1996 WL 483086.
25 Id., at *16.
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or negotiate with him. Thus, it simply is not a legal wrong to 
a would-be buyer for an owner to ignore or reject an offer of 
sale.

Gagliardi v. Trifoods Int’lInc., Del. Ch., C.A. No. 14725, Mem.
Op. at 21, Allen, C. (July 19, 1996). Rather, any duty Jenson’s 
board may have to deal with Emerson as a potential buyer was owed 
solely to Jensen’s stockholders, as a corollary of the Board’s 
fiduciary duty to achieve the highest available value for 
shareholders. That is why plaintiffs who seek to assert breach of 
fiduciary duty claims of this kind have been persons to whom such 
fiduciary duties were owed, i.e., stockholders of the target 
corporation.26

The court in Emerson specifically noted, “no Delaware court has recognized the

standing of a non-stockholder bidder for a target company.”27 Although the court

acknowledged the argument that the bidder-plaintiff should be denied standing,

the court found it was not necessary to decide the point, which was raised only at

the preliminary injunction hearing itself:

This question need not be decided to resolve Emerson’s 
motion. That motion can be determined on other grounds with no 
different result. Moreover, a refusal by this Court to entertain the 
fiduciary duty claims on this threshold ground would disserve the 
interests of the parties and the public. Although the Shareholder 
Plaintiffs do not advance the same claims as Emerson, they do own 
Jensen stock and have joined in Emerson’s position. And, 
importantly, the merits of the defendants’ conduct have now been the 
subject of discovery, briefing and argument (albeit expedited). For 
this Court now to refuse to review that conduct would be wasteful of

76 Id., at *13.
27 Id.
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the parties’ considerable investment of effort and resources, and 
deprive Jensen’s shareholders and the public of such benefit that this 
Court’s (and any reviewing Court’s) determinations might have.

Accordingly, the Court will proceed on the assumption, but 
without deciding, that Emerson has standing to assert its claims.28

The court then went on to deny the preliminary injunction sought by the

plaintiff-bidders. Therefore, Emerson does not provide support for Omnicare’s

“bidder'standmg” argument. Moreover, even if the court were to consider the

other factors enumerated in Emerson, there would be no compelling reason to

allow Omnicare to proceed on its fiduciary duty claims. The time, effort, and

resources expended in Emerson have not been similarly spent in this controversy.

The standing issue was raised well before any deposition discovery was taken and

also before the preliminary injunction hearing now scheduled to be heard in three

weeks’ time.

Finally, addressing Omnicare’s policy arguments, the court concludes that 

they are not sufficiently compelling to permit a person who is not in any respect a 

participant in the corporation to sue on claims relating to the internal affairs of 

that enterprise. Delaware courts have shown considerable latitude in entertaining

28 Id., at *14 (emphasis added).
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fiduciary duty litigation brought by stockholders who are also themselves bidders 

for control. The only consistent limitation placed on those persons is that they 

also be stockholders at all relevant times and, thus, among those to whom a duty 

was owed, even if they only own one share. Of course, this rule is not based on 

the economic significance of such a bidder’s investment, which often is 

immaterial. Instead, it is based on a purely legal or equitable notion that limits to 

those having a relationship with the corporation the right to sue over its internal 

affairs.29

Therefore, the court will dismiss Counts II through V of Omnicare’s 

complaint for lack of standing.

B. Omnicare’s Count I “Voting Rights” Argument

Omnicare’s claim relating to the effect of the Voting Agreements on the 

Class B shares held by Outcalt and Shaw stands on a different footing. Count I is 

not a fiduciary duty based claim and does not seek any coercive remedy against 

either the corporation or its directors. Instead, in Count I, Omnicare seeks a 

declaration that the Voting Agreements resulted in the automatic conversion of

29 If, as Omnicare suggests, persons external to those relationships are acknowledged to 
have standing to sue to enforce them, it is not immediately apparent why competing bidders are 
the only ones to whom such standing might be accorded. See Laster, supra, note 20.
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those Class B shares into Class A shares, pursuant to the terms of the NCS 

certificate of incorporation. If Omnicare prevails on this claim, the voting power 

of the shares of common stock that are subject to the Voting Agreements will be 

diminished from more than 65% to approximately 20% of the total voting power 

of NCS.

As distinguished from the balance of Omnicare’s complaint, the relief 

sought in Count I does not relate to or seek to remediate any alleged fiduciary 

misconduct that preceded Omnicare’s ownership of NCS stock. Rather than seek 

to undo anything or remedy any wrong committed in the past, Count I of the 

complaint merely demands to know whether Outcalt and Shaw continue to own 

high-voting Class B shares or, instead, whether those shares have been converted 

into Class A shares.

This is a question of immediate and continuing interest to all stockholders 

of NCS. It is also a question to which Omnicare, as the owner of 1,000 Class A 

shares will eventually be entitled to an answer. If Omnicare were to wait until 

after the vote to approve the Merger takes place, there is no dispute that it would 

have standing to challenge the result of that vote by bringing a claim under
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8 Del. C. § 225(b).30 And, in that proceeding, the court would have the power 

and, assuming an appropriate set of facts, the duty to resolve the issue. The 

question is whether Omnicare currently has standing to challenge what it no 

doubt would have standing to challenge at some future date. The court finds that 

it does.

There is, as already discussed, a strong public policy against the purchase 

of a lawsuit involving the internal relations of a Delaware corporation.31 If 

Omnicare brought this claim for declaratory relief solely as a holder of a small 

number of shares purchased with knowledge of the Voting Agreements, this 

public policy would doubtless present an overwhelming obstacle to the 

maintenance of that suit.32 Nevertheless, Omnicare is also a bidder, with an 

existing cash tender offer priced much higher than the Merger, factors that merit 

special consideration.33 Omnicare has powerful resources, is highly motivated,

30 8 Del. C. § 225(b) provides:
Upon application of any stockholder or any member of a 
corporation without capital stock, the Court of Chancery may 
hear and determine the result of any vote of stockholders or 
members, as the case may be, upon matters other than the 
election of directors, officers or members of the governing body.

31 See Section V(A)(1), supra.
j2 In addition to the considerations already discussed, that conduct would raise 

substantial issues about the motivation of both Omnicare and its attorneys.
33 See MacAndrews & Forbes, 1985 WL 21129, at *4-5; Tate & Lyle PLC, 1993 WL 

46064, at *8.

20



and fully prepared to litigate this issue. If it is successful, there is a substantial 

likelihood that the NCS stockholders will be able to achieve a superior 

transaction in the sale of their corporation.34 Considering all of these 

circumstances, the policy against purchasing a claim should give way to permit 

the prompt, efficient and effective litigation of the issues asserted in Count I. 

Therefore, the court finds that Omnicare has standing to pursue Count I of its 

complaint.

VI.

For the foregoing reasons the motion to dismiss Omnicare’s claims is 

granted as to Counts II through V. The motion to dismiss Count I is denied. IT 

IS SO ORDERED.

t

34 The merger consideration is currently valued at approximately $1.30 per share in 
NCS stock. Omnicare’s tender offer is priced at $3.50 per share in cash.
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I.

These actions arise out of a proposed merger (the “Merger”) between NCS 

Healthcare, Inc. and a wholly owned subsidiary of Genesis Health Ventures, Inc. in 

which each share of NCS Class A Common Stock and Class B Common Stock is 

to be converted into the right to receive 0.1 share of Genesis common stock. The 

Class A shares and the Class B shares are identical in most respects; however,

(i) the holders of Class A shares are entitled to only one (1) vote per share, while 

the holders of Class B shares are entitled to ten (10) votes per share and (ii) the 

Class B shares are subject to certain transfer restrictions that result in their 

automatic conversion into Class A shares when a non-permitted transfer occurs. 

The agreement and plan of merger among the parties (the “Merger Agreement”) 

was approved by the NCS board of directors (the “Board”) and executed on July 

28,2002.

After the Board approved the Merger on July 28, 2002, it also authorized the 

execution of two separate voting agreements among Genesis and NCS and Jon H. 

Outcalt, Chairman of the Board, and Kevin Shaw, President of NCS and a Board 

member (the “Voting Agreements”).1 Pursuant to these agreements,

1 Messrs. Outcalt and Shaw are named as defendants in these actions. Also named as 
defendants are: NCS, Genesis, Geneva Sub, Inc. (a wholly owned subsidiary of Genesis created 
for the Merger with NCS), Boake Sells (an NCS director), and Richard Osbome (an NCS 
director).
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Outcalt and Shaw each separately agreed to vote all of his shares in favor of the 

Merger and, to that end, granted an irrevocable proxy to several senior officers of 

Genesis “to vote all of the Shares beneficially owned by [him] in favor of the 

[Merger].” At the time Outcalt and Shaw signed the Voting Agreements, although 

neither individually held more than a majority of the NCS voting power, by virtue 

of their beneficial ownership of substantially all the outstanding shares of Class B 

Common Stock, they together controlled more than 65% of the total voting power, 

enough to assure ratification of the Merger Agreement.

The plaintiff in Civil Action No. 19800, Omnicare, Inc., made a proposal 

relating to a merger with NCS that was rejected by the Board. Omnicare has since 

purchased shares of NCS common stock, filed this action, and initiated a cash 

tender offer to acquire any and all the outstanding shares of NCS common stock.2 

Civil Action No. 19786 was filed by individual stockholders of NCS, on behalf of 

a class of similarly situated persons. Now pending before the court are motions for 

partial summary judgment as to the first counts of both operative complaints

2 In a memorandum opinion dated October 25, 2002, the court granted in part and denied 
in part a motion to dismiss the complaint in C.A. No. 19800, premised on the fact that Omnicare 
was not a stockholder of NCS on July 28, 2002. The court dismissed those portions of 
Omnicare’s complaint that purported to challenge as a breach of fiduciary duty the Board’s 
decision to approve the Merger. The court refused to dismiss Count I of Omnicare’s complaint, 
which is the subject of the pending motion for partial summary judgment. That claim is not 
predicated on a fiduciary duty theory; instead, it seeks only a declaratory judgment relating to the 
status of the NCS Class B common shares held by Outcalt and Shaw.



seeking a declaration that the execution of the Voting Agreements and/or delivery 

of the irrevocable proxies found therein resulted in the automatic conversion of all 

shares of Class B Common Stock held by Outcalt and Shaw into shares of Class A 

Common Stock. If these motions are successful, the ultimate approval of the 

Merger will be in substantial doubt inasmuch as the Board has recently withdrawn 

its recommendation in favor of the Merger.

II.

Defendant NCS Healthcare, Inc. was incorporated in Delaware in 1995 as a 

wholly owned subsidiary of a privately held Ohio corporation, Aberdeen Group, 

Inc. Defendants Outcalt and Shaw controlled Aberdeen through their ownership of 

a substantial majority of its high-vote Class B Common Stock. In February 1996, 

NCS merged with Aberdeen, with NCS as the surviving corporation. In that 

merger, the NCS certificate of incorporation was amended and restated, and that 

Restated and Amended Certificate of Incorporation is the current charter of NCS 

(the “Charter” or “NCS Charter”). Shortly thereafter, NCS engaged in an initial 

public offering.

predicated on a fiduciary duty theory; instead, it seeks only a declaratory judgment relating to the 
status of the NCS Class B common shares held by Outcalt and Shaw.
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There are three provisions in the NCS Charter of relevance to this litigation,

all of which are found within Article IV, Section 7 thereof.3 Section 7(a) is a

transfer provision that provides:

[N]o person holding any shares of Class B Common Stock may 
transfer, and the Corporation shall not register the transfer of, such 
shares of Class B Common Stock or any interest therein, whether by 
sale, assignment, gift, bequest, appointment or otherwise, except to a 
“Permitted Transferee”4 of such person.

Section 7(d) of the Charter provides for the automatic conversion into Class 

A shares of any Class B shares transferred to anyone other than a Permitted 

Transferee. Specifically, Section 7(d) states:

3 Omnicare also refers to a fourth Charter provision, Section 7(g), which defines the term 
“beneficial ownership,” to support its argument that Genesis has acquired the complete 
ownership interest in the shares in question. That section provides, as follows:

For purposes of the Section 7, “beneficial ownership” shall mean 
possession of the power to vote or to direct the vote or to dispose of or to 
direct the disposition of the shares of Class B Common Stock in question, 
and a “beneficial owner” of a share of Class B Common Stock shall be the 
person having beneficial ownership thereof.

This definition is significantly narrower than that found in the federal securities laws. Most 
importantly, in contrast to Regulation 13d-3 under the Exchange Act, 17 C.F.R. § 240.13d-4, 
Section 7(g) does not extend to persons who merely “share” the power to vote or dispose of the 
shares. This omission appears to be consistent with the quite limited function of Section 7(g) in 
Article IV, Section 7 of the Charter. The only place the phrase “beneficial ownership” appear is 
Section 7(e), a provision that simply gives the “beneficial owner” of Class B shares the right to 
have those shares registered in his name.

Given the limited scope of the definition found in Section 7(g) and the limited purpose 
for which it appears in the Charter, the court concludes that Section 7(g) is irrelevant to the 
issues presented on the motions for summary judgment.

4 The parties agree that Genesis was not a “Permitted Transferee” as that term is defined 
under Sections 7(a)(1) - (a)(7) of the NCS Charter.
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Any purported transfer of shares of Class B Common Stock other than 
to a Permitted Transferee shall automatically, without any further act 
or deed on the part of the Corporation or any other person, result in 
the conversion of such shares into shares of Class A Common Stock 
on a share-for-share basis, effective on the date of such purported 
transfer.

Finally, Section 7(c)(5) provides that the giving of a proxy in connection

with a solicitation of proxies does not constitute a transfer of Class B stock. In

particular, Section 7(c)(5) states:

The giving of a proxy in connection with a solicitation of proxies 
subject to the provisions of Section 14 of the Securities Exchange Act 
of 1934 (or any successor provision thereof) and the rules and 
regulations promulgated thereunder shall not be deemed to constitute 
the transfer of an interest in the shares of Class B Common Stock 
which are the subject of the proxy.

In their motion for partial summary judgment, Omnicare and the

stockholder-plaintiffs all argue that Outcalt’s and Shaw’s Class B shares were

automatically converted in Class A shares when the Voting Agreements were

signed. In making this argument, they rely principally on Sections 2(b) and 2(c) of

those agreements, which read, in relevant part, as follows:

(b) AGREEMENT TO VOTE. ... [T]he Stockholder hereby 
irrevocably and unconditionally agrees to vote or to cause to be voted 
all of the Shares then owned of record or beneficially by him at the 
Company Stockholders Meeting and at any other annual or special 
meeting of shareholders of the Company where any such proposal is 
submitted, and in connection with any written consent of 
stockholders, (A) in favor of the [Merger] and (B) against (i) approval 
of any proposal made in opposition to or in competition with the 
[Merger] and the transactions contemplated by the Merger 
Agreement, (ii) any merger, consolidation, sale of assets, business
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combination, share exchange, reorganization or recapitalization of the 
Company or any of its subsidiaries, with or involving any party other 
than as contemplated by the Merger Agreement, (iii) any liquidation 
or winding up of the Company, (iv) any extraordinary dividend by the 
company, (v) any change in the capital structure of the Company 
(other than pursuant to the Merger Agreement) and (vi) any other 
action that may reasonably be expected to impede, interfere with, 
delay, postpone or attempt to discourage the consummation of the 
transactions contemplated by the Merger Agreement....

(c) GRANTING OF PROXY. ... [In] furtherance of the terms and 
provisions of this Agreement, the Stockholder hereby grants an 
irrevocable proxy, coupled with an interest, to each of the President 
and the Secretary of Parent and any other Parent-authorized 
representative or agent to vote all of the Shares beneficially owned by 
the Stockholder in favor of the Proposed Transaction and in 
accordance with the provisions of Section 2(b) and this Section 2(c).

Omnicare and the stockholder-plaintiffs argue that the Voting Agreements

constituted a transfer of Outcalt’s and Shaw’s Class B shares or an interest in those

shares to someone other than a Permitted Transferee. This is so, they say, because

the Agreements required Outcalt and Shaw: (a) to grant an “irrevocable proxy,

coupled with an interest” to Genesis to vote their respective Class B shares in favor

of the Merger, (b) to vote such shares in a like manner themselves, and (c) not to

alienate or encumber those shares prior to consummation of the proposed Merger.5

5 This last argument depends on Section 2(a) of the Voting Agreements which provides 
that “Prior to the Effective Time, the Stockholder shall not Transfer (or agree to transfer) any of 
his Shares owned of record or beneficially by him.” It should suffice to observe that an 
agreement not to transfer shares can hardly be thought to constitute a transfer of those shares.
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Plaintiffs further argue that Section 7(c)(5) is inapplicable to the proxy 

created by Section 2(c) of the Voting Agreements. They first suggest that the 

purpose of Section 7(c) is limited to permitting NCS to solicit proxies from holders 

of Class B shares at its annual meeting of stockholders. They next contend that the 

proxy grants to Genesis were not done “in connection with a solicitation of proxies 

subject to the provisions of Section 14(a) of the Securities Exchange Act of 1934,” 

as is required by Section 7(c)(5).

Defendants, respond that by entering into the Voting Agreements, Outcalt 

and Shaw transferred neither their Class B shares nor any interest in those shares. 

Instead, the Voting Agreements merely reflect the fact that, as a means to induce 

Genesis’s participation in the Merger Agreement, Outcalt and Shaw each made a 

promise to vote all of his shares in support the Merger (and against anything that 

would impede or prevent consummation of the Merger), and backed up that 

promise by granting proxies to Genesis to vote those shares in the agreed fashion. 

Because Outcalt and Shaw decided how to vote their shares and the proxies only 

empower Genesis to vote those shares in that manner, the argument goes, the 

Voting Agreements cannot be construed to have transferred any Class B shares or 

interests in such shares to Genesis. Moreover, the defendants contend that the 

proxies found in Section 2(c) of the Voting Agreements were “given ... in
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connection with a solicitation of proxies” subject to Section 14(a) of the Exchange 

Act. Thus, in any case, Section 7(c)(5) of the NCS Charter requires a conclusion 

that there was no transfer of shares or interests in shares.

III.

A. Summary Judgment Standard

Pursuant to Court of Chancery Rule 56, summary judgment should be 

granted where there are no genuine issues of material fact and the moving party is 

entitled to judgment as a matter of law.6 In deciding a motion for summary 

judgment, the facts must be viewed in the light most favorable to the non-moving 

party, and the moving party has the burden of demonstrating that no material 

question of fact exists.7 “When a moving party has properly supported its motion, 

however, the non-moving party must submit admissible evidence sufficient to 

generate a factual issue for trial or suffer an adverse judgment.”8 Moreover, when 

a party moves for summary judgment, the court may award summary judgment to 

the other party, regardless of whether the other party moves for summary

6 See Williams v. Get'er, 671 A.2d 1368,1375 (Del. 1996).
7 See Tamer v. Int’l General Indus., Inc., 402 A.2d 382, 385 (Del. 1979) (citing Judah v. 

Delaware Trust Co., 378 A.2d 624, 632 (Del. 1977)).
8 Id.-, Ch. Ct. R. 56(e).
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judgment, when the undisputed material facts of record show that the other party is 

clearly entitled to such relief.9 

B. Applicable Standards Of Interpretation

This court employs general principles of contract interpretation in construing 

certificates of incorporation.10 Therefore, the provisions of the NCS Charter will 

be “interpreted using standard rales of contract interpretation which require a court 

to determine from the language of the contract the intent of the parties. In 

discerning the intent of the parties, the [Charter] should be read as a whole and, if 

possible, interpreted to reconcile all of the provisions of the document.”11 Where 

the language of a corporate instrument is plain and clear, “the Court will not resort

9 See Continental Ins. Co. v. Rutledge & Co., 2000 Del. Ch. LEXIS 40, at *2, **3-4, & 6 
n.3, (Del. Ch. Feb. 15, 2000) (“Chancery Court Rule 56 gives that court the inherent authority to 
grant summary judgment sua sponte against a party seeking summary judgment ... when the 
‘state of the record is such that the non-moving party is clearly entitled to such relief.’”) (quoting 
Stroud v. Grace, 606 A.2d 75, 81 (Del. 1992)).

10 See, e.g., Elliott Assocs., L.P. v. Avatex Corp., 715 A.2d 843, 852-54 (Del. 1998). 
Relying on Elliott Assocs., L.P., the plaintiffs argue that any ambiguity in the provisions of 
Section 7 of the NCS charter should be construed against Outcalt and Shaw and in favor of the 
Class A shareholders. This argument badly misconstrues Elliott Assocs., L.P., which held only 
that “[w]hen there is a hopeless ambiguity attributable to the corporate drafter that would mislead 
a reasonable investor, such ambiguity must be construed in favor of the reasonable expectation 
of the investor and against the drafter.” Id. at 853. Here, there is no showing of any “hopeless 
ambiguity.” In addition, the court has no reason to treat Outcalt and Shaw, whose interests as 
stockholders are at stake, as if they are the “corporate drafters” of the provisions of Article IV, 
Section 7 in the NCS Charter.

11 Kaiser Aluminum Corp. v. Matheson, 681 A.2d 392, 395 (Del. 1996) (citation omitted).
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to extrinsic evidence in order to aid in interpretation, but will enforce the contract 

in accordance with the plain meaning of its terms.12

IV.

A. Section 7(d) Is Triggered When An “Interest” In Class B Shares Is
Transferred

A close comparison of Sections 7(a) and 7(d) reveals a difference in 

language that could limit the scope of the latter’s operation to situations in which 

shares, not simply interests in shares, are transferred. Section 7(a) contains a 

reference to “any interest” in shares that prohibits the transfer of such interest to 

persons who are not Permitted Transferees. By contrast, the language of Section 

7(d) does not explicitly mention “interests” in shares, referring instead only to any 

“purported transfer of shares” themselves.

As discussed earlier, standard rules of contract interpretation require this 

court to give effect to all provisions of the NCS Charter where possible.13 

Applying this rule leads to a conclusion that the reference in Section 7(d) to the 

“transfer of shares” is best read as being broad enough to encompass actual share 

transfers as well as other situations in which some interest in those shares although

12 Mcllquham v. Feste, 2002 WL 244859, at *5 (Del. Ch. Feb. 13, 2002); see also Eagle 
Indus, v. DeVilbiss Health Care, Inc., 702 A.2d 1228, 1233 (Del. 1997); Harrah’s Entm't, Inc. v. 
JCC Holding Co., 802 A.2(l 294, 309 (Del. Ch. 2002).

13 See note 11, supra.
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less than full legal or equitable ownership is transferred. This result is necessary 

both to give full effect to the existence of Section 7(c)(5), which provides that the 

giving of certain proxies “shall not be deemed to constitute the transfer of an 

interest” in such shares, and to harmonize, to the extent possible, the scope and 

operation of Sections 7(a) and 7(d).

Nevertheless, because Section 7(d) does not expressly refer to the transfer of 

interests in shares, the court will not interpret it to operate in the case of the 

transfer of a minor or unimportant “interest” in a share of Class B Common Stock. 

Rather, to fall within the ambit of Section 7(d), the interest transferred must 

represent a substantial part of the total ownership interests associated with the 

shares in question. This reading recognizes that the differing wording of Section 

7(a) and 7(d) should signify some difference in the scope of their operation but 

also permits Section 7(d) sufficient meaning to serve as an effective deterrent to 

the transfer of a substantial interest in Class B shares by the holders thereof.

B. Outcalt and Shaw Did Not Transfer An “Interest” In Their Class B Shares

Keeping this analysis in mind, the question is whether Outcalt and Shaw 

transferred their Class B shares (or a substantial part of the total ownership 

interests associated with those shares) when they entered into the Voting

11



Agreements.14 The court will first analyze this issue without considering the 

irrevocable proxies given in Section 2(c) of the Voting Agreements or the effect of 

Section 7(c)(5) of the NCS Charter on the status of those proxies.

Omnicare begins by asserting that Outcalt and Shaw transferred all of their 

“voting power” in the Class B shares. It then argues, in a reductionistic fashion, 

that, since the approval of the Merger is guaranteed by that transferred voting 

power, Outcalt and Shaw have actually given up “all existing and future interests 

in their Class B shares.” This is so, Omnicare argues, because the ultimate transfer 

or elimination of the economic and other rights associated with those shares” is a 

foregone conclusion. ‘The Voting Agreements,” Omnicare writes “were the end 

of the line.”

These arguments significantly distort the appropriate legal analysis by 

improperly attributing to the Voting Agreements terms or consequences better 

understood to be associated with or derivative of the Merger Agreement. For 

example, the promise to vote found in the Voting Agreements is limited in scope,

14 At oral argument, Omnicare’s counsel argued that Outcalt and Shaw have actually 
transferred “beneficial ownership” of their shares to Genesis, and that Genesis has the current 
ability, in accordance with Section 7(e) of the NCS Charter, to force NCS to register Outcalt’s 
and Shaw’s shares in its name. Suffice it to say that this argument finds no support in either the 
definition of “beneficial ownership” found in Section 7(g) or the provisions of Section 7(e). To 
the contrary, Section 7(e) clearly contemplates that there can be only one “beneficial owner” of a 
share of Class B Common Stock at a time.
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and does not broadly transfer to Genesis either Outcalt’s or Shaw’s power to vote. 

Similarly, there is nothing in the Voting Agreements that provides for the 

elimination of the Class B shares or for the sale of Outcalt’s and Shaw’s Class B 

shares to Genesis.

The court cannot conclude that the mere promise to vote the shares found in 

Section 2(b) of the Voting Agreements amounts to a transfer of any part of 

Outcalt’s or Shaw’s ownership interest in the shares. On July 28,2002, each of 

Outcalt and Shaw had the power to vote his shares as he saw fit, as well as the 

power to bind himself to exercise that power by contract. Section 2(b) of the 

Voting Agreements simply expresses their promises to vote those shares in a 

particular manner, in order to induce Genesis to enter into the Merger Agreement 

with NCS. Genesis did not, thereby, obtain any of their power to vote the shares. 

Instead, Genesis obtained at most a legal right to compel Outcalt or Shaw to 

perform in accordance with the terms of their contracts.

The case of Garrett v. Brown1;> provides strong support for the conclusion 

that the agreement to vote did not amount to a transfer of an interest in the Class B 

shares. Brown involved a restraint on the alienation of stock or any “interest” 

therein that was, if anything, broader than that found in Section 7(a), although 15

15 1986 WL 6708, at *10 (Del. Ch. June 13,1986), affd, 511 A.2d 1044 (Del. 1986).
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found in a stockholders agreement rather than in the certificate of incorporation.16

Also, as in this case, the issue in dispute was whether a second agreement among a

subset of stockholders that contained extensive restrictions on alienability and

voting rights was a prohibited transfer within the meaning of that stockholders

agreement.17 The Brown court had little trouble concluding that a transfer of an

“interest” had not occurred. That court noted:

Other provisions as to the manner in which La Cadena will vote its 
stock cannot reasonably be construed to constitute a transfer under the 
Stockholders’ Agreement. As noted earlier, the Stockholders’
Agreement does not in any way limit the stockholders’ freedom to 
vote their shares as they see fit. That being the case, it would be 
inappropriate to read the definition of transfer to include a voting 
agreement.18

The common sense result in Brown applies equally here. Both Outcalt and 

Shaw possessed the complete power to vote their shares when, on July 28, 2002, 

they signed the Voting Agreements. When they agreed to the terms of Section 2(b) 

of those agreements, they certainly were making a choice to vote their shares in 

favor of the Merger. By voting their shares, or agreeing how to vote them at a later

16 See id., at *2. Brown involved a stockholders’ agreement, and not a provision in its 
corporate charter. Nonetheless, the provision in the stockholders agreement was strikingly 
similar to the provisions in the NCS Charter. The stockholders agreement provided, “[N]one of 
the Shareholders or their legal representative shall Transfer any shares of the Common Stock or 
any right, title and interest therein or thereto.” Id.

17 See id., at *9-10.
18 Id, at *10.
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meeting, neither Outcalt nor Shaw can be thought to have transferred that power to 

vote to anyone else. For these reasons, relying on the decision in Brown, the court 

finds that the provisions of Section 2(a) of the Voting Agreements did not convey 

to Genesis an “interest” in the Class B common shares that are subject to that 

agreement.

C. Section 7(c)(5) Further Confirms That The Voting Agreements Did Not
Convey An “Interest” In The Class B Shares

The final issues are whether the grant of irrevocable proxies in Section 2(c) 

of the Voting Agreements involved the transfer of such a substantial part of the 

total ownership interests associated with Outcalt’s and Shaw’s Class B shares as to 

trigger the automatic conversion feature of Section 7(d) and, if so, whether Section 

7(c)(5) of the NCS Charter then applies to exempt such transfers from conversion. 

The court concludes that the giving of the proxies did not result in the conversion 

of the Class B shares for two reasons.

First, the proxies are really just a convenient way to enforce the terms of the 

voting agreements found in Section 2(b). They are limited in scope to the matters 

covered in that section and can only be exercised in the manner and to the extent 

that the owners of the shares themselves promised to vote them. For these reasons,
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the proxies, by themselves, do not involve a transfer of any significant part of 

Outcalt’s or Shaw’s voting power.19

The court is aware that, because the two proxies in combination represent a 

majority of the NCS voting power, the exercise of the proxies to vote the shares in 

accordance with the terms of Section 2(b) will result in the ratification of the 

Merger Agreement, unless that agreement is earlier abandoned. Certainly, this is 

an important event in the life of NCS and one that will result in the conversion of 

all NCS common stock into shares of Genesis common stock, apparently on terms 

that are less favorable to all NCS stockholders than those currently offered by 

Omnicare in its competing cash tender offer. This ultimate substantia] effect 

resulting from the exercise of the proxies does not mean, however, that the grant of 

the proxies (as opposed to Outcalt’s and Shaw’s determination to cast their votes in 

favor of the Merger Agreement) resulted in the transfer of any substantial part of 

Outcalt’s or Shaw’s ownership interest in the Class B shares.

Second, the conclusion that Outcalt and Shaw did not trigger the automatic 

conversion provision of Section 7(d) of the Charter is confirmed by reference to

19 Under the federal securities laws, the holder of an irrevocable proxy that is coupled 
with an interest (unlike the holder of a simple revocable proxy) may be deemed a “beneficial 
owner” of the shares covered by the proxy, even in circumstances in which the proxy is limited 
in time and scope. Calumet Indus., Inc. v. MacClure, 464 F. Supp. 19, 30-31 (N.D. III. 1978). 
This observation does not, however, lead to the conclusion that the proxies given in Section 2(c) 
of the Voting Agreements resulted in a “transfer” of shares within the meaning of Section 7(d) of 
the NCS Charter. See discussion, supra, at note 14.
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Section 7(c)(5) thereof. Section 7(c)(5) provides that the giving of a proxy “in 

connection with” a solicitation of proxies subject to the provisions of Section 14 of 

the Exchange Act will not be deemed a “transfer of an interest in the shares of 

Class B Common Stock which are the subject of such proxy.” Omnicare argues 

that Section 7(c)(5) has only a limited purpose, i.e., to permit NCS to solicit 

proxies from holders of Class B Common Stock at its annual meeting of 

stockholders for essentially ministerial matters. “It was not,” Omnicare continues, 

intended to create “a means for Outcalt and Shaw to transfer beneficial ownership 

of the Class B shares to Genesis so that Genesis could impose the Genesis Merger 

Agreement on holders of shares of Class A common stock.”

The narrow interpretation of Section 7(c)(5) urged by Omnicare and the 

stockholder-plaintiffs is not found in the express language of Section 7(c)(5). 

Moreover, their “purpose” argument suffers from the same flaws in logic as their 

arguments about Section 7(d). If the Merger Agreement is ultimately 

consummated, it will be because the NCS board of directors approved it and the 

holders of a majority of the NCS voting power voted to ratify it. It will not be 

because Outcalt and Shaw “transferred beneficial ownership” of the Class B shares 

to Genesis, or because Genesis “imposed” that agreement on the Class A 

shareholders. Instead, if this happens, it will be because the Merger Agreement 

was approved by the NCS board of directors and adopted by the requisite vote.
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Omnicare and the stockholder-plaintiffs also argue that, in any event,

Section 7(c)(5) does not apply to the Section 2(c) proxies because those proxies 

were not given “in connection with” a solicitation of proxies subject to Section 14 

of the Exchange Act. They make two arguments in this regard. First, they point 

out that the provisions of Section 14 of the Exchange Act only apply to the 

solicitation of proxies with respect to securities registered pursuant to Section 12 of 

that Act. Because the Class B shares are not registered pursuant to Section 12, the 

argument goes, the solicitation of proxies from Outcalt and Shaw could not have 

been done “in connection with” a solicitation falling within the scope of Section 

7(c)(5) of the Charter. Second, Omnicare and the stockholder-plaintiffs argue that 

the giving of those proxies on July 28, 2002 could not have been “in connection 

with” any contemplated solicitation by NCS of its other stockholders because that 

solicitation “has not even commenced.”

The plaintiffs’ first argument is overly broad and, if taken at face value, 

would nullify Section 7(c)(5). Of course, Class B shares are not registered under 

the Exchange Act. They never have been, and there is no reason to expect that 

they ever will be. Indeed, registration of those shares is completely inconsistent 

with the substantial transfer restrictions found in Section 7(a) of the NCS Charter. 

Thus, to have any meaning at all, Section 7(c)(5) must be read to apply to 

situations in which a holder of Class B shares gives a proxy in connection with a
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solicitation of proxies directed at the holders of the NCS Class A shares. This 

reading also makes common sense. In accordance with Article IV, Section 2(c) of 

the NCS Charter, (with certain exceptions) the Class A and Class B shares “vote 

together as a single class in the election of directors ... and with respect to all other 

matters submitted to the stockholders of the Corporation for a vote.” Thus, it is to 

be expected that anyone soliciting proxies at NCS would solicit them from both the 

Class A and the Class B stockholders.

Therefore, the final question is whether the giving of proxies by Outcalt and 

Shaw on July 28, 2002 was “in connection with” a solicitation of the Class A 

shareholders. As plaintiffs point out, no such solicitation had been undertaken at 

that time. In fact, it appears from the record that no solicitation has yet been 

undertaken. Thus, if Section 7(c)(5) were read to contain a requirement of 

contemporaneity between the giving of a proxy and the pendency of the 

solicitation, the proxies at issue would not benefit from Section 7(c)(5)’s 

exemption. Nevertheless, such a constrictive reading is plainly unjustified by the 

language of that section. On the contrary, the phrase “in connection with” implies 

no close relationship at all. According to one scholar of modem legal usage, “in 

connection with is always a vague, loose connective.”20 The phrase also appears in

20 Bryan A. Gardner, A Dictionary of Modern Legal Usage (2d Ed.) at 434.
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various provisions of the federal securities laws and is generally read quite 

broadly.21

A review of the Voting Agreements and the Merger Agreement clearly show 

that Outcalt and Shaw granted the Section 2(c) proxies “in connection with” an 

anticipated solicitation of proxies from the holders of the Class A shares. The 

Voting Agreements recite that Outcalt and Shaw signed them “in order to induce 

[Genesis] to enter into the Merger Agreement.” In the Merger Agreement, NCS 

obligated itself to hold a special meeting of its stockholders at the earliest 

practicable date for the purpose of obtaining stockholder approval of the Merger. 

The Merger Agreement also contemplates that, in connection with such meeting, 

the holders of NCS common stock will be furnished with a proxy statement 

prepared by NCS in accordance with the provisions of the Securities Exchange Act 

of 1934 and the “company shall solicit from the Company Stockholders proxies in 

favor of the Merger.” The necessary connection is also apparent from the language 

of Section 2(b) of the Voting Agreements that ties the promise to vote to that 

anticipated special meeting.

See, e.g., Manhattan Casualty Co. v. Bankers Life and Casualty Co., 404 U.S. 6, 12-13 
(1971) (applying the “in connection with” language from Rule 10b-5 broadly as meaning 
“touching”).
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In the end, the court is unable to agree with Omnicare’s and the stockholder- 

plaintiffs’ position that the agreements to exercise their voting power made by 

Outcalt and Shaw on July 28, 2002 run afoul of the restrictive transfer provisions 

of Article IV, Section 7 of the NCS Charter. There is simply no reason to believe 

that the drafters of the NCS Charter sought to prevent the holders of the Class B 

shares from exercising their uncontested majority voting power to adopt a plan and 

agreement of merger already approved and authorized by the NCS board of 

directors.

V.

For the foregoing reasons, the motions for partial summary judgment filed in 

these two actions are DENIED. Partial summary judgment is GRANTED in favor 

of the defendants as to Count I of the complaints filed in both Civil Action No.

19786 and Civil Action No. 19800.
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