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18 deleting the phrase “as authorized by the btoard of directors in the speclfic case,” (b} deleting the word
L9 "unless” alter the word “amount” and substituting therefar the word "if" and (c) by adding the word “not”

20 afier the phrase “determined that he is",

SPONSOR: Sen. Sharp & Rep, Spence, Sens,
Bane, Berndt, Citra, Cardrey,
Vaughn, Zimmerman, Reps.
Hebner, Jonklert, Reynolds,
Van Sant

"DELAWARE STATE SENATE
133RD GENERAL ASSEMBLY

SENATE BILL NO._____ 5 .-5 3 JUN ]-U 1986

AN ACT TG AMEND TITLE 8 OF THE DELAWARE CODE RELATING TO THE DELAWARE GENERAL
CORPORATION LAW,

BE iT ENACTED BY THE GEMERAL ASSEMBLY OF THE STATE OF DELAWARE {Two-thinlds of all
members elected o each House thereof concurring therelnj:

Sectlon i, Amend subsection (b6} of Section 102, Titla H, Delaware Code, by deieting the period at
the end of the subsection and substituting therefor a semicolon.

Sectipn 2. Amend subsection (b} of Section 102, Title 8, Delaware Code, by 4dding a new subsection
{7) to read as follows:

*(7) A provision ellminating or limiting the personal Uabllity of a director to the corporation or
its stockholders for monctary damages for breach of fiduciary duty az a director, provided that such
provision shall not eliminate or limit the liabillty of a director {f} for any breach of the director’s
duty of ioyalty to the corporation or its stockholders, (ll) for acts or omilssions not in goad faith of
which involve intentional misconduct ora knowing violadon of iaw, {ii}) under s.cctlm 174 of thiz
Titie, or (iv} for any transaction from which the director derived an lmproper personsl benefit. No
such provision shall elimdnate or limit the Lability of a director for any act or omission occurring
prior to the date when such provision becomes effective. All references in this subsectlon to a’
director shall alsa be deemed to refer to a member of the governing body of a corporation which is
not authorized to lssue capital stock."

Section 3. Amend subsection (b} of Section 145, Title 8, Delaware Code, by deleting the phrase "for

neglipence or misconduct in the performance of his duty.”

Sectlon 4. Amend the first sentence of subsection {e) of Section 145, Title §, Delawara Code, by (a)
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1 Section 5. Amend subsection (f) of Section 145, Title 8, Delaware Code, by (a) adding to the first
2 sentence thereof the words "and advancement of expenses" after the phrase "the indemnification", (b}

3 adding to that sentence the phrase ", or granted pursuant to, the other subsections of" after the words

4 “provided by", (c) adding to that sentence the phrase "or advancement of expenses" after the phrase
5 "seeking indemnification”, (d) deleting the comma after the word “office” and substituting therefor a
& period, and (e) dcleting from that sentence the phrase “and shall continue as to a person who has ceased
-7 to be a director, officcr, employee or agent, and shall inure to the benefit of the heirs, executors and

g administrators of such a person”.

9 Section 6. Amend Section 1435, Title 8, Delawarc Code, by adding a new subsection (j) to read as
10 follows:
11 “The indemnification and advancement of expenses provided by, or granted pursuant to, this
12 section shall, unless otherwise provided when authorized or ratified, continue as to a person who has
13 ceased to be a director, officer, employce or agent and shall inurc to the benefit of the heirs,
14 executors and administrators of such a person.”
15 Section 7. This Act shall become effective on July 1, 1986.

SYNOPSIS

Section 102(b){7} and the amendments to Section 145
represent a legislative response to recent changes in the market
for directors' 1liability insurance. Such insurance has become a
relatively standard condition of employment for directors.
Recent changes in that market, including the unavailability of
the traditional policies (and, in many cases, the unavailability
of any type of policy from the traditional insurance carriers)
have threatened the quality and stabjlity of the governance of
Delaware corporations because directors have become unwilling, in
many instances, to serve without the protection which such
insurance provides and, in other instances, may be deterred by
the wunavailability of insurance from making entrepreneurial
decisions. The amendments are intended to allow Delaware
corporations to provide substitute protection, in various forms,
to their directors and to limit director liability under certain

circumstances.

Commentary on Section 102(b)(7)

This provision enables a corporation in its original
certificate of lincorporation or an amendment thereto validly
approved by stockholders to eliminate or limit personal liability
of members of 1its board of directors or governing body for
violations of a director's fiduciary duty of care. However, the
amendment makes clear that no such provision shall eliminate or
limit the liability of a director for breaching his duty of
loyalty, failing to act in good faith, engaging in intentional
misconduct or Kknowingly violating a law, paying a dividend or
approving a stock repurchase which was illegal under 8 Del. C.
§174, or obtaining an improper personal benefit. This provision
would have no effect on the availability of equitable remedies,
such as an injunction or rescission, for breach of fiduciary

duty.
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Commentary on Section 145(b)

Paragraph (b) has been amended to conform the sta '
) AT : ndard
for indemnification under the statute with the recent holdings of

the Delaware Supreme Court. No subs j i i
fnpaoalan : tantive change in the law is

Commentary on Section 145(e)

The first amendment to Section 145¢
. ) e} deletes the
Previous requirement for authorization of advancement

litigation expenses, "as authorized by the board of directors in
the specific case" 5o as to permit general authorization of
advancement of expenses including a mandatory certificate of
incorporation or by-law provision to that effect. The second
amendment to Section 145(e) changes the undertaking required for
the advancement ¢f expenses to directors and officers. so as not
. to create an obligation to repay unless a specific determination
is made that the director or officer is not entitled to be
indemnified as authorized in Section 145. Nothing in these
changes to subsection (e} relieves the board of directors from
its affirmative duty to see that- the determination reguired by
subsection (d) is made for any indemnification under subsections

(a) and {b).

bommentary.on Section 145(f)

The addition of the phrase "and advancement of expenses"
1s intended to make clear that the "other rights" provided for in
Section 145(f) may include rights to have expenses advanced on
terms other than those provided in Section 145{e). The phrase
"and shall continue as to a person who has ceased to be a
. director, officer, employee or agent" has been relocated to a new
subsection (j). .

Commentary on Section 145(7j}

_ Mew subsection 145{(j} has been added to set forth the
provision from Section 145(f) referred to above. No substantive
change. in the law is intended. )

Jof 3




	Sb_02132018124803
	page 2
	page 3

