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This is the decision on plaintiffs' second appli-
cation for a temporary restraining order in conﬁection
with their ongoing efforts to takeover defendant, Unocal
Corporation ("Unocal”). Plaintiffs, Mesa Petroleum . Co.
and related entities (collectively “Mesa®"), seek a pre-
liminary oxrder restraining Unccal from consummating its

amended exchange offer without allowing Mesa to participate

o

in the offer on an egqual footing with all other Unocal
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shareholders.
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The Dbackground facts are summarized in Mesa

Petroleum Co., et al. v. Unocal Corporation, et al., Del.

A Xy

Ch., €. A. No. 7997, Berger, V. C. (April 22, 1983) and
~will .not be repeated here. It is sufficient to note that,

:

in response to Mesa's cash tender offer for a majority

.of the.stacﬁ»of Unocal at $54 pér‘share,'Unocal ccmmepqedi
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an exchange offer on Apﬁils 17 l985}:5’Under the terms

of ‘that offer, ﬁnocalV”agreéd o ‘excﬁénge 87.2 millién
shares of its‘éoﬁmépfstock'fGr a paékage_prdebt<sécutities~
in‘ the aggregate‘ éfinqipal' ambunt< of ‘$72. éhe exchange
offer was »conditioned;"émoné: othex «things, on Mésa- cén—
summating its ténder,offét and the eﬁchange offer provided
that neither Mesé, parties controlled 5y Mesa or parties
to whom Mesa transferred ¢ shares could tender their
Unocal stock.

22, . ; e amended its complaint

Cn April
tg.challeﬁgé the exéﬁangexqffer and moyed;fér a preliminary
injunction"ﬁhich{ is ‘presently scheduledr‘to ge <ﬁéard on
May 8, l§85. ~The’pé3£ déy, Unocalvannounéed that i?.was
amending‘its'exchange'éffer tp partiallj\remove the HMesa
tender offéf contingency; Undexr the amgnded»offe;} Unocal
will exchange ‘for . $72 in »pgtes up to 50 million shares
of its stock regardless df.wﬁether or not Mesa successfully
 compLe§es its ~£énder offer. The Mesa purchase fcohdition
rghaihs_ih’gffegtjas fa’én'additional:37;2 million shares
and MesaJ and:wiés" traﬁsféfées 'cqhtinue to - be ;breclﬁded
from*pafﬁicibating;i@fﬁhé‘émehaed offer.'” - :

- »Within' huurs :af§gg’7Uﬁo¢al*s annéuncgment ‘of the
améndea ééféx;  §§§;*lfiléd lthis>Lmbticﬁ for a temp&fary'
‘;restréiﬁiﬁgi'ordéf:;f~Mééé“;aéée:té« ﬁhat} if allowed to 'éo
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s0, it wouldi éender\ its~l3tdck\.to 'Unocal 'in tﬁe< aménded
exchange offer. AbSentAkCourt intervention, Unocal will
be able to take down its stock under the amehda§  offer
as of midnight on‘Aéfi1<30{ 1935; | B
Mesa argueS‘thaE the amended qffer gliould bhe en-
joined because it unlawfully éiscriminates_ against ‘one
group oflshareholders - Mesa and its transferees, Unocal
as it must, that its amended offer is dis-
criminatory in the sense that it excludes Mesa. However,
Unocal argues that the amended offer is a defensive maneuver
designed to fend off Mesa's takeover bid and, as sﬁch,
is .a valid exercise of the Unocal directors' business
judgment. Both éides -agree that the decision in Pisher
v. Moltz, Del. Ch., C.A. No. 6068, Hartnett, V.C. {Decemberx

28, 1979) reprinted in 5 Del. J. Corp. L. 530 (1880) states

the lejal principles governing akcompany's seléctive pur-
chase of its stock.v . |

In Fisher, all _of the stock of the closeiy held
.corporation - at iSsue>nwésj owqe@ by employeeSv or former
emplofeés of £hé bompéhf‘s'toperating subsidiary. Thé
holding -company madng‘teﬂder offer to all of the‘former

‘Emplqyee shareholders7excePt ;he four plaintiffs who wvere

'»Lawfully>coﬁpeiing wiﬁh§theVcdmpany, The Court stated: .

' &m aware of no Delaware case holding
that there is ‘an absolute prohibition-
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against- a  Dbelawar corporation

.¢ffering = to purchase ite . shares

from one or more:of its stockholders.
without making a °similar offer to

all of its stockholders. The Delawaré .
rule, however “that corporate

directors owe a fiduciary duty to

_the stockholders of a Delaware. corpo-

yation mandates that when a corpe-

ration makes an offer to purchase

the corporation's stock from certain

stockholders and excludes. the othex

stockholders from participation,

a2 burden is imposed upon the corpo-

ration to show that there is a valid

corporate purpose for limiting - the

offer and that in so doing it has

not unduly favored one -group Over

another. &lip Op. at 3.

The Court in Fisher held that defendants did not - meat
this burden and.entered a preliminary injunction restraining
the corporate defendant frombconSBmmating the tender offer
pending a finél determinétion on the merits.

The first Aissue under Fisher is whether Unocal
haé established é‘ proper corporate purpose for excluding
Mesa from its amended offer. Delaware courts and others
applying Delaware law frequehtly have beld,thai a corpo-
ratioﬁ’s aireéﬁéxé may take steps to op?oée‘ and defeat
a takéovers bid which, iﬁ +he exercise bf‘,their business

judgment, theyvhayelag;ermined not to be in the best inter-

ests of  the company and. - are lers.  See Pogostin

v. ®ice, Del. Supr., 480 A.2d. 619 (1984); GM Sub Corp

v. Liggett G;onpg Inc., Del. Ch., C. A. 6155, Brown,
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v. €. (April 24, 1980); Penter V. Marshall Field & Co..

646 F.2d 271 (7th Cir.},; cert. denied, 454 U.5. 1092 {1981});:

Treadwayyccs. v. Care Corg., 638 F.2d 357 (2a Cir. 1980);

Johnson v. Trueblood, 629 F.24 287 (34 Cir. 1980}, cerkt.

denied, 450 U.S. 995 {1981}, More specifically, our courts
have recognized that it is a proper exercise of business
judgment for the directors to use corporate funds to pur-
chase the stock of a dissident shareholder- in ozrder to
eliminate a threat to the company's successful business

policies. ghgff,v. Mathes, Del. Supr., 199 A.2d 548 [1964);

Martin v. American Potash & Chemical Corp., Del. Supr.;

92 A.2d 295 (1952); Raplan v. Goldsamt, Del. Ch.: 380

A.2d 556 (1977).

Applyiﬁgv these principles to the facts of this
case, Unocal argues that its directors' busineés judgment
+hat the Mesa teﬁder offer is grossly inadequate and should
be opposed establishes a proper corporate* purpose for
the selective exchange offer. If, as the foregoing author-
itiés suggésf} it isv permissible for a company to buy
off the raider in order to defeat a takeover threat, Unocal
questions how it could' be impermissible  to attempt the
'sgme_;esult‘By.prOQiéing the "innopent victims" the oppor-

tunity to participate in the exchange offer rather than

the_raidér.
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the bona fides of Unocal’s decision to bppgée its  tendesz
offer.. However, Mésa confgﬁds that the business judgment
rule has no application ih fdéciding thé'“validity of the
defensive technigue chosen by Unocal. The Fisher decision
supports this view tinasmuch as it places the burden on
the corporate defendant' to establish not only a valid
corporate purpose for a vselective tender offer but also
that the tender offer is faip to all the shareholdérs
in that it does not unduly favor one group over anoth

In a situation where a corpc:ation buys bgck the dissident’s
stock, the remainiﬁg shareholders who ére not given the
opportunity to sell their stock at the same price présumably
also ére receiving a benegitkfrqm'thevtransaction in’that
Ehé‘ jol ;O;pq¥ation is bein§ protected fﬁcm the pefdeived
harm that would befall the company if the dissident obtained
qoptrbi; k Ey contrést; under Unocal's exchange offer,
.poth of the "benefits" run to the shareholders cther than
Mesa. TheYjare’able‘téiparticipate invthé'ekchangé offer
ané:at the same time, if the offer accomplisheé4its intended
putpéée,A‘Unoéai ié. brbteCtédf'ﬁrom the thiéét ‘of a Mesa

ékvevéfi - v '

.1 find that even if Unocal is

establishing a proper corporate purpose
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for the seleéﬁive exchaﬂgé‘yéffex; it is unlikely <that

t will be able to prevail on the issue Of the 'ovexall
fairness of the offers' ekCiusion of Mesa.’ \It ‘is not
enougﬁ to say ﬁhat £he ’Mesa exclusion 1is necessary to
accomplish the defensive goal of blocking Mesa's takeover
bid. The princi@le that legally permissible conduct will
not be tolerated if undertaken for an improper purpose,

see Schnell v. Chris-Craft Industries, Inc., Del. Supr.,

285 A.2d 437 (1971), does not operate in reverse. In
other words, legally or equitably impermissible copduct
cannot be justified 'by the fact that it wask motiﬁate&
by a proper pprose. : Undef Fisher it remains Unocal's
burdén‘ to’ estéblish thaf the selective exchange offer
is fair to all of its shareholders, including Mesa. On.
the present record isifi : it is unlikely
that Unocal will be able to meet this burden or, %o put
it in the more familiar jargon, I £ind that Mesa has es-
tablished a likelihood of sﬁdcess on the merits.

- To érevailibn’its motion, Mesa mus£ aléc éstablish
the th?eat of imminent irrebarable injury and Athat-‘tﬁe
harm i£; will ‘suffef absent injunctivei relief ogtwéighs
thé hafm'tq'défénd%nfs;if the injUnction.is.granted,:cimbel

v. Signal Compamies, Del. Ch., 316 A.2d 599, aff'd., Del.

- Supr., 316 A.2d 619 (1974j. oOn &l ue of irreparable
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injury, Unocal argues that ‘any losses Mesa may suffer

if found to have'been §rongfully excluded from the exchange
offer can be adequaﬁely qOmpgnsated~ in money aamages.
However, ”the“Un§éai’.eXCEange'VOffér cannot bé viewed in
isclation. As ‘discﬁssed abo§e, one of the purposes of
the offer?aﬁd thé ﬂesé~e$ciusicn is to defeat Mesa's take~
over bid. Given that purpose, it seems somewhat incon-
sistent to argue that the _6nly harm  to Mesa will be
monatary. If Mesa is prevented from acquiring Unocal
in part because of an unlaQﬁul exchénge offeﬁ; it will
have been deprived of a- upique opportunity the lozs of
which is not adequately compéﬁsable in money damages.
Nor does it appear ~that réécission WOuld be a feasible
alterﬁative;

In balancing . the hardships, consideration has

been givenftq'the fact that thousands of Unocal sharcholders

may be deprived of the ppgortunity to participate in the

exchange offer if  the injunction is granted. However;

it is eﬁtitely within Uﬁ@cal‘s céntrdl whether that hardship
will befall its:shareholders. . Under these circumstances,
I am satisfied that the potential harm to Unocal's share-

2

holders does not outweign the potential harm to Mesa.

Based upon the goregoing;~‘defend§ntsf‘aze hereby

Yemporarily reatfained'“from; proceading in. any . way with
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its Offer to Purdhasewanﬁcunéedjéﬂ April 17, 1985 as amené
by Supplement date@ AprilA24, 1985 unless Mesa ils permitted
e participaie in the exchénge offer to the same extent
and in the same manner as ail‘othér Uﬁocal shareholders.
this restraining order is conditic wl upon Mesa filing
a bond in the form attached on or before April 30, 1985
at noon in the amount of ten thousand dollars ($10,000).

IT IS SO ORDERED this 29th day of April at 4. 4%

Very truly yours,

/4

/ a
o /695’45;’&&—-»

CB:rsbh

Xc: Register in Chancery
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In FE% COURT OF cHANCERY OF TEE STATE OF DELAWARE

i1l AND POR NEW CASTLE couney

MESH PETROLEUM CO.. & ¥
polawale corporation, MESA 3
BESET ©0., a Delaware 3
corporation, HESH EASTRRN, )
INC. a Delaware corporation, )
apd MESA PARTHEBRS II, & }
Tenas pactnership, }

)

)

plaintifis,

Yo civil Aetlion He. 7997

}

)
)
UNGCAL CORPORRTION, }

a Delaware corporation, )

WiLLIAM F. BALLHAUS, CLATLE b

s . BRIWEGAR, RAY A. BURKE ., }

AGBERT D. CAMPBELL, WILLIAM H.]

PORENY, RICHARD K. EAMER, }

PRED L. BARTLEY, T.C. 3

HENDERSON, DONALD P. JACOBS, )

WiLLIaM S. McCORNOR, PETER H

O'MALLEY, RICHARD J. }

STEGMEIER and. DOXN B. TATUM, }

: ' 3
)

pefendants.

20ND ON TEMPORARY RESTRAINING ORDER

KNOW ALL MEM BY THESE PRESENTS, that Mosa Petroleun
Co., Xesa Asset Co., Mesa Bastern, Inc. and Mesa Paptness i1
'(“plaiﬁtiﬁﬁs'), as principals, and The RAetna casusley and
Surety Company, éy¢cﬁne¢ticut cez@a§a‘iaﬁ, ; ar
.nelﬁlana fizéiy b@hnd‘unté'ﬁaa@al_ﬁ@zpotatiéng wiliiam P,
»Ballhéué, Clau&é S, ﬁ:inegazgnRag B. Buﬁké, Robert D. Campe
E@ilgiﬁiii;gﬁyﬁ;‘ﬁbh@ﬂ?c;§%¢h§€@ K. Bager, Pred L. Hactley:

“T;¢.“%@négzaaﬁ{fﬁcééléfé;fiagsbsg_ﬁilliem §, Hctonnot,




?e%@z:@‘%ali@gs Richazé 3; stegmeier and Donn B. Tatus

("getendants”), gheis SUCCESEOES, in office, assigne, agents,

servants orf employees, in the sum of TEN THOUSAND DOLLARS
(¢ 10,000.00 3, for the payment of which, well and &ruly
ro be wmade, the undersigned binde itself, its suacaéﬁéga

and assigns, by these presents.

WHEREAS, plaintifﬁs have obtained £rom the Court
of Chancery of the State of Delawaze a temporary resteaining
ozder agalinst dafenéaﬁts; upon the condition that it erecute
and file with the Court a geod and sufficient bond for
the paymént of such costs and demages as may be incurced
or suffered by defendants, 1f they are found 0 héva baen
wrongfully enjoined or restrainads

NOW, THEREFORE, the condition of this obligation
is such that if plaintif§3 shall pay any coste of damages
Qﬁiéh may be incuriad by dafendantg, if they are found to
have been wrongfully enjoined or ragtzained by such tewm=
porgty’restzainiﬁg order, then this obligation shall be
void. Otherwise, it shall remain in full force and affesct.

13 WITNESS WHEREOF, The hetna Casuslty and Surety
‘Comgany haé heréungc‘set its hand and seal this day
of &giil;’lassg by its agent thereunto duly authozized.

THE BETWA CASUALTY
AND SURETY COMPANY

By

Retornay-1in-ract




