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ARGUMENT

. PLAINTIFFS HAVE NOT SATISFIED THE ESSEN-
TIAL PREREQUISITES FOR THE EXTRAORDINARY
RELIEF THEY SEEK.

THE UNQCAL -OFFER SERVES THE PROPER COR~
PORATE PURPOSES OF ENSURING UNOCAL'S
PUBLIC SHAREHOLDERS A FAIR PRICE FOR
THETR SHARES &RD OF DETERRING AN UNSO-
LICITED OFFER WHICH I8 NOT IN THE SHARE~
HOLDERS ! BEST INTERESTS.

Al Unocalts Boatd is oObligated To
Oppose . Any fPakeover Bid Which 1Is
Not In The Best Interests Of Share~
holders.

Unocal's Board Is Entitled To A
presumption That Its Decision £And
Strategy To Resist The Mesa Offer
Were In Good Faith And For Proper Cor-
porate Farposes.

The Undisputed - Record
Unosal's. Beard. Acted In

. formed,” . Deliberative Manner,
‘Potal Good Faith. @ T




UNOCAL'S FAIR  VALUE EXCHANGE  OFFER
SERVES IMPORTANT CORPORATE PURPOSES AND
DOES NOT UNDULY DISCRIMINATE AGAINST MESA.

B A Corpuration May Purchase B8hares
From Fewer Than All 0f Itz Share-
holders In Orzder To Defeat & Take-
over Bid ©Or Protect Shareholdsr
From Its 11l BEffects.

]

B. The Unocal Offer Does Wot Unduly
Discriminate Againct P.ckens.

=

PLAINTIFFS HAVE WOT &.°N A PROBABILITY
OF SUCCESS OW THEIR PROXY CLAIMS

—
SEERE

PLAINTIFFS HAVE ACQUIESCED IN THE BX-
CHANGE OFFER AND ARE THEREFORE BARRED
FROM CHALLENGING IT.

A,

PLAINTIFFS CANNOT CARRY THEIR
ESTABLISHING THE ~IMMINENT IRREPARABLE
HARM ESSENTIAL FOR THE EXTRAORDINARY
RELIEF THEY BEEK.

A, Plaintiffs® Exclusion From The Ex-
change Offer Cannoct Constitute Ir-
reparable Harm Since . Relief Is
Available Upon Final Hearing That
"Is ~Fully Adequate To Remedy Any
Harm Plaintiffs Can Establish.

The Increased Debt After The EX-
change Offer Cannot And Does UNot
Constitute irreparable Injury Since
Relief 1Is 3vailable Upon Pinal
Hearing.

Plaintiffe! Claim That Stockholders
Will Be Confused Is Meritless, Aad
In Any Event Plaintiffs Lack Stand-
ing To Assert A Claim On Behalf Of
Unocal's Investor Stockholders.

The Balance Of Hérdships Weighs
Decidedly Against The Plaintiffs.

CONCLUS ION
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MATURE BND STAGE OF THE PROCEEDINGS

g

was occmmenced on April 12, 1585. on

April 24, 198! ’ i (referred to collectively as

"Mesa®) amended their complaint. and sought preliminazy

9,
o]

telief challenging an exchange offer (the "Exchange Offer®™)

whereby Unocal offered to exchange up to 87,200,000 of its

Wil

gshares for $72 principal amount of debt securities. The

Zzchange Offer was conditioned on Meea purchasing at least

)

e
& 3&.5&5

64,000,000 shares in its tender offer. Oon April 23, 1985

Unocal announced that it was waiving this condition with

LW

respect to 50,000,000 shares and would purchase such shares

B

regardless of whether Mesa purchased shares in its tender

N
3

offer.

ousy
FHA

On April 23, 1685 Mesa moved for

4

restraining order enijoining Unocal from

Lo

Offer or soliciting tenders or buying shares pursuant to
that offer. This is the answering brief of dJdefendant Unocal

Corporation ("Unocal") in opposition to wlaintiffs® motion

for interim injunctive relief. Accompanying this brief are
the affidavits of Richaréd XK. Damer {"Bamer AfE."),

rranklin W. Hobbs,. IV ("Hobbs Aff."), Peter Griggs Sachs

("Sachs Aff."), .Margaret ZXHnighton ("Enighton AfE."), the

Second Affidavit' of William S. Coats, I {"Seccond Coats

AfE."); and thé Second Affidavit of .John J. Gavin ("Second

Gavin A££."). Unocal also relies on the record generated in

'gggm

'chnnection'with‘plaintiﬁis"priouimdﬁiﬂn‘ﬁcz interim relief -

am
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in this agtion, and refer that record ave in the
game form as in Unocal's - i brief in opposition to

that motion.
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STATEMENT OF FACTS*

Backaround of ihe Mesa Offer

On February 14, 1985 the plaintiffs revealed that
they had been secretly acguiring stock in Unocal. {Tassin
Aff. EBExn. A). Mesa continued acquiring stock thereafter
under color of an "investment" intent.** (id., Ex. B, C).
On April 8, 1985, Mesa announced a cash tender offer for
proximately 37% of the outstanding shares of Unocal at
per share {the "Mesa Offer"). (Id. Ex. N). The Mesa Offer
is to be financed primarily through the sale of high yield
debt securities commonlv referred to as "junk bonds.® This
tender offer, if successful, would increase Mesa's holding

of Unocal shares to approximately 50.4% of the total out-

The facts stated herein are supported by the affidavite
of Messts. Eamer, Sachs and Hobbs filed herewith, and
the minutes of the meetings of TUnocal's Board of
Directors on April 13, 15 and 22 which have been sub-
stantiated by Mr. Eamer and attached as exhibits to his
affidavit. Buch minutes are entitled tc a presumption
of validity. Young v. Janas, Del. Ch., 103 a.2d 295,
303 (1954); ©Phecenix Finance Corp. v. Icowa-~Wisconsin
Bridge Co., Del. BSuper., 16 BA.2d 785, 784 (1540).
Other portions of the record relied on by Unocal are
cited herein.

On April 25, 1985, the United States Uistrict Court in
los Angeles found that Unocal had demenstrated a like-
lihoeod of siccess on the merits of its claims that Mesa
had  violated Sections 13(d) and 14(d) and (e) of the
Securities and Exchange Act of 1934 because it had mis-
repiesented its - true acquisition intent, and had made
- matérially false and misleading statements in its offex
to. purchase Unocal shares at.$54 per share. The Court
slso found, based  on thig Court's ruling of April 22,
1985, that Unocal violated ‘the securities laws by
announcing 1ts interpfetation of the bylaw amendments.
8sc S=cond Coats Aff. Ba. B. B SR : :
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standing. Mesa alsc ai$clusédfin its offer to purchage that
it intended to propose a sesond-step transaction in which
the remaining 49% of Unocal’s oukstanding shaceg would be
acquired in oxchange for unspecified debt securities
allegedly having an aggregate market value of approximately

$54 per share. Tassin Aff. Bx. N.

The April 13 Board Meeting

On april 13, 1985 the Board of Directors of Unocal
met to consider the Company's financial condition and pros-
pects, +the terms of the Mesa Offer, and other matiers,
inzluding certain £inancial effects of the Mesa Offer and
the second-step transaction. All the directors were present
exXcept for Mr. Donn Tatum. The majority of the 13 directors
present were outside directors. At that meéting, which
lasted more than eight hours, there were several presenta-
tions by Unocal's outside counsel with regard to the legal
duties of the directors in responding to & bid for control
of Unocal, and a presentation by Peter Sachs cn bshalf of
Goldman; BSachs & Co., and Dillon, Read & Co., financial
advisors of Unocal; with regard to valuations of Unocal per-
formed independently by the twdo investment bankers beginning

in early March, 1885. Mr.fSachs described the valuation

‘methedology uéed by the‘:bankerS“énd the assumptiohs;unﬁer;

lying  their opinions.  The principal purpose of thess
efforts was to reach a judgment as to the fairh

Mesa Offer. Mr. Sachs expressed the op
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the Mesa Offer was grossly inadequate and that the

ash value for 100% of Unocal's stock was in eXcess

60 per share. Mr. Sachs em?hasize& that this figure waé

not an estimate of value, but the minimum amount that could
be expected from a sale or orderly liquidation.

The Board then bagan an extensive discussion of
che Mesa Offer and various other considerations surrounding
it. ©Phillip Blamey, Vice President-Finance of Unocal, gave
a presentation concerning the financia condition of Unccal
and future estimated cash flows.

The protection of Unocal’s investor
in light of the Mesa Offer was the subject of extensive dis-
cussion among the board members. Mr. Sachs presented to the
noard various alternative strategies avallable to protect
Unocal's investor shareholders should the Board conclude
tha?’the two~step Mesa Offer was inadedquate. One strategy
suggested to protect investor shareholders included a”selfm
render by Unocal. Tn such a tender offer, Unocal would
scquire those shares not purchased by Mesa at a price which
would assure shareholders an appropriate value for their
shares if an acquisition occurred or prevent the acsguisition
of Unocal at an inadequate price. ‘The Board was advised by
its investment bankers that, in order to accomplish thé
objectives, the foer,cculéinottbe extended to Meéa. If

Mesa were allowed to tender sharés, it would partially £i1l

"the offer and deprive gome of the stockholders of the Oppor-

tunity to sell ctheir shares  for. an adequate = price.
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Moreover, before Mesa would be able to return to Unocal’s

stockholders shares tendered to Mesa 'but not purchased
because of proration, Mesa might be able to tender its
shares toc Unocal, thus selling a disproportionate number of
its shares in the Exdhaﬁgg,OEEErgt'Finally, Meéa'wculd be in
the position of a trader, buying shares at $54 and selling
them to Unocal for greater value, thereby reaping a profit
at the expense of the investor stockholders; and placing
Unocal in the positiocn of financing Mesa's inadequate offer.

The outside directors of the Board then met sepa-
rately. After further discussion, they agreed unanimously
to advise the Board of their view that it should reject the
Meiza Offer as grossly iﬁadequate, ‘They also discussed how
the directors could protect stoqkholders against this inade-
guate offer, and the coercion inherent in the fact that the
*back-end” of the DMesa 4Offe: could uaranteed and
might have a value even lower than the inadequate $54 per
share.. The outside directors unanimously agreed to recom-
mend tc the Board that Unocal pursue a self-tender offer as
a means of giving sﬁockholders a fairly priced alternative
to the Mesa Offer and as a means of making it more difficult
for Mesa to commence an offer that they had Jjudged to be
inadequét@.

The entire PRoard reconvened and unanimously

adoptéd' & resolution 'rejecting,fthe.'Mesa ‘Offer as ‘g:osély‘

_inadegquate and recommending that stockholders. reject  it.

. while the senge of thi Scaﬁd_w&s«ghatnﬁnocal,$hould prepars
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The April 15 Board Meeting

On April 15, the Board met again, with only Mr.
Tatum absent. Sam Snyder, Assistant General Counsel of
Unocal, and Philip Blamey, Vice President-Finance, made a
detailed presentation to the Board of the proposed terms of
a self-tender offer by Unocal. Mr. Sachs and Franklin Eobbs
of Dillon, Read then both recommended a price of $72 a share
as a fair price for the stock. After extensive discussion,
the Board unanimously adopted a resclution authorizing the

self-tender Exchange Offer.

The Exzchange Offer

On April 17, Unocal filed its Exchanges Offer with
the Securities and Bxchange Commission. Purscant to its
offer, if Mesa acqguired 64,000,000 shares of Unocal stock
through the Mesa Offer (the "Mesa purchase condition”),
Unocal would purchase the remaining cutstanding shares by
exchanging, for each share, senior secured notes in the

principal amount of $72.

The. April 22 Board Meeting

On April 22, the Beoard of Directors again met to

review ‘and discuss the -status of the Mesa Offer .and the’
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Exchangs Offer. Again, all. Board members were present
except Mr. Tatum. It wfaé: sug,éest‘ed o tha Board cthat the
ega purchase condit‘i.on be waived as to 50,000,000 shares.
This partial waiver was strongly recommended by boi
Goldman, Sachs and Dillon: Read £o overcome a perceived con-
cern on the part of stockholders that 1If shares were
tenderad to Unocal, no shares might be purchased by either
offeror .

There followed a lengthy discussion, during which
the directors focused again upon the purpose for excluding
Mesa from the offer. It was pointe‘d out that if the Mesa
exclusion was omitted, Unocal’s objective in providing an
alternative for its shareholders would be thwarted.
Further, if Mesa were permitted to tender to Unocal. Mesa
would, in effect, be able to finance its inadeguate §54
tender offer with the proceeds from Unecal'ls $72 offer. Ik
was concluded that the Mesa exclusion must remain.

After further digcussion, including presentations
by the investment bankers and a Unocal financial officer,
the Boardaéopted a resolution that Unocal waive the Mesa
purchase condition with respect to 50,000,000 shares.

waiver was announced on April 23, and a written supplement

to the Bichange  Offer v}as filed with the BSecurities and
7

o

Exchange Commission on april 24, 1985. Second Coats A€f£:

S Bx, D.
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Mega’s Responsge

Mesa's reaction to the waiver of the condition was
immedlate, although contradictory. On April 23, Mesa's
Chiéf BErecutive Officer, Mr. 'T. Boone Pickens, Jr., in pre-
pared remarks (gee Second Coats Aff. Ex. C) advised Unocal
shareholders to accept the Unocal offer. At a meeting of
Unoccal shareholders in Los Angeles at the Sheraton Grande
Hotel, Pickens was asked, "Isn't the Cbmpany valued at

higher than $72 as far as you know?" Pickens responded that

‘the "John S. Herold figure is $73 a sha

avthority .« « . " {Knighton Aff. Bx. A at

same meeting, Mr. Pickens <characterized the decision by
Unocal's directors to‘ eliminate +the condition that Mesa
purchase as "the first time the company has done anything
for shareholders.” Coats Aff. Ex. B.

However, Mesa has simultanecusly filed this motion
and a Second Amended Complaint alleging that the $72 in dsbt
to be paid in the Exchange Offer exceeds the fair value of a
share of Unocal stock, even though Pickens himself ascribes
a highéx per share value to Unocal than the Exchange Offer

does -and even though Pickens. is encouraging Unocal's share=

holders to tender gg‘ Unocal. Mesa alsoc alleges “that it

would be damaged if the ofiér goas forwérd,,yét Mr. ?ickens

tells sharehOLders‘ "Let's take advantage of this offer,"

{Coats Aff. Bx. B, C) thus encouraging them to “damage”

o%

7W%#%%
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Mesa. By reason of these public statements it. is clear

that, notwithstanding the contrary assertions in the Second
passin Affidavit, Mesa and Pickens cannot truly *helieve"”
that Mesa will be damaged if the Bxchaage Offer is permitted
to proceed. Indeed,v if the Exchange Offer isg éuccéssful
their percentage stock ownership in Unocal will rise from
13.6% to over 19%. Given Mesa's public confirmation that
the underlying value of Unocal's stock is more than $72 per
share and the fact that it solicited its finaneing for its
$54 offer using a‘document showing Unocal’s asset value to
be as high as $86 per share, Mesa cannot seriously contend
that the Exchange Offer is at an excessive price will thus

harm it financially.
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ARGUMENT

PLAINTIFFS HAVE NQT SATISFIED THE EBJEN~
TIAL PRERBEQUISITES FOR THE BENTRADRGINARY
RELIEF THEY SEEK.

Tt is axlomatic that a restraining order or pre-
liminary injunctive relief is an extraordinary remedy under
Delaware law and should never be granted unless the plain-
tiffe demonstrate: (i) a probability of ultimate success on
the merits at a final hearing, (ii) that the failure to
issue the relief wiil result in immediste and truly irrepac~
able harm, and (iii) that the balance of hardships weiqhs in

pPlaintiffs' favor. Weinberger v. United Pinancial COLRa s

Del. Ch., 405 a.2d4 134, 137 (1979): Sandler v. Schenley

Industries, Inc., Del. Ch., 79 &.2d 606, 610 (1951); Allied

Chemical & Dye Corp. V. Steel & Tube Co. of America, Del,

Ch., 122 A. 142 (1923).
The burden of establishing each of thesy preregoui-
sites is a heavy one which rests squarely on plaintiffs,

whatever the ultimate burdens at trial. Pantey Pride v,

Georgesgon, Del. Ch., C.A. No. 7848, Hartnett, V.C., 2lip op.

No. 58%9, Brown, V.C., slip op. at 2~3 (June 21, 1979).¢
This heavy burden cannot be satisfled msrely

showing that there exists a dispute and that plainciff

Copies of this and all other. unreported opinions refeg-
xed to in this memorandum have previously beea provided
ko the. Court ‘or are: included in the Appendin #£iled

herewith..” .

s 37 cree
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othexs might be injured. Rather, each of the required ele-
ments must be clearly established by plaintiffs, and prelim-
inary injunctive relief “"will never be granted unless

earned.” Lenaban v. National Computer 3nalysts Corp., Del.

Ch., 310 A.2d 661, 664 (1973): Gimbel v. Signal fos., bDel.

Ch., 316 A.2d4 599, 603, aff'd, Del. Supr., 316 A.2d 619
(1974}, Indead, even where the Court is not persuaded by
the arguments of a defendant, injunctive relief must be
denied unless plaintiff can demonstrate his entitlement to

relief. WNational Education Corp. v. Bell & Howell Co.. Del.

Ch., C.A. No. 7278, Brown; C. {AugG.

As shown below, plaintiffs can show none of the
essential prerequisites to injunctive relief. The exclusion
of plaintiffs from Unocal's Exchange Offer is a scund busie-
ness judgment taken for valid reasons and plaintiffs have
demonstrated no probability of succeeding on the merits of
their claims to the contrary. Bven if they had, plaintiffs
can demonstrate no irreparable injury justifying injunctive

relief.
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THE UNOCAL OFFER SERVES THE PROPER COR~
PORATE PURPOSES OF ENSURING UKNOCAL'S
PUBLIC SHAREHOLDERS A FAIR PRICE FOR
THEIR SHARES AND OF DETERRING AN UNSO-
LICITED OFFER WHICH IS NOT IN THE SHARE-
HOLDERS* BEST INTERESTS.

B. Unocal's Board 1Is (bligated To
.Oppose Any  Takeover Bid Which Is
Not In The Best Interests 0Of Share-
holders,

A corporation's directors are not under any obli-
gation to accept an unsolicited tender offer, even when the
proposed price includes a premium over the prevailing market

price of the corporatien's ; Fogostin ve. Rice,

Del. Supr., 480 a.2d 619, 627 (1884); Moran v. Household

Inteynational, Inc., Del. Ch., C.A. No. 7730, Walsh, V.C.,

slip op. at 44 {(Jan. 29, 1885) (appeal pending): GM _ Sub

Corp. v. Liggett Group, Inc., Del. Ch., C.A. No. 6155,

Brown V.C. {apr. 24, 1930); Panter v. Marshall Field & Co.,

646 ®.2d 271, 296 ({7th Cir.}), cert. denied, 454 U.S. 1092

(1281); Treadway Cos. v. Care Corp., 638 F.2d 357 (24 Cir.

1S80): Johnson v. Trueblood, 629 F.2& 287 (34 Cir. 180y,

cert. denied, 450 U.S. 299 (1981).

To the céntfary, directors have a duty to “eval-
uate proposed business combinations on their merits and
oppose thosé detrimental to the .well-being of the corpora-

tion even if that iS'at-theﬁex§ense of the short term inter-

ests of individual :shareholders.” panter v. Marshall Figié

& Co., 646 F.24 at 299; Heit v. Baird, 567 §.2a 1157, 11

6_
{1st. Cir. 1877 : ‘Cafteplfﬁawley_kﬂale-'Stcfes;'WIndo Y. The .




Limited, Inc.,.C.A. Mo. B4~2200-AWT (C.D. Cal., B&pr. 17,
1984), transeript at 78-79 (Ponce the Board detézﬁines'that
it believes the unfriendly offer is not adsguate

shareholdars, thsn I think ‘it has- the obligation to take
such actions as It feels is necessary to protect the rights

of sharebolders."); WNorthwest Industries, Inc. v. B. F.

Goodrich Co,, 301 ¥. Supp. 706, 712 {H.o. 111. 1869).
The fact that szome chareholders disagree with the
Board's conclusions is not controlling. As the Court noted

in Moran v. Household, supra, slip op. at 44:

{Pihe directors who have the yesponsi-
hility for vernance of the cot

poration are entitled to formulate a
takeover policy. . . even though the
policy may not please all its sharehold-~

Er8.

the geun =
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Put simply, "shareholders do not possess a contractual right

ED

to receive takeover bids;? their "ability to gain preéemiums

through takeover activity is subject to the good faith busi-

HAEKN

ness judgment of the board of directors in structuring

defensive tactics.¥ Horan, supra: slip op. 20-21.

Thus, the Unocal Board was obligated to assess the

two-tier Mesa Offer "and, having cencluded that it was inade~
guate, 0 attempt to defeat it and protect Unocal sharehold-

ers from its detrimental effects.’

)

o
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Unocal's: Board Is Entitled To A&
Presumption That Its Decision and
Strategy To Resist The Mesa Offer
Were In'Ceoced Faith And For Proper Cor-
perate Purposes.

When, as hers, a‘corporation's Board has concluded
that a tender offer or other takeover bid is not in the besv
intezests of all shareholders or of the continuing busginess
of the company, that decision and the strategy adopted to
thwart the takeover threat are to be judged under, and are
entitlad to the presumptions of, the business judgment rule.

Zogostin v. Rice, Del. Supr., 480 A.24 £1%, 627 (1984): Eors

Ve Carey, Del. Ch., 158 A.2d 136. 141 (1960); see Panter v.
Marshall Field & Co., 646 F.2d 271, 293-97 (7th Cir.), cert.

denied, 454 yU.S. 1092 (1981) . Treadvway Cos. v. Care Corp.;

638 F.2d 357, 380-83 (24 Cir. 1980); Johnson v. Trueblood,;

629 F.2d4 287, 292-83 (34 Cir. 1980), cert. denied, 450 U.§.

999 (1981).

The business judgment rule mandates that the deci-~
sions of corperate directors be upheld if the deacisions were
made in good faith and can be attributed to "any rational

business purpose.” Siaclair 0il Corp. v. Levien, Del.

Supr., 280 A.24 717, 720 (1971) (emphasis added); Warshaw v,
Calhoun, Del. Supr., 221 A.2d 487, 492-93 (1966); Kors v.
Carey, Del. Ch., 158 A.2d 136, 141-42 (1960).

" Motreover, because Delaware law givesV direétors

managezial ‘prerogatives, bel. Gen. Corp. L. § 141{a), di-

rectors! actions are zssumed to satisfy. that test. .
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1t i3 a presumption thak in making a
business decision the directers of a
corporation acted on an informed basis,
in good faith and in the honest belief
that the action taken was in the best
interests of the company. . - o Abgent
an abuse of discretion, that judghent
will be respected by the courts. The
burden is on the party challenging the
decision to establish facts rebutting
the presumption.

Aronpen V. Lewis, Del. Supr., €73 A.2d 805, 812 (1984)

{citations omitted).

indeed, when, as is the case at Unocal, a majority
of the members of a board are not employed by the company,
the "presumption of good faith Ithe business

affords] is heightened."™ Moran v. Household International,

Inc., Del. Ch., C.A. No. 7730, walsh, V.C., slip op. at 32

(January 29, 1985); Panter v. Marshall Field & Co., 646 F.2d

271, 284 (7th Cir.), cert. denied, 454 U.S. 1092 (1981).

The business judgment rule protects not only a
board's resolution to oppoge an unsolicited takeover bid,
but also its selection of tactics and maneuvers employved to
defeat the raid. There is no question that repurchasing the
company's own shtock from less than all stockholders is an
appropriate method of deterring a hostile biddez; Cheff v.
Mathes, Del. Supr., 192 A.2¢ 548, 554 (1964); Martin v.

American Potash & Chemical Corp., Del. Supr., 92 A.2d 295

leSé}; Lewis Vrinaum;.ﬁel. Ch., C.A. WNe. 6733, Brown, C.

(May 24, 1984); Kaplsn v. Goldsamg, Del. Ch., 380 4.24 556,

56868 (1077); Kors v: Carey, Del. Ch., 156 3.2d 136, 14G~41.

(1960); see Carter Hawley Hale Stores, Ind. v. The Limited,




ik

e
DIERNEG,

inc., C.A. HWo. B4-2200-awr (C.D. Cal. &pr. 17, 1384); Pogo

Producing Co. V. Northwest Industries, INC.. No. H-B3-2667

{s.n. Tex. May 24, 1983} . oplying Delaware law).
Thus, Unocal's selection of tacdtices to
Mesa is not to be second~guessed.
C. The Undisputed Record Is That
Unocal’s Board Acted In &an In-

formed, Deliberative  Manner, in
Total Good Faith.

Although plaintiffs' brief containg some dramatic
phrases ‘alleging that Unccal acted hastily irn response to
the Mesa Offer, plaintiffs' counsel hag stated that no
attempt will be made on this motion to challenge the ade~
guacy of Unocal's deliberaticng. Indeed, as set forth above
and in the affidavits of Messrs. Eamer, sachs, and Hobbs,
tiie Unocal Board elect
extensive delibsration in which it received and considered
extensive analyses and opinions from two separate indepen-
dent investment banking firms concerning the adeguacy of
that offer. Nor is there any claim in plaintiffs' papsts
rhat Unocal's Board was inproparly mokivated in determining
rhat the Mesa Offer was inadequate and should be opposed.*
Accordingly; given the record before the Gourt and the pre-
sumptions of the :bﬁsiness judgmént vule, those decisions

must be respected.

2 wrenrm

‘Mesa can hardly contest the . good faith of Unocal's
,Boagdfin,conciudiag,thax the Mesa Offer is inadequate
in . view of  Haga's -0wR. valuation o©of Unccel, which

‘greatly esceeds $54 per share.




UNOCAL'S FAIR VALUE EXCHANGE OFFER
SERVES IMPORTANT CORPORATE PURPOSES AND
DOES WNOT UNDULY DISCRIMINATE AGAINST
I"EESA ®

As get forth above, there is no guestion that,

having concluded that a takeover bid is undesirable, =&

corporation may repurchase a portion of its shares at a pre-

2

2

mium in order to defeat or deter the bid. Mesa asseits

%

that, in adopting a strategy to defeat it;, Unccal must

o

employ methods that puts money in Mesa's coffers. There is

no merit to this position.

il

A, A Corporation May Purchase Shares
From Fewer Than All Of Its Share-
holders In Order To Defeat A Take-
over Bid Or Protect Shareholders
From Its Ill Effects.

8
3

As every greenmailer Kknows, a corporation may at

ey

times find it desirable to repurchase its shares selec~
tively.* Delaware law permits the selective repurchase of
shares when the limitations serve a valid corporate purpose
and do not unduly favor one group over another. as the

Court held in Fischer v. Moltz, Del. Ch., C.A. WNo. 6068,

Hartnett, V.C. (Dec. 28, 1878), relied upon by plaintiffs:

Plaintiffs, in effect, urged that it is
unfair for a Delaware corporation to
make - a stock purchase offer to some
stockholders and not to others . . . I
am aware of no Dpelaware case holding
that there ig .an. absolute prohibition
against a Delaware corporation. offering
to ourchase . its shares from one or 'more

MrnyickenS‘has bernefitted from several: such buy-backs.
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ztockholders without making 2
mil oEfer to all of its Stockhold-
LS. The Delaware rule, however, Ehat
corporate directors owe a fiduciary duty
to the stockholders of a belaware corpo-
ration mandates that when a corporation
makes an offer to purchase the corpora~
tion's stock Ffrom certain stockholders
and excludes the other stockholders from
participation, a burden is imposed upon
the corporation to show that there iz a
valid corporate purpose for limiting the
offer and that in so doing it has not
unduly favored one group over another.

at page 3 (emphasis added) .
It simply cannot be argued that a selective repur=~
chase designed to deafeat a hostile tender serves no valiad

corporate purpose. Cheff v, Mathes, Del. Supr., 199 A.24

548 (1964); Martin v. American Potash & Chemical Corp.,

supra; Lewis v, Déum, Supra; Raplan v. Goldsamt, Del. Ch.,

380 a.23 556 (1977); Xors v. Carey, Del. Ch., 158 A.28 13§

{1260) .
Plaintiffs' claim that the only stock which may be

repurchased to defeat a raider jis the raider’s stock., (Pl.

Brief 16-17). The case law is clearly to the contrary. A

Corporation is free to buy the public's shares to achieve

‘the same goal. - por example, in Carter Hawlev Hale Stores,

inc. v. The Limjited, Inc., Supra,; the court upheld a target
“orporation’s repurchase of over 50 percasnt of its shares

to defeat an offer which the board found to be inadequate.

Similarly, in Pogo. Producing Co. v. Northwest Industries,

Inc., Bupra, the court, applying Delaware law, upheld a

' target's tender for ‘almost 25 percent of its shares designed
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to defeat a hostile tender offer. Mesévmakés no effort to
distinguish or even discuss such cases.

Plaintiffs' argument on this point reduces itself

't is a proper exercise of corporate power for
management, having concluded that a minority shareholder's
quest for control is inconsistent with the best interests ol
the remaining shareholders, to pay off thé trouble maker
even at =z premium. qowever, say the plaintiffs, it is an
abuge of corporate power for management to use its efforts
and resources to protect the innocent victims of the raid-
er's two-tier tender offer by purchasing their stock at a2
fair price. There is nothing in law or logic that requires
Unocal to reward or compensate those it believesg are
injuring its public shareholders. If a selective stock buy-
back is proper when it benefits the raider, it cannot be
invalid when used to ensure fair value to the victims of an
inadeguate tender offer.

Moreover, plaintiffs studiously ignore the obvious’
fact that including Mesa in the Exchange Offer would frus-
trate the wvery goals the offer is designed to achieve.
Pirst, Mesa's moving papers make ciear that it still seeks
control of Unoccal. I+ intends to be a net buyer, not sell-

of Unccal stock. - To the extent that Unccal pays Mesa
per share to purchase Unocal stock from Mesa, it funds
subseguent;purchases-at tae admittedly inadeq;ate §fice

ot Lv

of $54 per shéred .. mwhat ‘strategy would subsidize Mesa's

[uﬁia{r'teﬁdex‘Q£feri not defeat it, and Qﬁuld'tC;ally'fEQSQ




it

ey

e

AR

i)

gerrig

trate one of the Board's objectives in authorizing the

&
Exchange Offer. Second, the Exchange Offer is Limited

nitially to 50,000,000 shares. fvery cne of Mesa's shares
purchased in the Buchange Offer would represent one share of
an investor sharsholder that would remain subject to the
inadequate Mesa Offer. Thus, it is clear that the exclusion
of Mesa from the Bxchange Offer satisfies the corporate

Purpose requirements of Fischer v. Moltz.

B. The 4Unocal Offer Does WNot Unduly
Discriminate Against Mesa.

In stating the holding of Pischer v. Moltz, plain-

tiffs!  brief repeatedly omits the important qualifier
"unduly,” arguing instead that Fischer forbids salective
Yepurchases that favor one group over another at all. (Pl.
Brief 14-15, 19). To the contrary. under Figcher,

may repurchase its shares selectively for a wvalid corporate
purpose if the different treatment inherent in any discrim-
ination does not favor one group unduly -- ji.e., more than
is necessary to achieve the ‘corporate purpose.

In Fischer, a closely~held company scught to pur-
chase shares from its former smployees, eXcept from those in
lawful compstition with Cit. That discrimination was
obviously viewed by the Court as punitive and was unrei;ted
to  any propek corporate ‘puxpése. But nothing in PFischer
suggests that the larger discrimination invoivéd in that

case =-- between former employees and 21l other shareh->lders’
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in any way improper, whether or not the former
mployees received a premium for theéir shares. The Court in
scher framed the question présented in that case as
whether a corporation may make an offer to purchase its own
shares from a group of its stockholders (former employees)
but exclude certain other members of the group from
offer.” (fé. at 3). The Court found that the corporation

———

had no wvalid purpose for excluding certain stockholders "inm

the same category" as others who were not excluded. {Id.) .

Here Mesa -~ which unlike any other stockholder is making an
inadequate offer to buy all the shares of the company -- is
in a category by itself. Aas set forth above, the exclusion
of Mesa's shares from the Exchange Offer is no broader than
necessary to effect the legitimate goals of deterring the
inadequate Mesa Offer and providing fair value to Unocal's
investor shareholders. &ccordingly, the Bxchange Offer does
not unduly discriminate against Mesa.
Indeed, wholly apart from the reasonahbleness of
Mesa's exclusion, Mesa will not suffer any economic discrim-
ination at all. Mesa's moticon is premised on the assertion
that *[vlalue 1in (excess of the fair wvalue of Unccal's
shares” is being paid in the Exchange Offer. (PL. Brief at
9. It is on that unsupported assumption that the plain-
tiffs‘élaimkto~be:d;méged by the Exchange Offer.
v But there is. no evidentiary support in the record

for this bald QSSex;iqn: Plaintiffs® papers caﬁtainAsathing

more than the assertion of  plaintiffs’ “belief® that Uno-

i?g? 2
AR

€
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cal's stock is not worth $72 per share. (PL. Brief 18;

Tassin AfC€. ¥ 8). Whatever else this "helief® may be, it is

not evidence. Plaintiffs present no sxzpert opinions; valua-

%
(g

tion studies, or independent analyses of Unocal's value.

Arrayed against this "belief® are (i) the affida-

vits of Unocal's twe investment bankers stating that $72 per
share ig within the range that fairly values Unocalls net
assets (Sachs AfE. ¢ 31, 35; Hobbs AfFf. % 14), (ii) the
informed judgment of Unocal's independent Board that $72 is

fair price (Eamer Aff. ¢ 18; Sachs Aff. ¢ 35;: Hcbbs Aff.
& 14), (iii) Mr. Pickens' own public statement of April 23
endorsing John Herold's value of $73 per Unocal share
(Knighton Aff. Ex. A), and (iv) the offering brochure circu-
lated by Mesa to pérties from whom it sought financing
showing values for Unocal as high as $86 per share (Coats
ALEf. Ex. BA). This record permits no other conclusion than
that $72 is a fair, not an exgessive, price feor a share of
Uncocal stock. (Sachs Aff. g 35} Hobbs Aff. § 14).

Certainly there is nothing in the record to egtab-
lish that "[vlalue in excess of the fair value of Unocal's
shares will have been paid from the corporate coffers," or
that "the value of ([plaintiffs'] equity holding will have
been slashed.®  (Pl. Brief 19). Because the Unocal offer
exchahges stock for debt of equivalent fair value, it does

not dilute any shares not bought in the offer. Thus, HMesa,

GR o

which seeks to acquire lOQ%’éwmék?hip»of Unccal, will suffer

no- economic "loss if the Bxchange Offer p

o




mestings reflect, the directors were advised that, when

directors recommend that shareholders sell their shares, the

accepted and preferred practice is for the directors to back

up their recommendation by selling their own shares.
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IV. PLAINTIFFS HAVE WOP SHOWN A PROBABILITY
OF SUCCESS OM- THEIR PROXY CLAINMS

Plaintiffs seek to enjoin a multibjillion dolilar
Exchange Offer on the grounds that it interferes with their
roxy solicitation, relying on a non-2tistent legal prin-
iple and the speculation of their proxy solicitor. &As with
heir other claim, plaintiffs® have failed to demonstrate
the remotest probability of success.

They dc not claim that the Exchange Cffer is a
sham, nor is there any claim that stockholders are buing
mislead as to the benefit to them of the Hxchange Offer.
Instead, plaintiffs claim that the Exchange Offer gives
Unocal an advantage in the proxy contest and on that basis
the‘offer should be be enjoined. There is no law supporting
such a proposition. There has been no change in the rules
of the proxy contest in mid-stream and no one has been pre~
cluded by the BExchange Offer from soliciting or voting

proxies. (Compare Lerman v. Diagnostic Data, Inc., Del.

Ch., 421 A.2d 906 (1980). There is simply no rule of law
requiring that a contestant in a proxy contest refrain from
engaging in other activity while his opponent is soliciting
prozies. Indeed, ifvthere were, the April 8 Mesa Offer as
well as the publicized statement in the &April 24 Tassin
Affidavit that Mesa intendé'to change the price of the Mesa

Offer, both of which océurred after Unocal began soliciting

- proxies  in mid-March, would also violate that -non-existent

.prihciplé.»
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challenging amendments o Unctal’s bylaws reguiring
noetice of proposals to be presented a* Unocal's 1985 aanual
meeting. At that time, plaintiffe highlighted thag therve is
a "fast-moving Kaleidoscope of events® ané that siockholders
should therefore be free to react o those events (Tr. at
9). This week, Mesa does not like the events and therefore

seeks to enjoin them, thereby depriving shareholders of the

ability to react to them.

hEWRI Y

TSR




e

R i

]

&

e

R

PL&:NTEFFS HAVE ACQUZESCED IN THE EX-
CHANGE OFFER AND ARE THEREFORE EARRED
FROM CHALLENGING IT.

Plaintiffs' Court filings appear %o attack the Bx-
¢hange Offer and allege that it will harm them (see Compl.
#1 28, 55, 70; Pl. Brief 9-10, 26; Second Tassin AfFf. ¢ 8,
10). Plaintiffe' public statements present & very different
vizw. Mr. Pickens has publicly stated that the Exchange
Offer is "the first time the company has done anything for
shareholders® and has advised Unocal's shareholders to "take
advantage of this offer" by tendering their shares to Unocal
(Second Coats Aff. Ex. B). Plaintiffs are thus in the
anomolous position of promoting the very Exchange Offer
which they claim in this action will cause them ivrveparable
injury.

It is a settled principal of Nelaware law that cne
who acquiesces in an action has no standing in equity to

complain against it. Trounstine v. Remington Rand, Inc.,

Del. Ch., 1%4 A. 95 (1937). In Trounstine, plaintiff trans-
mitted shares to the corporation to be exchanged in a
reclassification based upon a Delaware precedent holding
such a classgification to be lawful. The precedent was
reversed by tﬁé Suprame Court, and the plainciff then sought
to challenge the yréciassificatiqna The Court rejected
plaintiff's claimbén,thé]g}ednds'tﬁat he had acguiesced in

the reclassification aﬁd‘was therefore barred from attacking -

- ite  Bs the Court stated:
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The rule is a general one that he who
participates in or acquiesces in_ an_
action has no standing in a oaourt of
equity o complain agalnst it, even
though the act be against the permission
of the law . . . . As a general rule,
aqguity will not hear a complainant to
stultify himself by complaining against
acts in which he participated or of
which he has demonstrated his approval
by sharing in their behefiis.

See also Warren v. Warren, bel. Ch., C.A. No. 6111, Hart-

nett, V.C. (May 25, 1882} ("one who acquiesces in an act
cannot later seek relief from the act in equity®); Rosenfeld

V. Schwitzer Corp., 251 P. Supp. 758, 762 (8.D.N.Y. 1966)

(the rule barring , hold n attacking a trancaction
in which he has acquiesced "prevents a sharsholder from eat-
ing his cake and having it too").

There are even stronger reasons for denying relief
in the present case than there were in Trounstine. Here,
plaintiffs have not only acquiesced in the'transaction which
they now seek'to challenge, but have actually promoted it
and recommended it to;Uﬁocal's stockholders. Thus, any harm .
of which plaintiffs complain is in large measure self-
inflicted. As‘thié Court hag stated, "in good conscience I
cannot perhit'the plaintiffs to knowingly create their own
crisis aﬁd"ﬁhen take a&vantage of it on thé grounds that

they ;will’vbé,,irregatably rhgrmed' unless the Court inter-

venes." QO'Brien v. State of Delaware, Del. Ch., C.A. HO.

838(K), Brown, c. (Jginy,, 198é)£’< ‘A8 a court of. equity,

“this Ceourt will not lend its ‘aid to cne. whe has been guilty

of conduct which violates the fundamental conceptions  of




fuity Jjurisprudence. dones v. Bodley, Del. Ch., 3% A.24

£

13 (1844). ©Plaintiffs® promotien and recommendation of the
Exchangse Offer to Unocal's stockholders prenludes them from

challenging that offer in this Court.
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Vi. PLAINTIFPS. CANNOT CARRY THEIR BURDEN OF
ESTABLISHING - THE IMMINENT IRREPARABL
HARM EBSSENTIAL FOR THE FXTRAORDINARY
RELIEF THEY SEEK.

Flaintiffs have not demonstrated, and cannot dgma
onstyate, that they or anyone else will be irrep&xably
harmed if their application for injunctive relief is denied.

Mumerous cases have indicated that the Ffundamental
prerequisite for thz entry of preliminary injunctive relief

is the demonstration of imminent irreparable injury. E.Q.s

Sandler v. Schenlev Industries, Inc., supra, 79 a.2d at 610;

R

allied Chemical & Dye Corp. ¥v. ] £ Tube Co. Of America.,

supra. Thus, "[aln injunction, being the 'strong arm of
equity,*® should never be granted except in a clear case of
irreparable injury and with full conviction on the part of

the court of its urgent necessity." State v. Delaware State

aucation Ass'n, Del. Ch., 326 A.2d 868, 872 (1974), gquoting

1 J. High, High on Injunctions § 22 (4th BEd. 1903).

V Even where, unlike here, substantial injury can be
shown, that alone will not suffice; an "injunction will
never issue merelyvbecause there is a threat of very great

injury.® Bavard v. Martin, Del. Supr., 101 A.28 329, 334

(1953), cert. denied, 347 U.S. 944 (1954). Rather, prelimi-

nary injunctive relief "should not be granted unless truly

irreparéble»injuryawduld be suffered by the party seeking

such relief. . . ." ' Thomas {. Marshall, Inc. v. Holiday

> (1961) (emphasis sup-

z.

‘plied).  When the plainti "can point to no immediate
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threat of irreparable and immediate injury,” the injunction

must be denied. Levin v. Metro-Goldwyn-Mayer, Inc., Del.

Ch.; 221 A.2d4 499, 505 (1966).

A, Piaintiffs' BExclusion From The ExX-
change Offer Cannot Constitute Ir-
reparable Harm Since Relief 1Is
Available Upon Final Hearing That
Is Fully Adequate To Remedy Any
Harm Plaintiffs Can Establish.

Plaintiffs assert that if they were permitted to
do s0, they would tender into the Exchange Offer. Plain~-
tiffs further assert their belief that debt securities
offered in the Exchange Offer are worth more than the Unccal
stock. According to plaintiffs, the exclusion of plaintiffs
from the Bxchange Offer thus resulks in irreparable injury.

Plaintiffs® request for injunctive relief is with-
out merit and iz totallv unner ; as a matter
of law, where monetary damages after a fi de termination
on the merits affords adequate relief, irreparable

cannot be shown, and an iniunction should not issue.

v. Martin, 101 A.2d at 334 (1953); FMC Corp. v.

Scherer Corp., Del. Ch., C.A. No. 6889, Longcbardi, V.C.,

{hRug. 6, 1982) slip op. at 12; Kahn v. Household Acquisition

Corp., Del. Ch., C.A. No. 6293; Brown, V.C. {Dec. 12, 198

Yo
o

0
slip op. at 9; High On_JInjunctions § 868 (4th E4. 1905)

‘Indeed, Plaza Securities Co. v. Datapoint Corp.., Del, Ch.,

C.A. Wo. 7932, Brown, C. (Mar. 5, 1985). aff'd, Del. Supr..
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No, 78, Hotsey, J. (Mar. 8, 1985), the very case relied on
by plaintiffs, acknowledges this very point.

In Plaza Securities the Court specifically found

that “money damages cannot adequately compengate for the
interference with ([plaintiff's] legal right& and that this
finding is necessary to satisfy the irreparable injury
requirement. C.A. No. 793?.p glip op. at 15. The only other

case cited by plaintiffs is Fischer v. Moltz, supra. There,

based upon the record before him, the Vice-Chancellor con~

cluded that a preliminary injunction was reasonably neces-

Tn =

o [T s e e o ~ -~ o e a4 -
10F tne Preserv GI the status Juo. e ai not

saf ,
rold that such relief was in any way automatic or that the
requirement that plaintiff show irreparable injury was some-
how waived. Moreover, since there was only one offer in
Fischer, the Court found the effect of an injunction "will
be merely to postpone cmnsdmmatioh of the offer until after
a final ruling.® Id. This is in sharp contrast to the
present situaticn where there are two competing offers and
an injunction enjoining the Exchange Offer while the Mesa
Offer is free to proceed would have drastic and far—-reaching
congeJuences. . {Sachs AfFf. ¢ 49-51),

Bven if éiaintiffs were ultimately able to demon-
strate on final hearing that Unocal unduly discriminated
against them and fﬁhét~ they. suﬁfereé econcmié injufy as .a
fesult, such daﬁageslﬁquld easily be quantif@éd;k Thé;e is

no question that Unocal is financially able to - respond to

such an aﬁar&,‘:TSaﬁhs‘éffeﬁgﬁf33;148;kEamgquﬁfa1#3.
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pp. 12«13 and 3 e & surplug asget value o
approximately .aftes the full 87,000,000 share
Exchange Offer)., Plaintiffs have no evidence to the con-
trary. On this record, irreparable injury cannot be estabe
lished.

The Increased Debt After The Ex-

change Offer Cannot &And Does MNot

Constitute Irreparable injury 8ince

Relief 1Is Available Upon Pinal
Hearing.

Plaintiffs next allege that Unccal's increased
debt after the Exchange Offar will
ital structure, resulting in a reduction of the valhe of
plaintiffs' stock. They further allege that a monetary
recovery to remedy plaintiffs! injury is not possible from
the individual defendants. Again, plaintiffs’ argument for
injunctive relief is unsound.

First, like plaintiffs® other irreparable injury
contentions; this argument ig premiged on their unsuppor ted
belief that the $72 per share price in the Exchange Offer is
too high. As previously noted, the record contradicts this
assertion. Plaintiffs additionally assert that the £72 per
share price in the Exchsnge dffer will impose crippling debt

on Unocal. Once again, the  record contradicts  thig assgser~

tion. In fact, Unocal has ‘adequaté' net worth and can

service and retire this new debt as it becomes due. (Sachs

ASE. § 33),
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Second, Lf the Couri after fiaal‘hedring on the
merits were to conclude that piaintiffs were somehow haraed,
mong tary demages from Unoéal would provide full and adeguate
compangation. plaintiffs' allegation that the individual
defendants would not be able to kprovide such damages is
irrelevant.* The corporation is capable of paying such
dsmages (Sachs Aff. ¢ 48) and therefore entry of interim

: s

injunctive relief is improper.

C. Plaintiffs' Claim That Stockholders
Will Be Confused Is Meritless. and
in Any Brent Plaintiffs Lack
Standing TC Asserl A Claim On
Behalf Of Unocal'’s Investor Stoch-
holders.

Plaintiffs also complain that Unocal's other
stockholders will be irreparably injured by having to decide
whether to tender their shares into the Exchange Offer with-
out knowing whether plaintiffs are free to tender ané thus
to what extent they may be prorated. This claim is a red
herring.- The investor gharsholders are priﬁarily concerned
with the economicsvof the competing offers. 1f they £ind
the Unocal offer to be attractive on a per share basis, they
will tender into the Exchaﬂge Offer for as many shares as
possible: regardless of proration. -

in addition, plaintiffs have nc standing ﬁd con-

plain on behalf of other shazeholﬁetsa Plaintiffs attampt

Plaintiffs have sued indi@iéually,ﬁ‘hOt"éexivatively;
anéftheneforevcannct»be‘hea:avto seeksrelieﬁ-&irect@d
?solelygﬁga;nsﬁ“the indiviﬁua;;defendanth;a”» L
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to portray themselves as advocates for the other shareheld-
ers, but tne fact is that they are seeking to gain control
of Unocal for $34 per share in an unsolicited two-~tier
tender offer while conceding that the fair value of Unocal's
ghares is substantially higher. In light of their position
as buyers of Unocal stock, plaintiffs cannot purpert to
represent Unocal's other stockholders with respect to the
Exchange Offer.
* 7 *

In sum, plaintiffs have failed to establish the
egsential prerequisite of irreparable bharm. Thus, the
extraordinary relief of a temporary restraining order cannot
be granted.

D ‘the Balance Of Hardships Weighs
Decidedly‘Against The Plaintiffs.

apart from plaintiffs' failure to demonstrate any
irreparable injury, which by itself requires the denial of
their motion, the adverse and irreparable effects of any in-
junction upon the other Unocal stockholders and upon Unocal
itself demonstrates £hat no restraining order should issue.
If ever there were a case where tne bélanCe of hardships
tips agaianst plaintifis., this ig it.

Plainfiﬁfs have publicly and reéeatedly tqld the
Unoéal stockholders thatf%he Exchange Offer is at;taCtive,

that it is. the “first.time the company has done anything for

sharehbldars,"]aﬁd;thatVstockhOIders should tender inte the
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 Exzchange Offer. mo gngcin the E change Offer, conceded by

plaintiffs wo be advantageaus to Lhe otner Unecal stoukholéw

ers, would impose substantial and irreparable hardship on

3

.

these other stockholders. Entry of a temporary Eéstraining‘
order will cause a less of confidence‘in the financial com-
munity that shareholders will be ablé to have the ﬁenefit of
the $72.Exchange Offer.  This, coupled with Mesa's inade-

quate offer then being the onlykavailabie‘offer, will result

: 4-: ',,; b
s B

in a arop in the market price of Unocal stock. (Sachs Aff.

4 49). 1In addltlon, Unocal will be 1rzeparably harmed since

=5

it will lose the opportunlty to accept shares u—:noer.eu yug-'

suant to the Egchange~0ffer before HMesa is able to accept

G

shares éursdadt to the inadequate $54 offer. (Ssachs Aff.

4 50).

Moreover, any injunction designed to force Unocal

BB

to include Mesa in the Exchange Offer will coerce Unocal

3

into subsidizing the inadequate HMesa Offer. This

AT
Laf2,)

Mesa will be "able- to apply the $72 per share it would
rece:ve from Unocal to  their purchases of ahares from other
sharehqlders “atvtthe 1nadequateg p;lce of 554 per share,
thérebyA araﬁéticéiiy réducing"MeSa’S cést of. purchasing
Unocal sharns.’ (Sachs Aff % 51). .

in coptract to the stronu nuollc 1nterest favorlrg
/contlnuaLlon,of thﬂ Exchangn of f due to the concedec bene«

flts to Unocal’s other stockholders, denlal of - plalntlff

Lequeat for e"traordznarv 1n;uqct4ve rel'ef would not Lause

jsig i? cant nazdsh y to p1a1nt1ffsy: Aftar & fxnal ea:zng'}
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‘on the werits an award of monetary damages would afford full

relief. Acco:dingiy,'piaihtiifs have failed to éemonstcate
that the balance of hardships weighs in their favor and pre-

liminary injunctive relief cannot be granted.
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CONCLUSION

For - reasons  stated hnerein and in  the affi-~

davits filed herewith, the relief reguested by plaintiffs

should be denied in all respects.
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