


































































































Defendants cannot be heard to argue that the
Partnership had sufficient time to avoid the effect of
the Notice Bylaws and that the problem is of the Partner-
ship's own making. Such an argument is no.more than a call
for the very "shelf-readiness" which our courts have held
stockholders need not have. Moreover, any such delay, even
if it existed, "cannot serve to excuse the conduct of manage-
ment" where, as here, "that conduct was both inequitable . .
and had the accompanying dual effect of thwarting sharehold:r
opposition and perpetuating management in office." ﬁerman

v. Diagnostic Data, Inec., 421 A.2d at 914.

Moreover, and more critically, the Partnership
had no opportunity to avoid the effect of the defendants'
interpretation of the Notice Bylaws as banning new business
even at a reconvened meeting. That interpretation was
not announced until 22 days before the Annual Meeting,
and although the Partnership tried to comply with the Notice
Bylaws by submitting a proposal to adjourn the Annual Meeting
in timely fashion, it was literally impossible to comply
with the new interpretation placed on the Notice Bylaws
by the defendants. The timing of this announcement, like
the timing of the actions by the defendants in Schnell and
Lerman, has potentiélly left the Partnership with nothing
to gain by condudting its proxy contest because, even if
the Partnership is successful in adjourning the meeting, the

clear implication of the April 7 letter is that defendants
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will refuse to recognize any new proposals at the reconvened

meeting.

In Holly Sugar Corp. V. Buchsbaum, [1981-82 Transfer

Binder] Fed. Sec. L. Rep. (CCH) 198,366 (D. Colo. Oct. 28,
1981), the Court was faced with a similar management maneuver
to preserve their control by artful bylaw amendment. There,
management obtained a preliminary injunction against the
use of proxies solicited by the insurgents in connection
with the (orporation's annual meeting. Because these proxies
could not be voted at'the annual meeting, management was
unable to muster a quorum for the election of directors.
The insurgents announced their intention to solicit new
proxies to call a special meeting to oust the holdover
directors and elect their own slate. In response, management
amended the corporation's bylaws to bar the calling of
a special meeting by the insurgents and to deprive stéck—
holders of the right to transact certain business at any
special meeting even were one called. The insurgents sought
injunctive relief enjoining enfofcement of these bylaw
amendments on the grounds that they effectively denied
the insurgents the right to take their case to the stock-
holders, and the Court granted the relief. The Court stated:.

The evideﬁce indicates a likelihood

that present management has improperly

employed the corporate machinery and

by-laws to the advantage of incumbent

management and to the disadvantage
of the defendants.

* * *

=30-













































































































































































































































































































	Scan_to_SMB_1_20181102_180902



