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to $30 per share. (Pickens, May 3, 157-59; Nachbar Aff. Ex.
19).
Several months later, Mesa commenced a tender

‘offer for control of General American 0il Co. Only weeks

after that, it sold its 1.9 million shares back to the

company at a profit of approximately $45 million, .plus
"expenses" of $15 million (or almost $8 per éhare). . (Nach-
bar Aff., Ex. 14, 20, 21). Mesa agreed ﬁot to buy General
American securities for five years. (Nachbar Aff. Ex. 22).

Mesa struck again in May 1983, when it acquired
approximately 3% of the stock of Superior 0il Company and
proposed a spinoff of certain of‘Superior's assets. In Sep-
tember 1983, it aéain sold its stock back to the company,
this time for $167 million, representing.a)premium over the
market price. (Pickens, May 3, 176-77; Nachbar Aff. Ex. 23-
26}. Mesa reaped a profit of apprbximately $32 million and
agreed not to acquire shares of Superior for seven years
(Nachbar Aff., Ex. 23, 25). Superior's public sﬁockholders
did not receive any of these payments. (Pickens, May 3,
176-77) .

This familiar pattern was repeated again late last
year when Mesa acquired%approximately 13% of the outstanding
stock of Phillips Petroleum Co., and announced that it would
tender for an additional 8%. In Dgcember, Mesa sold 1its
shares back to Phillips in a transaction which guaranteed
Mesa at least $53 in cash for its shares, represenﬁing a

profit of approximately $89 million plus $25 million for
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"expenses." -(Pickens, May 3, 171; Nachbar Aff. Ex. 15, 27).
In return for this payment Mesa agreed not to attempt to ac-
quire control of Phillips for 15 years (Nachbar Aff. Ex. 9,
15).. At the samé time, the company proposed a recapitaliza-

tion, later voted down by its stockholders, in which stock-

* holders other than Pickens would get a package of cash and

debt securities. At his deposition, Mr. Pickens read into

the record sworn testimony by Phillips' Chairman to the

effect that Mr. Pickens insisted that he get paid in cash,
even though all other Phillips shareholders were to receive
securities. (Pickens, May 3, 142).

So adept is Mésa at gaining5the repurchase of its
shares that it has now institutionalized the process. In
November 1984; Mr. Pickens was given an $18.6 million de-

ferred bonus as part of a new program to compensate employ-

.ees who contribute to the success of Mesa's "acquisition

efforts.” A The deferred compensation is then "deemed" in-
vested in,‘Mesa's subseguent acquisition efforts. Pickens
éarns money under the plan whether or not the "acquisition
effort" succeeds or ends in greenmail. »Thus; he has already
"earned" an additional award in connection with the Phillips
tender offer, and Bis» bonus monies are cufrently deemed

invested in Unocal. = (Stillwell, Apr. 30, 268-73; Tassih

Aff. Ex. N at 12-14). In addition, Mesa's financing ar-

rangements in connection with the Unocal raid all have pro-
visions which permit his investors and lenders to share in

any greenmail profits obtained (Nachbar Aff. Ex. 2); a fact




which in and of itself indicates that one of Mesa's goals is
selective treatment, |

Pickens' repeated pattern of acgqguiring rstock in
oil companies'and causing management to repurchase it from
him at a premium has led to widespread notoriety. In the
past year, myriad articles identifying Pickens as a "green—

mailer" have appeared in Barrons, The New York Times, Busi-

ness Week, Forbes, Time, Newsweek, The Economist, The Finan-

cial Times, and The Christian Science Monitor. (Nachbar

Aff. Ex. 7, 11, 12, 1l4-16, 28-30, 33). Indeed, Pickens was
'the subject of a Time magazine cover story in March, which
stated that he had been widely identified as a greenmail

artist. (Nachbar Aff., Ex. 4). Business Week . and Forbes

also had cover stories in March about Pickens and similar
raiders. (Nachbar Aff. Ex. 5, 6). Pickens has also ap-
peared frequently on television and news broadcasts, and was

recently identified in the New York Times as "the man most

often called a greenmailer by angry businessmen." (Nachbar
CAff. Ex. 32). |

Altﬁough Pickens now décries "greenmail" (Pickens,
May 3,‘138, PB 8-9, 62-63), this is a new-found religion.
In 1983, in another prbxy cbntest, Pickens declared, "I just
work for one crowd; that's the Mesa stockholders." (Compl.
Ex. A). More recently, Pickens stated, "I have no problem
with greenmail artists myself. They don't bother me at
all.“} (Nachbar Aff. Ex. 17). Pickens has lobbied~stren—

uously against federal legislation to tax greenmail profits,
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calling it "pointlessly punitive.” (Nachbar Aff. Ex. 31).
Moreover, whether labeled "greenmail" or not, Pickens cer-
tainly has vrepeatedly obtained selective treatment of his
shares.

On the basis of Pickens' record, this Court and at
least one othér have .preliminarily found that Mr. Pickens
was seeking selective treatment for his stock or was other-
wise proposing actions inimical to the interests of his fel-
low stockholders. Just two weeks ago, Judge Tashima found

in Unocal Corporation v. T. Boone Pickens, Jr., et al., No.

Cv 85-2179-AWT (C.D. Cal., Apr. 26, 1985), slip op. at 13,
that Mesa hoped to obtéin a selective repurchase of its
shares as a result of the very tender offer in issue in this
caée (emphasis added):

In summary, the Court finds with respect
to Mesa II's intent that Mesa II from
the outset intended to put Unocal "in
play" and thereby either obtain control
or "greenmail" the corporation in ex-
change for dropping its bid.

Similarly, Vice Chancellor Walsh found in Edelman

v. Phillips Petroleum Co., Del. Ch., C.A. No. 7899, Walsh,

v.C. (Feb. 12, 1985), that Phillips' management and direc-
tors were clearly justified in their belief "that Mesa,

whose principal, T. Boone Pickens, possessed impressive

‘credentials as a corporate acquiror, did not have the best

interest of Phillips and all its shareholders in mind" in
proposing a two-tier takeover of Phillips. (Id., slip op.

at 12). Given Pickens' history as a raider, Vice Chancellor
















pfeparing as part of its normal business, to distribute to
its customers, a report valuing Unocal at $58 per share, and
stating that Unocal's value would be 20%-25% higher (or
$69.44-572.34) \upon liquidation. (Nachbar Aff. Ex. 3).
That indépendent= valuation of Unocal by Drexel was sup-
pressed and never publicly distributed because Drexel was
retained by Mesa. Now that Drexel is on the Mesa team, it
is attempting to impeach 1its. prior independent analysis,
claiming that "such values are not truly representatibe of
what Unocal could reasonably expect t§ realize." (Sorte
Aff. ¢ 23, p. 13). Under these circumstances Drexel's un-
released valuation, prepared to be widely distributed to
clients, is far more credible than Drexel's eleventh hour
retraction prepared solely for this 1litigation. In addi-
tion, the day before Mr. Sorte signed his affidavit, he
testified under oath that he had not even been asked to
perform an evaluation of Unocal. (Sorte, May 2, -77-81).
Neither Sorte nor his litigation valuation is credible and
his affidavit should be disfegarded.*

In light of all of the foregoing, plaintiffs can-
not challenge the reasonableness of the conclusion reached
by the Unocal board that Mesa's $54 offer was 1inadequate.
Indeed, in all of plaintiffs' 124 page brief, no such asser-

tion is made.

* Unocal is moving to strike the Sorte Affidavit.
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E. Unocal's Board Meets On April 13
And, After. Determining That The
Mesa Offer Is Grossly Inadeguate,
It Considers Defensive Actions.

On April 13, Unocal's Board Vof Directors met to
consider the Cdmpany's financial condition and prospects,
the terms of the Mesa Offer, and the financial effects of
the Mesa Offer and the second-step transaction. (Eamer Aff.
Ex. A at 1l; Doheny, Apr. 11, 166, 167). All the direptors
were present except Donn Tatum, who was in Japan on busi-
ness. (Id.). |

This meeting lasted for nine and one-half hours,
including informal discussions during a luncheon recess.
(Doheny, Apr. 11, 167). During the meeting, the directors
received detailed presentations from Delaware counsel con-
cerning their obligations under Delaware law and California
counsel concefningvtheir obligations under the federal secu-

rities laws. (Eamer Aff. Ex. A at 2-3; Brinegar, Apr. 19,

119-122). The Board then received a lengthy and detailed

presentation from Peter Sachs, a managing partner of Gold-

‘man, Sachs & Co., on behalf of Goldman, Sachs and Dillon

Read & Co., Unocal's two independent financial advisors.

(Eamer Aff. Ex. A at 3-9; O'Malley, Apr. 18, 90-95; Sachs

Af£. Y 16-34).

Mr. Sachs described the valuation methodology used
by Goldman, Sachs and Dillon Read and the assumptions. under-

lyihg their opinions as to the fairness of the Mesa Offer,
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Mr. Sachs expressed the opinioh.of both companies that the
Mesa Offer was grossly inadequate and that*the minimum cash
value for 100% of Unocal's stock was in excess of $60 per
share. (Campbell, Apr. 30, 48, 50; Eamér, May 1, 78; Sachs
Aff. ¢ 22). Mr. Sachs emphasized that this figure was not
an estimate of valﬁe, but the minimum amount that_could be
expected from a sale or orderly liquidation. (Eamer Aff.
Ex. A at 6; Sachs Aff. ¢ 22). |

The Boérd discussed extensively the protection of
Unocal's investor shareholders in light of the Mesa Offer.
Mr. Sachs présented various alternative strategies available
to protect Unocal's investor sharehoiﬁers should the Board
conclude that the two-step Mesa Offer was inadequate, one of
which was a self-tender by Unocal; (Eamer Aff. Ex. A at 8;
Saéhs Aff. g4 24-25).

Thefe was also a presentation concerning the price
at which any such self-tender might be made. Goldman Sachs
and Dillon Read advised the Board that the value of Unocal
in an orderly liquidation would be $70 to $75 per share
(Sachs Aff. ¢ 34; Campbell, Apr. 30, 48-50; O'Malley, Apr.

18, 99), and a variety of numbers within that range were

discussed by the Board (Eamer, May 1, 94; Harder, Apr. 30,

89; Campbell, Apr. 30, 56-58). ‘The investment bankers
advised that a self-tender for 87,200,000 shares at this
price would result in $6.1 -6.5 million of additional debt.

(Sachs Aff. ¢ 31).
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Mr. Blamey then made én extensive presentation
about the Company's ability to service the additional debt,
includihg an explanation  of slides he had prepared setting
forth pro forma financiél effects of a proposed issuance of
$7 billion of debt. (Séchs‘Aff. 4 33; Eamer, May 1, 86).
These slides included pro formas based upon the price of oil
increasing with inflatioﬁ, decreasing by $2 per barrel, and
decreasing by $4 per barrel. (Harder, Apr. 30, 56). Mr;
Blamey concluded that Unocal could service such debt, and
indeed could afford to pay up to $80 per share for 49% of
its stock (Sachs Aff. ¢ 33), although there would necessar-
ily be a reduction of the companY‘s capital budget. The
directors inguired about this and satisfied themselves that

the primary effect would be a reduction of exploratory

drilling, and that the company would remain a viable entity.

(Brinegar, Apr. 19, 169-72; Harder, Apr. 30, 55, 58).

: Unocal's outside directors then met separately,
with counsel and the investment bankers preseﬁt. ,(Doheny,
Apr. 11, 172; Jacobs, Apr. 17, 65-70). After further dis-
cussion and questioning of the investment bankers (Doheny,
Apr. 11, l75),’they agreed unanimously to advise the‘Board

that it should reject the Mesa Offer as grossly inadequate.

(Jacobs, Apr. 11, 68-70). The outside directors unanimously

agreed to recommend to the Board that Unocal pursue a self-
tender in order to give stockholders a fairly priced alter-

native to the Mesa Offer and, perhaps, defeat Mesa's inade-

_quate offer. (Eamer Aff. Ex. A at 15).
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The entire Board reconvened, received the advice
of the outside directors, and unanimously adopted a resolu-
tion rejecting the Mesa Offer as groésly inadequate and
recommending that stockholders reject it. (Id.). The sense
of the Board was that Unocal should prepare a self-tender
offer, but it was decided that this should be séecifically
considered at a future meeting, thereby affording the Board
more time to consider this éption. (Sachs Aff. ¢ 34).

F. The Board Meets Again On April 15
And Authorizes The Exchange Offer.

On April 15, the Board met again, with only Mr.
Tatum absent.  Sam Snyder, Assistant General Counsel of
Unocal, and Philip Blamey, Vice President-Finance, made a
detailed presentation to the Board of the proposed terms of
a self-tender offer by Unocal. The Board considered prices
between $70 and $80 per share, and, after exténsive discus-
sion, focused on a figure‘of $72 per share. (Eamer Aff. Ex.
A at 18). Mr. Sachs and Franklin Hobbs of Dillon, Read then
advised the Board that such a price was within the range of
values presented by them to the Board at the April 13 meet-
ing and represented an appropriate value for Unocal stock.
(Sachs Aff. ¢ 35; Hobbs Aff. ¢ 14).

The Board also dicussed with its legal and finan-
cial advisors the terms of the debt securities to be issued
(Jacobs, Apr. 17, 76-77), and determined that they shpuld be

adequately secured with a lien on Unocal's assets so that
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the face value of the debt securities would be maintained.
(Harder, Apr. 30, 76, 103, 119; Eamer, May 1, 24; Harder
Aff. ¢ 7; Second Sachs Aff. ¢ 2). The Board discussed the
restrictive covenants and asked questions about them
(Hardgr, Apr. 30, 118; Eamer, May 1, 33), and ultimately
concluded that they were necessary to protect the stock-
holders who would receive the securities (Harder, Apr. 30,
78). The Board relied on its investment bankers to estab-
lish appropriate terms for the securities to be issued in
the Exchange Offer so that they would trade atv$72, but the
value of the securities was discussed (Jacobs, Apr. 17, 76-

77), and several Board members commented that the terms were

reasonable from their knowledge and experience. (Hartley,

Apr. 27, 130). The Board then unanimously adopted a
resolution authorizing the self-tender Exchange Offer.
(Eamer Aff. Ex. A at 18-22).

Pursuant to the Exchange Offer, if Mesa acquired
64,000,000 shares of Unocal stock through the Mesa Offer
(the "Mesa purchase condition"), Unocal would purchase its
remaining outstanding shares by exchanging, for each share,
a package of senior secured notes in the aggregate principal

i

amount of $72.

G. The Board Meets Again On April 22
And Determines To Waive, In Part,
The Mesa Purchase Condition.

On April 22, the Board of Directors againAmet to

review and discuss the status of the Mesa Offer and the
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Exchange Offer. (Eamer Aff. Ex. B at 1). Again, all Board
members were present except Mr. Tatum. (Id.). It was sug-
gested that the Board waive the Mesa purchase condition as
to 50,000,000 shares. Goldman, Sachs and Dillon, Read both
strongly recommended this partial Waiver to overcome a per-—
ceived concern on the part of stockholders that, if shares
were tendered to Unocal, no shares might be purchased by

either offeror. Sachs Aff. 4 41; Hobbs Aff. ¢ 15; Eamer

Aff. § 22. Counsel advised the Board ;hat the exclusion of

Mesa from the offer would be upheld under Delaware law only
"if it was done for what the directors reasonably believed to
be a valid purpose. (Harder, Apr. 30, 87).

There followed a lengthy discussion, during which
the directors focused again upon the purpose for excluding
Mesa from the offer. (Eamer"Aff. Ex. B at 2). It was
pointed out that, if the Mesa exclusion were omitted, Uno-
cal's objective of providing a $72 alternative for ayll of
its shareholders to the §$54 in subordinated securities
‘offered by Mesa in its back—endimerger would be thwarted.
(Id.; Eamer Aff. ¢ 23; Sachs Aff. 44).* Further, if Mesa
were permitted to tender to Unocal, Mesa, would, in effect,
be able to finance its inadequate $54 tender offer with the
proceeds from Unocal's $72 offer. (Eamer Aff. ¢ 23; Sachs
Aff. ¢ 44). It was concluded that the Mesa exclusion must

remain. (Eamer Aff. Ex. B at 3).

* The financial effects of permitting Mesa to participate
on the Exchange Offer are set forth in the Affidavit of
J. Douglas Pitts filed herewith.
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outside directors other than Mr. Doheny would receive the
following financial benefits from Mesa's exclusion £from the
' Exchange Offer:

Shares

Purchased Because of

Name Shares Owned - Mesa's Exclusion* Total "Benefit"**
Eamer ' 2,000 120 $ 960
Ballhaus 2,000 120 . $ 960
O'Malley 5,500 330 L $2,640
Campbell 5,000 300 ' $2,400

Harder 836 50 ' $ 400

Jacobs : 700 42 $ 336 .

Tatum 2,000 - 120 S 960

Suchlamounts hardly qualify as "enormous financial rewards"
and in fact are far less than the amount of customary direc-
tors' fees, the receipt of which does not constitute a dis-

qualifying -self—interest. E.g., Warshaw v. Calhoun, Del.

Supr., 221 A.2d4 487, 493 (1966).

J. Mesa's Response to the ® Partial
‘Waiver of the Mesa Purchase Condi-
tion of Unocal's Exchange Offer.

Mesa's immediate response to the partial waiver of

the Mesa Purchase Condition was to sue to prevent Unocal

* Based on Exhibit A to the Affidavit of J. Douglas Pitts
showing that, if 85% of the shares held by persons
other than Mesa are tendered, Mesa's exclusion will
decrease the proration factor from 39.2% to 33%, re-
sulting in the purchase of an additional 6% of the
shares tendered.

* %k The benefit here is the difference between the alleg-
edly "excessive" price of $72 and Mesa's $64 price.
These amounts should not be confused with the benefit
to stockholders from protection against Mesa's inade-
quate junk bond back-end merger, where the benchmark is
the difference in value between $72 and the highly sub-
ordinated junk bonds to be issued by Mesa.
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from proceeding with the Exchange Offer unless Mesa were
permitted to participate. Significantly, however, Mesa has

not challenged the Exchange Offer or Unocal's bona-fides in

making it. To the contrary, Pickens has praised the Ex-
change Offer as "the first time the Company has done any-
thing for sharehplders." (Second Coats Aff. Ex. 4).
Pickens has admitted that he doesn't objecg to the $72 offer
(Pickens, May 3, 20), and that he considers the $72 Exchange
Offer, but for Mesa's exclusion, to be a "reasonable offer"

(Pickens, May 3, 21). Accordingly, Pickens has told Uno-

"cal's stockholders to "Go ahead and tender your shares.”

(Id. at 21).

Mesa has also stated that it is firmly committed
to their objectives of acquiring the Company and intend to
pursue that objective whether or not the Company purchases
Shares pursuant to the Company Offer. (Williams Aff. Ex.
I). Similarly, David Batchelder, Chief Financial Officer of
Mesa} made clear at his deposition that Mesa intends to pro-
ceed with its offer even if Unocal is permitted to proceed

with the Exchange Offer and to exclude Mesa. (Batchelder,

May 2, 394).
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I. UNOCAL'S SELECTIVE EXCHANGE OFFER IS A
VALID DEFENSIVE TAKEQOVER TECHNIQUE.

The Supreme Court, 1in its May 2, 1985 Order,
stated:

6) It is a well established prin-
ciple of Delaware law that in the acqui-
sition of. its own stock a corporation
may deal selectively with its sharehold-
ers provided the directors have not
acted solely or primarily out of a
desire to perpetuate themselves in of-
fice. Cheff v. Mathes, Del. Supr., 199
A.2d 548, 554 (1964); Bennett v. Propp,
Del. Supr., 187 A.2d 405, 408 (1962);
Martin v. American Potash & Chemical
Corporation, Del. Supr., 92 A.2d 295,
302 (1952); Kaplan v. Goldsamt, Del.
Ch., 380 A.2d 556, 568-569 (1977); Kors
v. Carey, Del. Ch., 158 A.2d4 136, 140-
141 (1960). This right derives from the
general powers conferred upon a Delaware
corporation under 8 Del. C. § 160 to
deal in its own stock.

In so doing, the Supreme Court by necessary implication

rejected any reading of Fisher v. Moltz, Del. Ch., C.A. No.

6068, Hartnett, V.C. (Dec. 28, 1979), reargument denied,
Del. Ch., C.A. No. 6068, Hartnett, V.C. (Feb. 21, 1980),
which would establish a per se rule in the takeover context

against selective stock repurchases which exclude the raid-

er.*

* Fisher v. Moltz did not arise in the context of a
management response to a hostile takeover attempt.
Moreover, it was a case in which the Court found that
there was no corporate purpose for a selective stock
repurchase. As defendants' counsel stated at oral
argument, and as the Supreme Court's Order suggests,
Fisher "is just not this case at all." (4/26/85 Tran-
script, p. 47). Under these circumstances, the com-
ments of the Vice Chancellor in Fisher with respect to

(Continued)
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Characterizing the gquestion of the validity of
Unocal's selective exchange offer as a defensive technique
asba "queétion-of law of first inétance in this State," the
Supreme Court then directed that the paftiés addréss three
particular guestions to aid this Court in determining wheth-
er or not the purpose of the Exchange Offer was illegal as a
matter of law: |

a) Does the directors' duty of care to
the corporation extend to protecting the
corporate enterprise in good faith from
perceived depredations of others, in-
cluding persons who may own stock in the.
company? .

b) Have one or more of the plaintiffs,
their affiliates, or persons acting in
concert with them, either 1in dealing
with Unocal or others, demonstrated a
pattern of conduct sufficient to justify
a reasonable 1inference by defendants
that a principal objective of the plain-
tiffs is to achieve selective treatment
for themselves by the repurchase of
their Unocal shares at a substantial
premium? .

c) If so, may the directors of Unocal
in the proper exercise of business judg-
ment employ the exchange offer to pro-
tect the corporation and its sharehold-
ers from such tactics?

Finally, the Supreme Court directed that, if it is deter-

mined that the purpose of Unocal's Exchange Offer was not

(Footnote continued from previous page)

fairness and to "unduly favoring one Jgroup over ano-
ther" are dicta. Moreover, such concepts do not apply
once a stockholder has taken a position adverse to the
interests of the corporation and its stockholders.
See, e.g., Kors v. Carey, Del. Ch., 158 A.2d4 136, 141
(1960) . ’ :






















34.

it concedeé afe already present in Unocal.* Were 1its coer-
cive two tier tender offer to succeed, Mesa would end up

with all of Unocal's value above $54 per share £otally at
the expense of -Unocal's other stockholders. Thug, apart
from any desire Mesa may have to be greenmailed, it is clea;

that, vis—aéyis the rest of Unocal's stockholders, Mesa also

seeks ‘selective treatment of itself by its concededly inade-

quate tender offer.

c. May The Directors Of Unocal In The
Proper Exercise Of Business Judg-
ment Employ The Exchange Offer To
Protect The Corporation And 1Its
Shareholders From Such Tactics?

Again, the answer to this question is "yes." The

record establishes that plaintiffs seek to gain a selective

* Mesa, through its investment banker, seeks to defend
its inadequate offer by asserting that it represents a
premium over market, asserting that "[tlhe best

estimate of the value of a company as a going concern
is the price at which its shares trade in the market."
(Sorte Aff. ¢4 13-17). This analysis is incorrect as a
matter of law. As the Supreme Court held in Smith v.
Van Gorkom, Del. Supr., 488 A.2d 858 (1985):

A substantial premium may provide
one reason to recommend a merger, but in
the absence of other sound valuation
information, the fact of a premium alone
does not provide an adequate basis upon
which to assess the fairness of an
offering price. Here, the Jjudgment
reached as to the adequacy of the prem-
ium was based on a comparison between
the historically depressed Trans Union
market price and the amount -~ of the
Pritzker offer. Using market price as a
basis for concluding that the premium
adequately reflected the true value of
the Company was a clearly faulty, indeed
fallacious, premise, as the defendants'
own evidence demonstrates.

I
I’
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advantage for themselves, either by forcing Unocal to buy
their stock at a premium or by proceeding with their coer-
cive* and concededly inadequate two-tier tender offer. In
such circumstances, a board of directors is entitled to act
to protect it;\remaining stockholders, who are the potential
victims of such tactics. See cases cited in Argument IA,

supra; Pogostin v. Rice, supra.

As held recently by one court in wupholding a
target's repurchase of over 50 percent of its shares to
defeat an offer found to be inadequate, "once the Board

determines that it believes the unfriendly offer 1is not

‘adequate for its shareholders, then I think it has the obli-

gation to take such actions as it feels necessary to protect

the rights of shareholders." Carter Hawley Hale Stores,

Inc. v. The Limited, Inc., C.A. No. 84-2200-AWT (C.D. Cal.,

Apr. 17, 1984), transcript at 78-79. See also Pogo Pro-

ducing Co. v. Northwest Industries, Inc., supra (applying

Delaware law in upholding a target's self-tender for 25
percent of its shares to defeat a hostile tehaér offer).

The record in this case not only shows that the
directors of Unocal believed that Mesa's hostile takeover
would be contrary to Fhe best interests ©f Unocal and 1its

other stockholders, but also that the structuring of the .

* In Moran v. Household International, Inc., supra, Vice
Chancellor Walsh -held that "the coercive nature of
[two-tier] tender offers because of the risk that some
shareholders will be "frozen out" of any premium once
control is achieved is well documented." Slip op. at
43.
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