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Gentlemené.

The plaintiff has appliéd for certification of an
interlocutory appeal pursuant to Rule 42 of the Rules of
the Delawére Supreme Court. Plaintiff seeks to appeal from
an order of this Court dated April 26, 1979 dismissing the 
derivative counts of the complaint and also from an order
of the same date which limited the class of persons to be
.represented by the plaintiff to a number less than the
whole of the former stockholders of UOP, Inc. sought to be
represented by the plaintiff.

Having considered the arguments and authorities pre-
sented by counsel, I deny the application and refuse to
certify the interlocutory appeal. I do so for the follow-

ing reasons.
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First of all, as to the application to be permitted
an appeal from the determination of the class to be rep-
resented by the plaintiff, I am not persuaded'that my

~ruling has established a legal right in view of the fact

~ that the Court retains the power to adjust the scope of

'a.clasé up to the time of final-judgment, at ieastxas I
:understand it. The argument of the plaintiff that the
excluded members will suffer loss of rights if théy bannot
be included in the.class from the outset 1s unpersuasive. .
Under thét rationalé, every initial determination as to -
the scope of the class to be represented in a class action
‘would meet the first half of the test for qualifying for
.an interlocutory appeal ﬁnder Rule 42(b). No authority
has been cited wherein an interlocutory appeal has been
allowed from an initial'determination as to the‘scope of
the class. On the preéent récord, to thevextent that the
pléintiff seeks to appeal from the order,défining thg
scope of the class, I conclude that hehas not‘éatisfied
the requirement of Rule 42(b) (i). |
Secondly, as to his application to be permitted

an appeal from the dismissal of the derivative claim, I

fail to see where the decision implemented by the order of

April 26, 1979 presents a question of law which is of the

first instance in this State. The dismissal was granted

on the authority of Delaware'precedents which hold that
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, the loss of status as a stockholder termlnates the standlng

}

of a person to elther brlng or malntaln a derlvatlve actlon.

The decision from which the 1nterlocutory appeal is sought
to be taken is therefore not in confllct with other oplnlons
_ in this Court, and there is no question of law relatlng to

a statute which has not been, but should be settled by the . |

Supreme Court.“‘Furthermore, the interlooutory order from
which the appeal is sought to be taken has hot sustained

the controverted jurisdiction of this Court, nor has it
vacated or opened a 5udgment of this Court, nor will a re-
view of the 1nterlocutory order termlnate the lltlgatlon

or otherWLSe serve con51deratlons of justice. | |

| Accordingly, this being the tenth legal day.subsequent’

to which the application for the ihterlocutory appeal was

filed, I hereby conclude, pursuant to Supreme Court Rule -

' 42(c) (ii) that the criteria set forth in Rule 42(b) have

not been met.. ConseQuently, I deny plaintiff's application"
for certification.
IT IS SO ORDERED.

Very truly yours,

%ﬁ@w—

GCB:mlw

cc: Register in Chancery






