HENRY D. SKOGMO - LORRAINE B. MARINO

Official Reporters, Chancery Court

19801

135 Public Bldg., Wilmington, -Del.

IN THE COURT OF CHANCERY OF THE STATE OF DELAWARE

IN AND PFPOR WEW CASTLE COUNTY

WILLIAM B, WEINBERGER,
Plaintiff,
Ve,

THE SIGHAL
COMPANIES, INC., SIGCO
INCORPORATED, LEHMAN
BROTHERS KUHN LOEB,
CHARLES §. ARLEDGE,
BREWSTER L. ARMS, ANDREW
J. CHITIEA, JAMES V.,
CRAWFORD, JAMES W,
GLANVILLE, RICHARD A.
LENON, JOHN O, LOGAN,
FRANK J. PIZZITOLA,
WILLIAM J., QUINN, FORREST
¥. SHUMWAY, ROBERT §.
STEVENSON, MAYNARD P,
VENEMA, WILLIAM B, WALKUP
and HARRY H, WETZEL,

@@? -4 IE}Z@ ® §

INC.,

Defendants.

BEFORE : HON. GROVER

@

C

=

L]

Civil Action Ne. 5642

Courtroom HNo. 2
Public Building
Wilmington, Delaware

Monday, October 6, 1980

16:03 a.m,

» BROWN, Viee Chancellor,




Lad

L85

i0

11

12

14

15

16

27

23

24

APPEARANCES 2

WILLIAM PRICKEBTT, ESQUIRE, and

GEORGE SEITZ, ESQUIRE

Prickett, Jones, Elliott & Kristol
for Plaintiff

A, GILCHRIST SPARKS, III, ESQUIRE
Morris, Wiecheols, Arsht & Tunnell
for Defendant UOP, Inc,

ROCBERT K., PAYSON, ESQUIRE
Potter, Anderson & Corroon
~ang=
ALAN H, HALXETT, BSQUIRE,
of the California Bar
Latham & Watkins
for Defendant Signal Companies, Inc,

R, FRANKLIN BALOTTI, ESQUIRE
Richards, Layton & Finger

for Defendant Lehman Brothers Zuhn
Loeb, Inc,

MR, PRICEKETT: Good morning, Your Honor.
THE COURT: Good morning. OFff the record,
(Discusgion off the record.)
THE COURT: Mr. Prickett.

MR, PRICKETT: Your Honor, the matter that

brings us before the
of Weinberger versus
record is before the

inning, 8o to spealk,

In coming before Your Henor to make a

post=trial argument,

Court is the post-trial situation
UOP. The briefg are all in and %he
Court, and it is now the Court's

and the Court must decide the casze)

it ie obvious that neither I nor
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my opponents can argue all of the points that came up
in the trial or, indeed, were vaised in the briefs.
Otherwise, we would be here for days am@’dayg and days.,
And therefore, I have got to be selective in what I
talk to the C@art about .,

Before talking about the thxee ma%t@rﬁ
that I want to bring out, there are two ancillary
matters that I would like to touch on. First of all,
one of the post-~trial matters that is before the Court
is the plaintiff's motion to enlarge the class. We
filed a brief in support of our motion and found that
the defendants decided unilaterally not to answer that,
gaying kind of blandly that they would answer it at
gome future time. So far as we are concerned, that
matter is at issue, The defendants have h&&.ﬁin@@ the
time of the ﬁiiing of their own brief and our objection
to file whatever they wanted so that they could make
thelr position elear to the Court, but thev have not
done 80 And therefore, I don't propose to take what-
ever time I have to argue the matter, I simply stand
on our brief and ask the Court to decide that motion,
since it is @l@arly germane to the situation now that
we are in the post-trial stage.

Secondly, the second preliminary matter




is the citation of th@ixempm@r case., I apologize for
not having cited that at the time of our original brief
and our reply brief. Clearly, I would have done iﬁ if
I had focused on this unreported case, It was only as
I got ready to prepare for this argument that I ran
across the cage and cited it in a letter to the Court.
I did go not because it was simply interesting but
because I think it has an important bearing on at least
two of the issues in this case.

First of all, that case bears on the
standard that is appliocable to the conduct of all of th
defendants in r@lati@n to thelr fiduciary duties,
because the Court delineates at least a part of the
standard., Theé Court said, "Furthermore, in addition to
the evidence of an agency relationship, there also
exists record support for the further contention that

movant may have committed a breach of a fiduciary duty

in that the persons conducting negotiations on behalf of

Sugarland, including movant, allegedly failed to take
actiong which a xea@@nably prudent businessman would
have taken in order to obtaln the best available price
for the assets which Sugarland sought to sell,”

Then it says, "In this regard, Harris

Kempner, father of movant, conceded in a deposition that
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no effort was made to negotiate with other prospective
buvers for the purpose of determining whether or not a
more advantageous arrangement than that made with Hines
could be made, there being an indication that prier to
consummation of the renegotiated agreement with Hines
that at least two other offers were received by
Sugarland to purchase the preperties for amnounts sube-
gtantially in excess of that eventually received from
Hinesg,"

Now, this was simply a motion for summary
judgment, but it does give some indication and guidance
to the Court of what is expected of a corporate fidu-
clary in a situastion where there is an opportunity for
negotiation. He has got to take the actions that a
reasonably prudent businessman would, and this means
negotiating, looking at better offers. That is one
reason why I clted Thomas versus Kempner inm the letter
to the Court,

The second reason iz, of course, it is
g@rmam@ut@ Lehman's position that it should not be a
defendant in this case. The case stands for the
proposition that one who collaborates with corporate
officiales is liable just as the eorporate officials are.

The Court says, "In general, anvone, ineluding corporate
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officials, who knowingly ecollaborates in a breach of
his obligation is liable to the trust beneficiaries.
Furthermore, the law imposes a duty that due care be
exercised by anvone who mniiat@xally asgumes +o act Ffor
another even though gratuitously."

Now, we think that Lehman Brothers is
liable along with the @th@r defendants if for no other
reason than Mr., Glanville was a director of UOP, But
in addition, this case shows that one who collaborates
in a breach of fiduciary duty is liable along with the
principals, so that we think the case ie important for
that reason.

Now, havin@ touched on two other matters,
let me turn to those it%m& that I would like to point
out for the Court in this oral argum@nt@ First of all,
I think that it would n@t be inappropriate to touch on
the question of the burden of proof,

As a starting peint, I think it is too
clear for argument that where the majority stockholder
effects a cash-out merger of the minority, the defendan;
in that situation have the burden of proof on two items
One, they have got to establish a proper business
purpose; and secondly, they have got teo establish the

intrinsic fairness of the transaction. And thus, if

2




7

this case arose without a stockholder vote, it is clear
that the defendants would have had the burden of proof
on those two items.

But here we have a transaction that is a
little bit different, It is the next development in
the uwnfolding attempts in this area to seffect a cash-out
And the new wrinkle is to have submitted the proposed

transaction, the proposed mergey, to a vote of the

L

majority of the minority. And the question in this cond
text is where does the burden of proof lie in a case
where there has been a submission of the proposed merger
to the majority of the minority.

In Tanz&ﬁ No. 2 Vice Chancellor Hartnett
had a situation in which he said that the Supreme Court
had not spoken definitively on &h@ guesgtion of where th@-'
burden lies where there is a majority of the minority
ratification., He did sgeem to say ~=- he didn't seem to
say. He said it flatly -- that in that case the
Supreme Court had held that the defendant had the burden
of proof, though he limited the holding by saving that
it was the law of the case.

Now, I reread that decision a couple of
times, and it would seem to me that Viee Chancellor

Hartnett was indicating that he thought the Supreme
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Court was imposing the complete burden of proof on the
defendants even when there was a ratification by the
majority of the minoritv. But it is hard to tell. and
he does limit it to saying that is the law of the case
in that particular case. So that T don't think T can
represent to the Court anything that ig broader than
that,

In this case Your Honor indicated in the
opinion on the dismissal of the original case first
that where there was a ratification by a majority of the
minority vote, this pia@@ﬁ‘@n the plaintiff the burden
of vitiating that ratification bv the stockholders., I
am not conceding that Your Honor's decision that the
burden lies on me in that situation is correct. Never-
theless, it was a ruling of th@iﬁaurtg and it is the law
of the case until the Supreme Court changes ity and
therefore, we approached the trial in the light of Your

Honor's ruling that we had the burden of proof.

A

Mow, just to skip forward, if we meet thaj
burden of Qh@wimg that the stockholder ratification ig
vitiated by the acts of the defendsant, then it is a
nullity, and we are back in the situation that obtains
under Singer and ite progeny; that is, it ie just as if

there had been no ratification by a vote of the majority
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of the minority, and the defendants clearly have the
burden of proof of establishing, one, a proper business
purpose, and, two, that the merger was in@ximgi@ally
fair,

Therefore, T guess the first thing that
the Court must address itself to, in our view, is
whether under the ruling that the Court made we have
established that the vote or ratification of the
majority of the minority was vitiated by acts of the
defendants. Now, in making that determination the
Court must first determine what is the standard that
measures the defendants’' gonduct in order to determine
whether the vote of the éﬁ@@khaid@rg ig a ratification
or a nullity.

In this situation it is clear from the
original cases dealing with stocgkholder ratification

prior to finger and, indeed, since Singer that ratifica

tion, indeed, does insulate the transaction from attacks,

but that is dependent on there being complete disclogure.

That is, 1f the stockholders ratified by a majority of
the minority vote a transaction but i1t is shown that
there was not complete disclosure, that Ffacts weres with
held or there was overreaching in obtaining the vote,

then clearly, even under cases such as Gottlisb, the

[
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vote le a nullity, because you have got to have complet
disclosure for the vote to be of any effeot.

Now, the case, therefore, turns at lesast
initially on the guestion as to whether the defendants
did or did not make complete disclosure to the stogk-
holders in submitting it %o a ratification by the
majority of the minority. Now, in determining that
guestion the Court must, firet of all, determine what
ig the standard whieh the defendants have to meet in
terms of diselosure. 2and on this we have guidance in
the Lyneh case, in which the Supreme Court tells us
that what they must do ig disclose everything. They
are under a burden of not partial, not token, but com-
plete candor. And therefore, as the Court looks at the
situation, you have to determine whether or not the
defendants have used complete candor.

In Lyneh, very gignificantly, there was a
sort of veiled disclosure about the existence of an
appraisal by a geologist. The Supreme Court said that
there had not been the requisite disclosure. The Court
did not pass on the significance of the appraisal or
its effect. It said that is not the funetion of the
Court. The Court nmust reguire that the stockholders be

given all information, and thev said hard faects, not
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soft facks, meaning by that
situation like this

holders

must submit all facts ¢to thae

that the defendantes in a

stoalke-

and not simply what they select and that the

Court is not to indulge in evaluating the significance

of the facts.
the facts were submitted to
think, is the standard that
defendants have carried out

stockholders and whether or

propoged merger is vitiated

The Court must simply determine whether

the stockholdars., That, we

maeasures whether or net the
their obligatlions to the

not the ratification of the

ar not.

Now, having determined the gtandard, the

Court then must look at the
as +o whether or not
standards set by the

all the facte to the

ther

s

is one thing clear in

was not that regulsite disclosure.

in the time allotted to wus go through all

there was,
Supreme Court,

stockholders.

regord and make a Jjudgment
as nmeasgured by the
And I submit if

this ease, it is that there

And I can't possibls

of the faots,

but let me touch on some significant ones.

First of all,

there were representations

affirmatively from the outset of the situation that

there had been negotiations
represented to the minority

releases, twice ox three or

on price, It was repeatadly
in the forwm of press

four times repeated in a

candid diselosure of

~

&




12

24

letter to the stockholders, in the notiece and the pProxy
statement in various ways that there had been negotia=-
tions on price. The plain fact of the matter is, there
ware not., Facgtually, there weren't aﬁy guch
ﬁ@g@tiéti@n@e

A8 a result of the discovery in this case
and, indeed, at the trial it came out that the repre-
sentation that there had been negotiations that led to
the price was, in faect, just plain wrong. There were
no negotiations.

The defendante spent a lot of time
quibbling in their brief about the meaning of the word
"negotiate” and about whether a couple of phone calls
between the chalrman of the board of Signal and Sigma15%
appointed head of UOP were m@g@tiati@ma or discussions.
But it seems to me that when vou measure that conduct
by the standards set by our courts of complets candor,
not guibbling, that there was a total failure to inform
the stockholders that, in fact, the price was not set by
negotiation. On the contrary, it was set by Signal and
agreed to, and nobody negotisted.

Now, the case is strongar than that, how-
ever, In a mid=trial speaking motion there was an

admission by counsel for the defendants that there had,
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in fackt, not been negotiations. They said there

souldn’t be. Why? Because there was a conflict of

&

interest . SBignal was wearing two hats., UOP was
wearing two hats. And therefore, there wera no’ nego-
tiations. There couldn't be. And that is the two-hat
pure-heart theory. What we did was not negotiate. We
represented, We simply took the middle course and
found what we thought in @@g own hearts wae the right
price.

N@w; to represent to the stockholders
that you had- negotiated when, in fact, what you had
done was not negotiate, because you couldn't negotiate
because of the conflicts of interest, it seems to me
falls dramatically short of that complete candor that
Lynch speaks of. But that is only one.

Well, let me emphasize that this is not,
a8 the defendants now try to suggest, a guibble or
gemantics or &nythi@g else, It is very important to
the guy who is being seld out to know whether, in fact,
there has been arm's length bargaining or whether, in
fact, there has been an amiable discuesion that cannot
be a negotiation because the guys who were having the
discussion stand on both sides of the transaction. It

is avitieal.
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Now, in a tender offer situation it does
not make any difference how the price is arvived at.
Mr. Shumway could make it up in his bathtub, while he

is shaving or anything else, because he is making an

&2

offer, and the stockholders are free to accept or
decline. And the offer may be falr, unfair, generscus,
not generous. It dves not make any difference. But in
a cash-out mexger, where everybody is bound, it is
critical to know whether or not the best price has been
arrived at for your shaves, because you are going to be
bound., And therefore, it is aritical te know whether
your fiduciaries have done their corporate duty, as
they represent, in negotiating for you or whether they
have, as they say, not been able to do that because of
a cvonflict of interest that exists on both sides of the
transagtion.

Now, that is the firet gituation that,
measured by the Lyneh standard, does not come wup to
snuff in terms of complete disclosure.

Becondly, and perhapeg egually important,
is the representation to the @@é@khgla@rg that the
proposed merger, its terms and particularly its price
had been passed upon by an independent banker. TLehman

Brothers was retainsd and pald for an opinion, The
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had taken a look at the situation and made a study and,

opinion was initially directed to the board of directorks
of UOP, but they knew and fignal knew and UOP kunew that
the real purpose of that opinion was to sell the gtock-
holders that somebody independent of Signal and, indeed)
UOF had taken a long, hard look at the gitméti@ﬁ and

determined that the price that Signal had é@t was, in

fact, fair. Euﬁ‘thig wasn't only a representation that
Lehman Brothers had done this., It was a rapresentation
that Mr, Glanville, a person knowledgeable in the affairs

of UOF because of his long service on the board of uor,

based not only on the status of UOP but its future,
opined to the @t@ékh@lﬁ@f% that the @ri@@ wag fFalr.
Now, the facts in this regord completely
negate that either Lehman Brothers or CGlanville mads any
such study. Mr. Glanville was off skiing in Vermont
between Friday and Monday, when the opinion was given.
He never looked at the study that his juniors made back
in New York, Ana he sald guite candidly on his deposi=-
tion that the basis for his opinion was simply because,
in his view == incorrectly, as it turns out == $21
represented a 50-percent prémium over 14.50, the market
price, and that, in his view, that was a falr price,

though it turns out that in comparable situations, when
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measured and analyzed not just off the wall or off the
top of your h@aé or as you do a Stem Christie, actually
the market was paying between 70 and 80 percent in
terms of premium in comparable sgituations; that is,
mergers with a2 hundred million dollars made in the
applicable period, 2And the way to determine that is not
off the top of vour head, as you are negotiating for
your own fee, but to sit down and do the hard work and
measure what is the premium that is being paid in com-
parable situations,

Now, 20 far as Lehman Brothers is con-
cerned, they made up a team, not consisting of
Mr, Glanville, because he was not around =- after he
negotiated his own fee he had nothing more to do with
the backup work. He did not even look at it. On an
early-morning plane he may have thumbed through it or
glanced at 1t, but he ﬂi@nwﬁ need that, because he had
already made up his mind. He made up his mind without
even hearing the price.

Now, what does the backup work consist of
Well, it consisgts of what is called a due~diligence
visit. That is & one-day wvislit to Chicago by three
juniors who never had anything te do with UOP., And

due diligence in itself suggestsz to me a sort of
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perfunctory visit., You have got to do it to show vou
have been duly diligent. And what they did was go out
and talk to a couple of people for a day and then fly
back. And then Mr. Schwarzman went to Florida, and

two juniors, Mr., Pearson and Mr., Seegal, sat down %o do
the report, and Mr, Seegal left it to Mr. Pearson, one
vear out of business school, to finish it up on Sunday.
Well, okay. But what doeg it consist of? 2 real
analysis of the worth of the shares? WNo. It consists
of pushing together prior statistical work that existed
in the Lehman library, including an item that I will

come to, and a comparison between the prices of UOP

stock and egertain finasneial figures in 1975 contrasted

with 1978, There is no attempt to evaluate the worth
of the shares., There is just a measurement and a deter
mination that there ig a certain coincidence between
certain 1975 figures and certain 1978 figures,

Now, let me sugdest to you that the
minority was entitled to a lot more than that. There
was $£150,000 paid for this opinion, and they were
entitled to a lot more than just a one-page comparison
between 1975 and 1978,

The 1%75 transactions were a tender and a

direct purchage from a group of stockholders who had

]
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nothing to do with those who owned in 1978. And in

1878 they were entitled not to what the guys had gotten

{Bo

n 1975 or what wag offered., They were entitled to the
value of their shares.

In addition, let me suggest that the
significant thing was that UOP had changed. It had
turned around, and in everv single feature of its finan
eial reporting there was a steep upward incline from
the nadir of 1976, except in gross revenues, and that
had been bscause they had shifted awav from the con-
struction that was a low~profit item. That is what
they were antitled to have the bankers léak at and make
a comparison of and a determination, and not a compari-
gon between '75 and '78., So that in that connection
and in line with Judge Stapleton's observations in the
Dennison vase, it is elear that Lehman Brothers was
hired, retained and paid in order to @@nvim@% the stock
h@ld@zsp‘th@ minority stockholders, that an independent
praegtigious, New York banking house had really con-
sldered the matter and could opine that the price was
fair, based on a study, based on a review by
Mr, Glanville about not only the situation as it
obtained but, as was specifically said, the future

prospects of UOP. aAnd that was not done,

¥
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But it is worse thanm that. In 1976
Mr., Glanville had ordered a study made of the advisa~
bility from 8ignal'’s point of view of doing exactly
what was done in 1978; that 1ls, cashing out the stock-
holders. And he concluded that at any price up o $21
in 1976 it would have been to Signal’s advantage to do
this.

Now, we think that under the terms of the
Lynch ecase, complete candor, there was an obligation to
disclose the hard fact, and that is that this inde-
paendent banker and a director of UOP had commissioned a
study by Lehman Brothers and the results of that study.
Now, it may be, as the Court indicates in Lynch, that
the stogkholders would determine that that was of no
significance. But what Lynch tells us is that it iz no
up to @h@ defendants and it 18 not up to the Court to
determine the significance., The stockholders are
entitled to the hard facts, and from there they are
entitied to make the evaluation. And to suggest that
it would not be significant to a stockholder to know
that the very banker who is advising you that 521 is
fair in 1978 had two vears before come to the conclusie
when your company's fortunes are at its nadir, that 8§21

is fair and advantageous to your opponent I think is te

g
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fly in the fage of reality. Clearly, any stockholder
would want to know that.,

Now, let me point out that Glanville does

not remember that he ordered it, but Schwarzman knew

about it. He saw it and he looked the other way, and
he didn't bring it to Glanville's attention and he
didn't bring it to anvbody else’'s attention. Why?
Because he knew that that was a no-no; that is, that
the stockholders were entitled to that; And therefore,
he took the attitude that he wasn't going to look at it
But that is not the standard,

e has the duty as a vice-president of
Lehman Brothers. of affirmative, complete candor to the
stockholders and the haxd faets. AaAnd therefore, we
don't think it is any defense for Mr. Glanville to say
he does not remember or Mr, Schwarzman to say look the
other way., The gtockholders are entitled to the hard
facts,

Now, let me turn to another aspect,
There was a repeated representation to the minority tha
management recommended this proposed merger +o the
minority stockholders. Now, management is clearly not
the board of directors. It is a different group. They

overlap, but it is a different group. Management are

<]
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the people pald by the stockholders to run the companv.
They represent all the stockholders., And the stock=
holders are entitled to complete fidelity from their
paid sexvants, and they are entitled to rely on the
fact that when there is a dispute or a situation that
puts one get of stockholders at odds with anothey --
that is, a majority stockholder seeking to acguire the
shares of the minority -- that the management will be
neutral; that ig, it will not favor one stockholder ove
the other., And therefore, the minority stockholder
should be able to have some confidence in the neutralitd
of the management, its independence.

It is important to the minority stock-

holder because the management knows more about the

company than anybody else., They are the hands-on pesople,

and when it is represented that management has studied
the proposal and has found it is fair and recommends it
to the minority, the minority is entitled to believe
that manag@m@ﬁt has really looked at this,

Is there anything in this record to
suggest that the managemant of UOP took a look at this?
The only thing that is suggested in the record is that
Crawford, a man nominated and placed at the head of UOP

by Signal, had looked at it, and he van the whole thing

£
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and there iz no evidence at all that anvbedy else in
UOP management even ot a sniff at the situwation. 8o
that we think that 1t is wrong to represent to the
minority that management, this supposedly neutral group
of experts, the guys who really know the company, has
looked and has £found the transaction fair. There is no
evidence that management did anv studies of the value
of UOP's minority shareholders and came up with an
opinion and baged on that they could recommend in the
proxy statement to the stockholders that the mevrger was
faix.

Now, those are but a few of the mere
important situations where the cobligation of complete
candor by the defendants to the minority wasg violated,
There are others. And there is the fact that, viewed
28 & whole, or, to use the defendant's phrase, the
total mix, this case represents a situation where Signal
the deminant controlling stockholder, hag used its
present power and its abllity to control the situation
in the future to motivate the whole situvation to obtain
this vote. And therefore, based on that, it seems to m
that the Court hasg got to conclude that the ratificatio:
or the alleged ratification by the majority of the

minority ie wvitiated because for a number of reasons
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there was not that complete disclosure that is the only
basis for holding that a ratification by the majority of
the minority has been effective to insulate the trans-
action from the judicial serutiny that would otherwise
obtain,

I turmn, then, teo the guestion asg to
whether Signal had a proper business purpose, Now, h@f@
it seems to me that we are clearly in an area, regard-
less of whether the Court adheres to its prior ruling
that we had the burden of proof on the majority-of-the-
minority situation, where Signal, the defendants,
clearly had the burden of proof, And the Court then has
to examine what iz the evidence on thi@‘p@iﬂtw We sub-
mit not only has Signal not carrxied its burden of proof
but the proof is entirely the other wavy.

It ig clear from the record and, indeed,
it i admitted that Signal carried out this merger
because taking over the minority stock position was at
that ﬁimé clearly to Signal’e economie advantage., What
was the factual situation? There is no controversy
about it. 8ignal had amassed a great deal of @aghg It
needed to invest that eash. It looked about for an
acguisition situation. It came up with two. It turned

out after negotiations or perhaps discussions that it




24

on

oo

10

i1

could not effect either one of those two proposed
acquisgitions., It still had the large amount of cash.
It then turned to UOP,

What was the situation of UOP? Aftar the
197876 Come-By-Chance disaster UOP had turned around.
It had reduced its long-term debt. T+ had reducaed its
ahort-term debt., Its earnings were up, its dividends
were up, and the five-yveéar forecast submitted by
Crawford to Arledge was, indeed, promising. "Promising
i® a congervative word. But before Bignal decidad what
it would do, it had studies made, And the studies,
based in part on confidential information that Signal
had access to because it was the controlling stogkholde
confirmed to Signal management that at any pri@é which
Signael itself figured up to §24 the merger would be
profitable to Signal. Thus, as Mr. Walkup saild in a
phrase that 1 will come back o, it was the only gams
in town,

The guestion that the Court faces is
whether Signal's purpose in taking ovar UoP's minority
stock position because it would economically be advan-
tageous to HSignal states a proper business purpose,
Burprisingly, the brief concedes -- I think perhaps

they were foreed to -- that Signal's real purpose in
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‘out the minoxity, you haven't stated & proper business

doing this was because it wasg to Signal's economie

advantage to take over the minority position, It was

Sor

not only the only game in town; it was the best game,
and especlally if yvou could get it at $21,

Wow, the defendants say in their brief
that it is a proper business purpose to sdvance the
economic interest of the dominant stockholder. 2And we
take the contrary position, We say that Singer stands
for the proposition that 1f vour only resson is to

advance the economic fortunes of the majorityv by cashing

=

purposge., All you have said is, it i8 good for me and
bad foy you., We guggest that Singer itself standes for
the preposition that vou must have some proper business
purpose aside from the economic advantage, because 1f
all you had to state was that it is to vour advantage,
then you would have a proper business purpose in every
case, becausge yvou wouldn't do it unless you thought it
was te your advantage.

Now, Signal had stated gquite candidly in

their brief, as, indeed, their executives stated on
deposition and at trisl, that the reason they did it

was because they needed an investment vehicle for this

large amount of cash and it was thelr best luvestment
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pogsibility. The Court as the trier of fact can do as
Vice Chancellor Marvel did, and that is look at this
and find that is really the reason they did it.

But in their papers, not only their
briefs in this court but in the proxy statement and
elsewhere, they recognized apparently that Singer would
pr%giud@ them 1if their only reason was simply their own
economic advantage. 8o they have trotted a number of
other reasons that they tender as ostensible justifica~
tion and as a proper business purpose. Let me suggest
to you, however, that on the stand Mr. Walkup, chaizrman
of the board, really cut their ground out from under
them. He admitted th@t all of the alt@rn@tiW@ reasons
that were advanced were in existence at the time thevy
took over the controlling position in UOP; that is,
there was the potentiality, not the actuality, but the
potentiality for conflict. There was the possibility
that they could not take advantage of a technieal inter
change of information, a shuffling of money between the
divisions of Signal, and possibly some deals because of
the presence of a minorityv shareholder interest. These
were all reasons that were there when they elected to
take only 50.5 percent of the stock of UOP,

And I would suggest that it cannot be
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that you c¢an create in a kind of bootstrap fashion
your own proper business purpose by buying into a
situation that has implicit in it reasons that might
give visa to a proper business purpose. If they had
arisen after the time vou had gotten into that deal
~-= but vou @&H@@t by self~help make your own proper
buginegs purpose.

The only one that wmay be said not to
have been in @xi%t@m@% == and it ds Jifficult to tell
from what Mr. Walkup says -~ i3 the ostensible veason
that government policy may change and inhibit in the
future the cash-out merger of minorities. T suggest

o vouw, Your Honor, that that cgannot be a proper

Ix3

business purpose; that is, the circumvention in the
future of governmental poliey that suggests that a
cash-out merger by the majority of the minority is not
a good idea. .

Therefore, when vou examine the alterna-
tive reasons, vou find in the first place thevy are afte
thoughts. They are, as Chancellor Marvel said, somewhas
contrived., But worse than that, thev were in existence

when these people took on the position; and thexrefore,

they are not really proper business purposes in the

f"m
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sense that they are a necessity to the continued
proasperity of the dominant stockholder’s business. T&
is such that they were im‘gxigt@ﬁ@@ when thev took that
position.

80 Sigmal, having the burden of estab-
lishing a proper business purpose in this case, has not
carried that burden., On the contrary, the record estab
lishes that they had no proper business purpose except,
as they say, it wag the only game in town and it repre~
sented an economic possibility, the only economic possi
bility for a meaningful investment of Signal's funds
ailong the lines that they wanted to do. They aould
invest in doszens of other things, but in terms of the
acguisition maxket, it was the only thing they could do
Bo they locked at the minority and pushed them out,
because 1t was the best deal for Signal. And we say
that is not a proper business purpose.

I turn, then, to the second aspect of the

cage on which the defendants had the burden of proof.

- They eclearly had the burden of proving the intrinsic

fairness of the merger, its terms and its price.
Now, let me go baek. At the time of the
date of the merger neither Signal nor UOP nor Lehman

Brothers had made any determination of the worth of

[}
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U0P's minority shares. I will not prolong the argument
by rehearsing what ie 8o clearly in the record, but let

me just state that 3Zignal never considered the worth of

‘the minority shares, They had studies made, but the

affect of the studies was, at what price will this cash
out merger be profitable to us., They never said what
is the value of the UOP shares., Signral determined that
the merger would be profitable, the acguisition of 100-
percent ownership of UQOP would be profitable for the
f@r@é@@&bl@ future from Bignal's point of view at any
price up to $24.

| Signal’s management determined that a
price range of $21, 20 to 21 would be the price that it
would pay for this minority interest. They really
didn‘t say that. They authorized the executive
conmittee to negotiate from that price range. But what
was the basis on which the management set a price range
of 20 to 21? As I have said, it was based, one, on
their studies of at what price it would be profitable
to Signal. And secondly, so far as the minority shares
were concerned, they justified the price by saying, one
it was the sawme price that we paid in the transactions
of 1975, apparently not focusing on the fact that the

price in 1975 has no bearing on '7&'s price. In the




a3

(9]

6

22

23

24

first place, the transactions in '7% were a tender
offer. The stockholders were free to accept or not
accept; and secondly, a divect purchase by arm's
length negotiation directly with the UOP people. What
bearing does that have on the worth of the shares in
"78%

fecondly, they justify iﬁ.by doing a
comparlson between certain figures in 1974 and certain
figures in 1978, and they sav, "Lock. They are just
about the same; and therefore, that gives us the Justif
ication for paying the same price for UOP gshares in °'78
as we did in '74." But that is wide of the mark. The
question ig, what is the worth of the shares. And that
question wae never addressed by Signal's management as
they set this price, which, incidentally, was never
changed.

In connection with that, Mr. Shunway said
well, we set the price. There was also a 40-percent
premium, and we had the fealing that that was right.
They never determined what the aecguisition market was,
in fact, paying in terms of premiums in that +ime in
$100,000,000 mergers. 8o they never determined really
what one in comparable eituations would pay. They just

had the gut feeling that this was fair.

|
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Now, if thev were negotiating and they
waere making a tender offer, no problem. That ig fine,
besause they make an offer and the stoockholders take it
or leave it, and whether the price is falr or gensrous
or anvthing else doesn’t make any difference. There is
a price and the stockholders can take it or leave it.
But here, where there is a cash-~out merger, there isg an
obligation to determine what is the worth or go through
negotiations.

Now, let me gay that neither the UGP
board nor the UOP management ever went through any sort
of analveis to determine what the worth of the minority
shares were. They simply did the same sort of thing,
They saild, well, the figures are about the same as '74,
and we paid that; and therefore, the price has got to
be 21, It beygs the guestion, The question is, what ar
the ghares worth, not what we paid in '74, '75, and not
what are some of the comparable figures. The guestion
is, what are the shares worth., And that neither the
UOF management nor the UOP board went through.

Now, I am not going to go tnrough what
Lehman Brothers and Mr., Glanville did. The record is
clear, and I have already delineated it. But clearly,

they didn't make any such determination.
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Now, there was a dguestion that was never
anewered at trial and was never even addressed in the
briefe, and that is, i1f Lehman, based on its research
and a draft of an opinion in 1976, could conclude that

9

it was in Signal's best interest to vash-out the

o

minority at anything up to $21, how do vou sguare that
with a determination in 1978, when there have bean two

stellar years for UQP since the disaster was over, that

&

the price of 21 was fair to the stockholdexs. And they
never answered. it. So Lehman at the time never made any
studies of the worth of the minority shares., And worse
than that, they never sguared with the stockholders,
becanse they didn't even veveal it, or with this Court,
how you can sqguare an opinion in 1976 that anvthing up
to 21 was in Signal's best interest with an opinion two
years later essentlally directed to the stockholders
that 21 was fair to them,

Let me make one other point. I would
suppose that you could make a financial analysis of the
worth of the shares and thgn say to vour stockholders,
we have made a financlal analysie of the worth of the
shares and we have concluded that it is worth so many
dollars, and we have had a study made and comparative

analysis made by a finencial analyst or an investment
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panker, and we have determined that this is, as best w

3,

can, the failr worth of the shares. Thatis one way of
doing it. But there is a far better way, and it is a
way that really reflects what the value is, and that is
to neagotiate. That is, forget all the figures, Tach
side comes to the bargaining table armed with whatever
information it has. It has its strengths and its weak-
negses, and it hammers out & bargain, and it is the bes!
possible bargain that the defendant Signal can make.
And conversely, it is the best possible bargain that
the common stﬁﬁkhmld@r@ can make. And if theyv don't
get together, there is no deal struck. But if they do
and there has been honest, hardwfgught'bargaining; then
you can gay the price ig falr, because both sides have
exerted their best efforts to obtain the best price,
and they have met on common ground.,

Now, let me gay that there was no nego-
tiation here, though it was represented that there had
been. 8o that we neither had financial analysis at the
time nor did we have negotiation. What we had was a
price set by Signal and agreed to by UOP. Thus, the
defendants came to this trial with a very, very heavy
burden. They had the burden of showing intrinsic fair-

ness, and that included convincing the Court that, in

Tt
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fact, though there had b@@n no analysis at the time and
no negotiation, the price of $21 was for some reason
fair.

How, the Court then has to determine
whether the defendants carried their burden. What did
they do to carry their burden? They didn't bring
Mr, Glanville, They didn't bring Lehman Brothers.
These are the people who were supposed to have assuraed
the minority stockholders that the price was fair., But
thosge guys were not called, and none of them showed up
in the courtroom. I will not pause here on the
inferences that should be drawn from that. Instead,
the defendants collectively waent out and hired a new
investment banker, Mr., Purcell of Dillon kead, and his
task was to provide in 1980 the justification for the
1978 $21 price. And therefore, the defendants elected
to place their responsibkbility for the burden of proving
intrinsic fairness on Mz, Purcell,

Now, let me pause before we go into
Mr, Purcell's testimony. Mr. Crawford and Mr. Walkup
were witnesses in this courtroom, and what thev said
here was that the price was fair not because of nege -
tiation but because, since each was wearing two hats,

they could not negotlate; and therefore, they steered a
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middle course and arrived at a price that was fair to
both sides, Now, the Ffallacies in +hat are parhaps too
aumerous to catalogue in this argument. But let me
point out that aside from the nondisclosure of this
novel theory of how you carry out fiduclary responsi-

bilities, the minority is entitled to more than the

opinion of the executives of TGP and Silgnal that the

fa

Fair to both. But that is not what the minority is
eantitied to, They are entitled to a fair price, not

the price that in the opinicn of the dominant stock-
¥ E

H

holder is fair.

S0 that as the defendants approached this
trial, they could not and did not rely on Mr. Crawford
and Mc, Walkup or Signal to justify the intrinsic fair-
ness, They laid that burden on Mr. Purcell. The
Court, of course, will review Mr. Purcell's elaborate
report and his testimony both on direct and cross and
will evaluate his testimony. But I suggest to the
Court that I think vou will remain as my@tifi%ﬁ‘&g I am

when you look at all that to find out how Mr, Purcell

really finds that $21 ie a falr price. He prepared an

elaborate veport stuffed with figures and backed up by
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undervalued assets on wmy balance sheet.” What did

elaborate-looking exhibits. But when you boil it all

First of all, he finds the market price,
and that takes three or four pages of his report., What
i all the deal about? The market price is what the
market reflected, and you don't have to go through an
elaborate recitation of prices to come up with th@
market price., It 1s theve. And then he goes through
an equally elaborate labyrinth to come up with the
investment value, and that comes out to about the sane
figure, g@m&thing"im the area of $815. And then he says
"Well, I disregarded the net asset value.,” Why? Well,
because it wasn't golng to be liguidated; and therefore

traditionally, you don't give much weight to that.

@wﬁe
:‘,&9
by
&

r}

The signif. thing is that he 4id not
give any waeight at all to the net assets in the sense
of really determining whether they were undervaluad
assets. And why does he do that? Well, he did a due-

diligence wvisit and he talked to Mr. Crawford, and what

did Crawford say to him. Crawford said, "There are no

Mr, Purcell really expeat Mr., Crawford to say; "Yes, I
have got a lot of undervalued assets and we never valued

them and you ought to look at those cr vou ought to hav
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an appraiszal made"? Who is kidding whom? Mz, Cra

}

ig the chief executive officer of one of the defendant

5

in this case. He has put his name and career on the
iine that what he did was fair. Ie& he going e turn
around and tell Mr, Pureell, "Yes, there were under~
valued assets"?

.

Pureell , looking at the situation and

ying that he perhaps has no expertise in timberland

gsituations, doesn't even turn to his own timberland

rd

(2%

experts in the house o0f Dillon Read to find out whether

it is vealistic to carry on a balance sheat 220,000

rland

o
@

acres of btiml

‘K.ﬁ
L&‘

‘;Ev‘”

that, He just relies on Mr. Crawford, who tells him,

no, there is nothing undervaluad,

at BI8 an acre. He doesn’t even dJdo

Now, the next thing that Mr. Purecell did

was, he took into account the strueture of the frang-
action, and I am mystified to this day as to what
effect that has., But what he ssems to say is, well,
because the stockholders voted in favor of ths trans-

action, the transaction ilg, therefore, fair. And it

s
oF
£ u
&
s}g
ﬁa
[N
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seems to me th rly wrong.

In the first place, what he is asked to

do is not to determine whether it won in a popularity
contest but what the value was. 2nd the faet that the
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stockhelders aid
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holders did, in faat,
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avaluation on a
bagide the point but
what is

gtand going on
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than Jjust be the evalu
stand up there and tes

Now, the

compute the percentage
remenber that Mr,
that was a job for

My. Davm and a

prepaved Bxhibit ¢ and 7 of the Dillon Read report. and
what they did was %o take hundred-million~dollar transge—
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Q

percentage

20 they mechanically to

vote o

Purael l

Mr. Reid did4 that celeulation

*tions within a roughly comparable period and determine

premium paid in

ig not germane to

for it, ware not
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vote they
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aAnd therefore,
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stockholders is not only
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shows that he doesn't rsally underh
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ation expert. He purported to

tifv on the unltimate guast

“ﬂ@’fﬁ;ﬁ

noe migrepresgentations. 9So

own situaticn and

next thing that he did was to

ot premi um But yvou will
did not de that. I guess
in his firm, because a

and

that, But in doing

ok as the starting point the day
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before the announcement of the merger. The result of
that was that they never screened out whatever run-up
there had been involume and price by newsg or rumors or
leaks cgoncerning the inpending mergers.

Now, that doesn't always happen. In the
UoP~8ignal transaction that we are conceined with there
were no rumors and no ieaks, and you seé that by the

fact that the market price doesn't go up and the volune

“doesn’t increase in the weeks prior to the time of the

ann@&n@@m@mﬁ of February 28. But in many cases it does
happen. &nd therefore, if you really want to measure
the difference between the unaffected market and £he
merger price to get a percentage, vou have got to look
ba¢k, you have got to do a little bit of analyéi%_amd
determine what is the unaffected market price,

Now, it mystifieg me why, Mr. Purcell
knowing, because he testified after M. Bodenstein,

that Mr. Bodenstein had analyzed each and every one of

the transactioneg that Mr. Daum and Mr. Reid had included

and had shown by analysis in Exhibit 6 exactly which
oneg were correct in the sense that you didn’t need to
gereen anything out and which ones weren't, there was

<

no answer on that. He didn't bring Mr. Daum and

[a13

Mr, Reid, and Mr. Purcell made no real egplanation,

1=
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except wa always do it this way,

Wallg'if you are trying to determine the
percentage of premium, vou really want to know what is
the unaffected market price and what is the premium as
of the time oif the m@fg&ﬁg And he wasn't interested in
that. He wanted a percentage that cawe out 30 to 40
that would tie in with this merger. And there wag no
answer on that at all.

Mow, I have paused a little bit on this,
Why? Because it i8 very important. My, Purcell savs
the market price was 14.%0, Qkay. Fine., We all know
that. The investment price is the same thing., He dige
regards the net asset value and the structure., That
doesn't have anything to do with it. £o that hzg deter
mination that the price of 21 is fair depends clearly

and entirely on Mz,

premium, And there

Daum and Mr, Reld's percentage

ig just no answer

when you analyge it -~ I mean analyze it =- the
pexcventage in comparable situatlens is 70 to 80 per
and not 30 to 40 percent, as Mr. Purcell said.

8o in spite of this, Mr, Purcell in h
report suddenly right out of the blue savs, "Based

all the forvegoing,

He doesn't tell us

£f 21 is £a

e

I conclude the price

&0

why or ha

to the fact tha

dogsgn 't tell us how in

af

at

on

¥
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report. He gives you a lot of facts, some of which are
wrong, most of which appear in the record are not con=-
tested, and suddenly he says the price is right,

So I thought, well, at trial he is really
going to show us hig gifte and give us the benefit of
some real analysis, and we sre going to be hard put
when Mr. Purcell gets on th@‘ﬁtand@ becauseé he is going
to make us country cousins look sick., Nothing like
that happened. He went through the same exercise. He
told us what the market value wasg., He told us what the
investment value was. He ran through his repert. And
then suddenly he savs, "Based on all of that, I think |
the price is fair,” and that is all he savs.

8o that if the case stopped there, I
would suggest that the Court would be forced to con-
clude that the defendant, coming into the case with the
burden of proving intrinsic fairness, had failed.
Neither Signal nor UOP nor the absent Lehman Brothers
noy, indeed, Mr, Purcell introduced that dquantum of
testimony even ex post facto that would justify a find-
ing that the price of §21 was fair,

But the case didn't end there. We came
armed with the testimony of a gqualified expert, who

had, in fact, done his homework and not only did it but
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told the Court and the defendants how it was done.
What was done by Mr. Bodenstein for the first time in
this entire sorry transaction was an analysis of the
worth of the minority shares. Until he did it nobedy
else faced the guestion and made any determination,

Now, Mr. Bodenstein didn't just review
the facts and say, "Based on my experience and my
prestige and my firm's prestige, in my opinion == and
take it for what I say -—= the worth of the shares is
so-and=go.," What he did was, I think, what the Court
ghould expect in a case like this. He did a number of
analyvses, aﬂa he took the time and trouble to explain
them all to the Court and to the defendants. There is
no rabbit out of the hat at all, There is no "It is my
gut reaction based on all the foregoing,” and all of
that., He tells you exactly why and how he comes to the
@@ﬁ@lm@i@n@ He also tells you that no matt@rlwh@ came
to it, be it Signal, be it a third party, be it the
minority, th@t the analysie has got to be the same if
you are evaluating the worth of the minority. So it
doesn 't matter where you come from., This is the
analysis that he would make.

Now, im addition to that, Mr. Bodenstein

tock out any possibility of a raaical or wild opinion,
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speculations or predictions. He was, first of all, con
é@f@atiV@@ For example, he postulated no growth to
UOP, though, in fact, the record showed since the time
of the x@@@vary £rom the Come~By~Chance disaster con-
éi@@@nt growth for UOP., And it is elear that the five-
year forecast made not by Mr. Bodenskein but by

Mg, Crawford for UOP and submitted to Signal postulated
growth, But in making his analysis, he postulated no
growth,

He took a conservative discount figure
and he combined, for example, a @@ﬁgérvativ@ analveis
of the excess liquidity with a very @@n@@rvaéivg
estimate of the true value of the forestlands. YHe t@@k
two conservative numbers, put them together and then
discounted them further by taking a further @@mg@rvatiV@
number., So that what he did was o analyze the situa-
tion to make a determination of the value of the
minority shares in 78,

He, incidentally, clearly indicated that
the best way of determining value for the shares would
have been an arm's length negotiation. But sinece that
was precluded by the activities of the defendant, he
did what had to be done, and that is analyvze the situa-

tion and make a number of determinations to determine
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the value of the minority shares.

The Court will remembsr that his numbers
did not come out exactly alike. Unlike Mr. Purcell,
who comes out right on 21, his analygi@ produced an
area. OSome figures are higher. I think there is one
that was lower. But based on that, not on an
individual one, Mr. Bodenstein could say that the valus
of those shares was not less than $26 per share.

Now, the defendants had the burden of
proof on the question of intrinsic fairness, and they
did not carry that burden. 1Instead, having failed to
carry their burden, they mounted a furious attack in
their brief on Mr. Bodenstein. In three @r'f@ur days
of cross-examination they never laid a glove on him,
really. 8o in thelr briefs, recognizing they are going
to lose this case unless they can disceredit
Mr., Bodenstein, they mount an attack on him and seek %o
suggest to the Court a method of caleculating the
damages that will justify the $21 thaet was set without
any reference to the worth of the minority shares.

Pirst of ailﬁ they ovexrlook the compara-
tive analysis. Right at the outset of his testimony
Mr, Bodenstein delineated a careful comparative

analveis, backed up by the tables appearing in his
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report, that indicated that on that basie alone the
shares of UOP wers worth not less than $26, and they
just overlooked it., They try to get the Court to
believe 1f it didn’t rzead the record that no such
amaly&ig was made. They prefer to concentrate on
Mr. Bodenstein's analysis by the discounted cash=flow
mathod.,

Pirst of all, they try to aiiminat@ that
by making what amounts to a ?@@tmﬁrial motion #o strike

his testimony, though no tim@lygm@ti@m‘wa@‘maﬁa at that

 time. Secondly, they have dredged up an unreported

opinion in the Frick case, and they savy that because in
the Frick case the Court digalAQWQd't@@tim@ﬂy‘that used
the ais@@unt@@ @&gh%flmw‘m@ﬁh@d@‘that there is avg@m@ra;
prohibition against anything that is denominated dis-
counted cash~flow method.

I suggest to the Court that, first of all
the Frick case is an appraisal case and, as T will come
to in a second, that is a different sort of an animal.
Secondly, when you examine the Frick case, vou find tha
the Couxt did nat'r@ally say that the discounted ecashe-
flow method is forever barred like a leper from this
courtroom. What it did say was that in that situation

the expert had made projections by extrapolations and

L
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projected way in the future and then discounted it back
to present worth, and that was elearly unacceptable in
terms of the history in appraisal cases of values baged
on projections. That iz not what happened in this case
at all.

Mr. Bodenstein's gituvation is not an
extrapolation of his own and then a projection, First
of all, he did one retrospectively, not a projection at
all. Secondly, h@ did one on what amounts to ona-half
of what is already in the vecord and not hie extrapola-
tion or his projections: management's pr@j%@ti@ng} And
thirdly, he did a discounted cash-~flow analysis based
not on his projections, not on his extrapolations, not
on his speculation, but on what Crawford, a defendant
in this case, furnished to Arledge as managém@nﬁﬁg pPro-
jection and what Signal itself used in coming to the
determination that it was going to take over the
minority position.

Therefore, thie is a different animal
from the Frick case, and it is not gubject to the
infirmities that led the Court in that particular ecase
to say it would not allow that sort of analysis as the
bagis for a recovery.

Now, secondly, the defendants try to drag
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this case around the covner and make it into an
appraisal case, Einger and Najiar made it clear that

a defendant caught in & cash-out merger cannot relegate
the plaintiffs to an appraisal, p@ﬁf@@%iy_al@ar; and
that is what they are attempting to do.

THE COURT: May I stop you thers,

MR, PRICKETT: $ure,

THE COURT: Before I forget. The case
law indicates the standards that are to be applied in
appraisal actions for d@t@rmi@img the value of shares
on the date of a merger., Are you interpreting the

Supreme Court's various insinuvations that appraisal is

not the only remedy as meaning that i€ vou are seeking

a valuation of the shares in this type of action, that
yon must use some different approach for determining
the value?

MR, PRICRETT: Yes,

THE COURT: Because it seems to me that
the corollary of it would be, vou would be right back
to having an appraisal action in a different form, would
Vou not?

MR, PRICKETT: That's right,

THE COURT: In a different fashion. T

mean, if you took this case and applied the general
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considerations thet go into an appraisal &@tiénﬁ we
would be getting an appraisal of the stock, would we
notL?

MR, PRICKETT: That de exactly what we
would be getting, and why have we wasted all the time
in proving lisbility. I mean, we are entitled to that
from the outset, If the Court is goinyg to say, well,
we have gone round the barn and we have found lisbility
and now we are going to appraise your shares, it seams
to me that the Supreme Court would say in any case
where there is an unfalyr cash-oui merger, the remedy
is appraisal., 2And so what is all the fuss about? If
you don't like the price when vouw have bhaen cashed out,
you are back at merger, and Singer is dust & nullitv.

le

[

THE COURT: 1Is there not one possil
difference, though, to the extent that liability enters
into 1it? What you are then doing is, in effect,
valuing the stock for all the sghareholders, not just
those who gualified orx sought an appraisal.

MR, PRICKE®T: Well, I think that is
correet, That is, in an appraisal situation only those
who realize that they had been diddled and take the
affirmative steps te get appraisal, and if they go

through that monstrous remedy, thoge are the only peopls
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who regover; whavreas, in fairness, in a ¢ash-out merger,
where vou make a showing of liability, vou then have a
recovery on behalf of the entire class who haz been
deirauded. So that the remedy is brosader., and for the
individual shareholder, if the guantum of relief is the
gam@@ why should he bother about his neighbor? He Just
goes in and says the price is not faiy, and all he has
got to do is prove the price iz unfair, and then he
recovers a fair price.

But I @ugg%%t‘ﬁhaﬁ T think Singer and

iajjar, while they don't spell it out @i@&rlyg paggest

P

that the remedy, guite apart from the faect that the
e¢lass is broader, is a different remedy.

THE COURT: So you have to figure it a
different way or compute it a different way.

MR, PRICRKETT: That's right.

THE COURT: Is that the approach vou are
using here?

RICKETT: Yes, I think so.

=
&9
@

g

Lat me pause a little bit on what the
defendants did. The defendants would like to have this
treated as an appraisal case, just as if it was a
statutory appraisal, as if Mr. Weinberger had asked for

appraisal on the 6th of July and we were now at the
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point of appraisal. Then they go through the mumbo-
jumbo of the appraisal vemedy, the balancing of this

and that. And by assuming vavious figures they can get
it to come out the way they waﬁﬁg that is, they, fox
example, postulate a lé-pevcent discount figure. BAnd
there is no testimony that gives any basis for that.
But by means of these szamples they can show the Court
and you can show any price you want from §5 to $100 by
just balancing the pieces, and then you come out and
you have vouy appraisal figure,

Now, let me say that even if you accep:
that premise, they just didn't do enocugh with Mr. Purcell
to establish the basis for that. As we pointed out in
the brief, they just don't have enough even for a decent
appraizal ocase.

Now, I wae going to touch on Tanzer 2 and
Lynch, and maybe it is time to do it. I think, Your

Honor, in approaching this situation ~= and this is

By

perhaps the most ticklish problem that the Court facess
that is, what is the remedy. I think Tanzer and Lynch
do not provide much by way of help.

In Tanzer there was no contest; that is,

there was no testimony put in by the plaintiffs, so

there was no contest on what the defendants' euperts
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gaid, B8So the Court simply accepted that as the wvalue.

And in the same way Lynch turns on lts
particular fact, and there is no guidange, and there is
no attempt by either one o6f those two couvrits to facge

A

i
=

the problem as to whab the S@@p@ of the remedy is
fairness case where the matter has been litigated and
there is evidence by the plaintiff on the true value,
So in a sensge the Court is going to be
facing a situvation where it has got to determine what
is the proper remedy in a fairness case where the
plaintiff has put in evidence that shows a price
contrary to the cash-out mevger priee. &nd I think tha
in approaching this vou have to take a look at what
would have happened in different faetuwal situations.

Suppoelng this action had been brought

2

prior to the time of the merger and we had presente

the Court with the vecord that is now before it. The

remedy that the Court would have enforeced there, assumi

2

vou agreed with us, would be to endoin the merger. You

&

would f£ind that there had not been disclosure in terms
of the proposed election and that, therefore, the elec-
tion would be enjoined until there had been a proper
diselosure. And what wouldyow be doing there? You

would be preventing the gtockholders from being caghed

ng




out. You would be keeping them in the same plage they

Now,; 1f the Court had not had an oppore-
tunity to enjoin the vote but the action had been filed
immediately thereafter and the. record were before the
Court a couple of days aﬁﬁ@r%&ﬁﬂ@@ alearly what the

Court would do then would be to order a new vote afier

digclosure of all the relevant information. What is

g»:‘a
3]

the Court doing then? It putting the stockholders
back in the position they would have been but for the
develictions of the defendants,

Now, that is quite different from the

appralsal action, You can’t endoin an action where

o
%

there is going to be an a@pxaigﬁlﬁ They go throuah
with it and then there is a determination of the price,
It is kind of a condemnation. But here clearly the
Couzrt can enjoin, can order & new election, and I
suppose that but for the rights of third parties the
remaedy of cholce would be rescisgsion; that is, put the
stockholdere back before they were wrongfully deprived
of theilr shares, and then they are back in the same
position and the defendants avre back in the sans
position. &o that is olearly what the remedy is. You

alther prevent it or you put it back. And in this case
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1 the vemedy of choice by the Court would be to undo the

o | haxm and put evervbody bauh in 8guare 1.
3 I den't think it takes much imagination

4 to show that in this case, two years havihg intervenad,

. . '
8 p @ A

5 two and a half years having intervened, it Litewally is

g

‘put the stockholders back, Ri ghtg of

®
s
o

mpossible

O~
fals

7 third parties have intervened and everything else., But
8 that has still got to be the objective; that is, to put

n the positien they would have been

(=

9 the stockheolders

i

+ Wow, thst

=

10| but for the wrongful scts of the defendants

Ny ig different from appraisal,
12 * In appralsal you siwmply say on this date

3] what was the value, You don't look at anything else.

I

4|l &nd you have all of the case law interpretations on

15 limitations of righte. But that is not what vou sare

16 doing here, You are doing something entirely different,

You are trying to put the stockholders baeck in the

position they would have been in but for this asetion,

19 s ‘ . o
hind therefore, what you waont to do iz to fashion a

vemady under your eguitable powers that tries to schieve

‘?

N

£ third parties.

f=fo

gn?

hat without eutting into the vights o

o
]

Now, one way of doing it would be, of
wourse, to order Signal to pay the diffevence between

the value they paid and the value of the stock in their

%{ﬂ
g"%
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ain, be

cause the

all in this situation, including the defend

But, Your Honox

Llems aboul a remedy such zs &l

8

equitable thing to do; that i

2

of having an equity pazticipa:

2,

be complicated. And thesrefore

@x

o le to award money damages.

has got to be attempting not

on & basis of trying te put th

o

the position they would have
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UOP. On the contrary, they would have had theilr money

-
O

7 || back din 1978 but for the illegal merger and the unfair
8 price. So they are not getiting a windfall, They are

9

9 just getting what is coming to them. 2and

10 Signal is not being punished for its manifest wrong-

fmfia

lr value foxr what it took
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11 doing.,
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simply pay:
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12 | over., It i a falr price the income
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getting, I
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13 stream that it took over from the mninority shareholders
b oo I b
14 Now, I have talked perhaps too long. Let
15 me conclude,

16 The chairman of the beoard of UOP zaid in

17 x

this courtroom that this cash-out nerger was dene

4

because It was the only dame in town. Let me use hils

analogy. Bignal decided to acguire the chips of the

2

L2

degide

§

minority. I%, to set up & game, It

gtacked the decgk and it pocketed some of the aces. It

i)
[

quickly deslt itself and some other people who partici-

hand, but it selected the
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the game for the wminority
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Crawford didn't play for the minority shareholders. He
turned hisgs cards up from the outset and he agreed that
8ignal was going to win. Lehman was the shill in the
game., They were brought in to make it look like there
was a fair game golng on. The directors @f UOFP went
through the motions and they agreed that Signal had

won falr and sguare.

The stockholders, to use the analogy,
were not at the game but they were told about it later.
They weren't told everyvthing, but they were assured
that the hand had been plaved fair and sguare and that
they had been diligently represented. They were told
that they were the winners in the game and that their
winnings were in the amount of $21., They were not told
how the gawme was plaved, and they were not told that
Signal had no other option, and they were not told that
Signal would £ind the tak@w@ut merger profitable at any
price up te $24., And they believed they were the
winners because they were told so by people they had a
right to rely on.

In faet, the winners in this game were
Signal, the people who dealt the hand, set the price
and controlled all the players.

What we suggest, Your Honor, is that the
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trial and the record in this case show that this was an
unfair cash-out merger of the minerity, the very sort
of situation that the courts of Delaware well bafore
Singer and since Singer have sald that they would pre-=
The record in thie case is

tect minorities against.

complete, and the Court should set the merger aside or

i

gshould order damages in the amount that preof has shown
that is, that the value of the shares of the minority
Your Honor

was not less than $£26 per share. Thank vou,

THE COURT: All vright. Thank you very

much, Mr. Prickett.

MR, PAYSON: I was going to ask feor a
short recess before My, Halkett makes his response,
Your Honor,

THE COURT: We are definitely golng e do
that. Mr. Payson, you are ahead of me as usual. We
will take a fifteen-minute recess before we resume,

(Brief recess taken.)

THE COURT: BSorrxy I antieipated evervbody

B

coming in. I thought I was five minutes late, so every:
body else would be here; my usual proesdure.,
Mr. Halkett:
MR, HALKETT: Good afternoon, Y@@ﬁ Honor.

To start with our presentation here, I am not sure quite
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where you dive into this pool, but we will try.

Firet, I will asszume that this Court has
read and will be familiar with the contents of the
various briefs that have been filed, and I know that
during the course of the trial yvou made notes as we
went along and you are generally familiar with the evi-
dence that was presented; and ﬁh@r@f@r@g I am not qoiﬁg
to try and go back over everything we @aid before.

THE COURT: Let me say I conecur in that.
I did grant Mr. Prickett, since he is representing the
plaintiff, perhaps a little longer than I had intended,
but under the eircumstances I think it was proper. I
will not think 111 of your side if you don't respond to
the minute in equal time. The briefs were Very compre-
hensive, and I have read them, and they do discuss the
evidenece in great detail,

Let me say this. I don't think it is
necessary to go over in detail every point that is also
addressed in your briefs, because they are lengthy but
very @@mpr@h@ﬁ@ivgp as I view them, in addressing the
evidence. 8o we can ¢go on that basis.

MR, HALKETT: Well, we will try to in
discussing those matters be selective in some way, and

on ‘that score I think that in the plaintiff's veply
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brief we were at times taken to task for not having
replied to everything or to have set forith in our brief
various matters which the plaintiff apparently feels we
should have addressed ourselves to. I wguid like teo
say at the outset that we h&v@; we believe, in our
briefs met head-on all of the real ama‘mr@ﬁible issues,
both legal and factual, in this case, that we will cone
tinue to do so0 and not address ourselves simply to
little bits and pleces of fluff that seem to float
around in the air.

Another part of the problem in discussing
the case is that the plaintiff himself seems to change
direction or change focus on what his case is all
about. We find in the reply brief arguments on things
that were not included in the earlier briefs and an
emphasis on matters today, for example, which were not
briefed in the reply brief, on the matter, for exanple,
of the " burden: of proof. It is a little difficult for
us to grab a hold of thig ease.

In that connection, first of all, we
started out with what clearly was a complaint for fair-
ness case. That metamorphosed in some fashion into a
case for some type of misrepresentation intertwined

with a failrneses ecase. And now in the zreply brief we
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seem to be dealing with some sort of reprehensible con-
duct case, a@@@rding to the reply brief, plus misrepre-
sentation, plus fairness. 8o 1f we don't come totally
to grips with all of what the plaintiff thinks we ought
to, 1t is for these reasons.

K@wg at the outset there ies a tenor put
on the discussion this morning I would like to come
back to, and that is this business of the standard by
which the conduct of the defendants is to be measured,

and that is one of the Lynch versus Vickers case. of

disclosure and candor. And I believe that the plaintiff

during his discussion earlier this morning kept using
the term "gomplete candor." One @f’thé great difficul-
tles in a case of this type is dealing with this idea
of what "complete” means.

Let me give you an example of the type of
difficulty that apparently even the plaintiff suffers
from in this case. I would like to turn to the
plaintiff's reply brief at Page 21, and at the top of
that page he has a subsection which T would like %o
reaap and I guote. "The defendants' brief does not
raspond to the fact that Signal's tax counsel stated to
the Commissioner of Internal Revenue that the following

was 'the business purpose' of the merger to eliminate

it
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cutside stockholders,” citation to PX-29%, T& then
goes on, "Paragraph 2. Business Purpose for Feorm of
Transaction," He then guotes.

Now, I have here, and I-waul& like to han
up to the Court before I say anything more, a copy of
the reélevant page of that document., I will hand a COPY
to plaintiff’'s counsel, since apparently either he overs
looked it or we get to this question of gomplete candor
That is, the brief does not contain nor refer to Para-
graph 1 of that exhibit on that page, which says,
"Business Purpose of Transaction. Signal, as the owaer
of 50.5 percent of @@?9 believes this txaméa@ti@m will
enhance its investment in U0P, eliminate potential econ=-
£licts of interest, provide for a freer £iow of
resources between and among UOP; Signal and Signal's
other wholly-owned subsldiaries, provide access %o
Signal'e management and expertise, and provide other
economies through congolidated operations.” That is
what 8ignal told the Commissioner of Internai Revenue
was the purpose and the bm%inegg‘puxp@@@‘af the trang-
action. Surprisingly, not one word of that @az@graph‘
appears in this plaintiff's reply brief when he Bays
what we told the Commissioner of Internal Revenue was

our business purposa,

g
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Now, perhaps that iz not complete candor
by the plaintiff with this Court as to what is con-
tained in the evidence. Maybe it is just a good
example of th@‘gfaa% diffioulty that one has in dissem-
inating information to people in trying to piek out
from a mass of facgts what cvonstitutes complate candor.

So what we are talking about here is a
case in which at the outset we are trying to decide
whether or not any of the materials that were supplled
or not supplied to the minority shareholders are such
that this Court should set aside the vote of those
minority shareholders approving this transaction. 2As
we have salid before and as I think we have to say again
somehow or other the faot of the vete and the fact that
that was given to the minority shareholders is eon-
stantly being repressed by the plaintiff in this case.
In fact, I find it absolutely incredible that anyone
can describe or find & way even to describe as repre-
hensible conduct on the part of the &@f@mﬂants sub-
mitting to the mim@rity shareholders the right to vote
on the merger, That is what the plaintiff says in his
brief,

Throughout the plaintiff’s reply brief

there are statements such as, "Dafendants now admit” or
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a little bit specifically, but generaily, I want to make

what an appropriate class might be or should be and who

“As defendants themselves acknowledge," and et cetera.
There are just too many of those in the brief to take
on one at a time, but I do want to say generally that
wa did not make such admissions. We do not so
acknowledge, as the plaintiff tries to put those words
in our mouth. BAad as the plaintiff's reply brief is
read, I wish the Court to understand that we do not
agree with amy of those statements that the plaintiff

has therein set forth., Some of them I will talk about

that comment,

A moment on the plaintiff's motion to
enlarge the class at this point and why we did not undes:
take a specific response to that motion at this time,
First of all, the determination of the class as well as
Mr., Welnberger's suitability as a class representative
for that class was based upon the original complaint:
namely, that of the fairness hearing. Where we end up

in this case will obviously or may obviously affect

a proper class representative ought to be. For example
if, indeed, we are trying a fairness case hers, then we
submit there should he no change in the e¢lass. On the

other hand, if there is some other view of the type of




64

D

20

]

[
n

3
CaZ

case that we ave trying here, then guestions sueh as

Mr. Weinberger's suitability to represent another class

‘come into play, without spending a lot of time on it at

this point. And the m@agﬁﬁ we didn't r&?ly earlisr wasg
to avoid having to spend & lot of time that might be
UNNEeCessary.,

hs the Court is prebably aware,

Mr. Weinberger, who is in court today, during the
course of his deposition testified under ocath that he
was not misled by any of the materials which had been
supplied to him; guite the contrary. He did not raly
upon any of the materials that had been supplied to him
guite the contrary. He did not vote on the merger, and
he had made up his mind in advance of the meating that
he was not going to vote for the merger for the very
reasons that he found that the price was inadeguate, he
found that Lehman Brothers was not independent and thin
of that kiad.

Depending upen what might otherwise ba an
appropriate class, we submit that My, Weinberger would
not be an appropriate class represantative to reprasent
anyone who is deemed to have been misled or to have
acted in reliance on any such material. But, as we

have said, that should wait ancther day, and I want +to
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merely make a statement Ffor the Court that there was a
reason for our taking the position which we did, I
think there has been @n@m@h time and enough words spent
on too wmany things at thie point,

I would like to turn, then, to the

question of the role of the partles in this o

o

BE ==
namely, the role of the defendants == and try %o put
that inte some context f@th@r than in tevms of a bit~by
bit reply, line by line, to the plaintiff's position,
First of all, on Page 19 of the plaintiff's reply brief
they state, "Wo reasons were presented by the
defendants as to why, in view of the obvious conflicts
of interest that their counsel pointed up for them,"

2t ¢eteram.,

Wow, there is no testimony in this record

whatsoever that any counsel for any defendant said that

any defendant had a conflict of interesgt., What +he
evidence, in fact, does eghow iz that the counsel indie
cated to thelr zrespective clients that they owed a
responsibllity and a duty to both sides, Signal's ins

house counsal told the Signal directors on many occa-

N

sions that since they served in the positicng in which
they did, they had duties to both sides.

For example, Mr, Prickett is an offieer

il
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of this court, and as such he owes a fiduciary duty to
the Court and to the legal procéess of the state.
Me, Prickett also owes a fiduciary duty to his elisnt
in this case. Are we, then, to conclude that there is
a conflict of interest in Mr. Prickett's position in
trying this case for the plaintiff? Obviously not,

What one has is a sitwation in whieh one
can and often does have a positien in which he owes
obligatlions to two or more parties, and the guestion is
how does one deal with that particular situation, how
does one handle it, and where are the accommodations
made in dealing with the parties to whom one has dual
respongibilities.

That was the situation which we described
and talked about earlier in this case and which
Mr., Prickett rvefers to in hig brief as the two-hats
situation. Notwithetanding Mr. Prickett's statements
to the contrary, we have not abandoned that position.
It is not a position one abandons., It is a fact, and
it is one about which one cannot be unaware in trving ¢d
analyze what went on in thie case,

Apparently, however, the plaintiff's
position in this case is, having stated the ?@lati@nw

ship as one of conflicting intere: then builds on

@
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that on sowme gort of rationale that, therefore, one
owes everything to one side oY the other. One is bound
by the law and otherwise to do everything one gan for
hae to find some other way
ko take cvare of itself., Well, that obviously, again,
is not the case, and I am not going to start citing
other types of ezamples.,

We are not here in a vosition in whieh we
were obligated to favor either all of tha minerity
shareholders of UOP to the exclusion of the shareholdersg
of Bignal or vice versa. It seems to ug that that is
precisely the thrust of the Binger and lated vases.
They are predicated upon the situation in whieh vou
have & majority shareholder of a company, and the law
pPlaces on that majority sharsholder a fiduciary duty te
the minority. The majority also hasg a fiduciary duty
to its own stockholders, 8o what does ene de to resolve
that confliot?

Now, in the past apparently it was suffi-
¢lent that the majority shareholder had a duty, and ita.q
only duty was to its own shareholders. €1 ingey has said
that is not the case. You owe a fidu weiary duty also to
the minority, and you are veguired to deal with that

minority in a way whieh iz fair, not that whieh iz the




; abgolute best interest of the nmino
9 faiy to the minority as well as fair teo

Apnd that is where we started out in xzhis

Lad

4 | was our posgition and that is
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6 Now, again, the whole business of Singer

/ and this balancing of responsibilities comes out in
8 | plaintiff's argument on this so~called $24 2 share

? | reference to Exhibit 74, It is a long exhibit, and
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to decide whether or not the board of dirsctors of
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gnal was going to adopt and approve a proposal of
cash merger of the mincrity shares.
were analyzed at stock prices ranging from $18 up to

through $24 a share.

aﬁ% s 9 42 - 5 4 )
' New, first of 11, there is no guestion
19 . 5 4 s ,
but that that exhibit sghows that, had Sighal purchased
the shares at $24 2 sharerit expected that it would have
21 :
made money on it. In faoct, what 1t shows, I believe, is
22 ,
that there would have been roughly a 6-percent raturn o
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itend to go threugh it other than te make mention
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But 25, 28, 30, 32, up to that point in time, where

Iz that what +he

Signal wmade not a dime

fa2o -

plaintiff here is trying to suggest? Because if 1t is,

then what would Signal be doing to its other share-

holders to invest money at no return?
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Interest] snough, at $24 g share what
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one comes up with, as I saild, is roughly a §-percent
raeturn. Aand if you turn to the testimony of

Mr. Bodensteln, Mr. Bodenstein himeelf in talking about

o

what people were willing to invest in such secures

things as corporate bonds never went below a T-and=1/2-

AY

percent return., 8o the plaintiff heve would have

Signal in ilts prudent exmercise of it

£

responsibility to

ite own shareholders make an investment less secure th&m

bonde at a return rate lower than anvithing My, Rodenste]
gaid people were investing., It makes no sense,
What you ave talking about ig, vou come

¥
back to this situvation of finding a balance of what is

The majority is certainly not reguired o give ug

everything to the wminority, nor iz the ma 1 jority now pers

mitted to kesp to itself all that the law technically

‘%‘9
f:ﬁz

allows it to keep. Our position on the so-gal two

ln
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for nd certalnly not an excuse

nything a
of improper conduct., It is simply a desc

facts as they are and with which snyone

this type of case., Ware it not so0, I thi
would very easily end up that there would

And clearly, the Legislature in Delaware

there can be and the Court has sald, yves

ut it must be failr.
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Let's turn to this guestion of negotbia-

tions, This dead horss has been flayed

few more words I think are important., Contrary to what

plaintiff gtates in his reply brief at P

never admitited that there ware no negotia

never sald that no negotiations were pos

have never said that there was a @mmﬁi£@
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have been described in great detail in o
I will not go over them again., We have
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that the negotiations occurred, and we have described
those in our brief.

What we have said, what we centinue to
say, is that there were not and could not be negotia-
tions of the same type which ocourred in 1975 and which
are the type which plaintiff seems to eguate with the
word "negotiation"; mnamely, that the only negotiation
that deserves that title is one in whiéh people get
together and hammer things out and argue and get down
to the best, lowest or highest priee either side could
come up with.

Again, it seems very clear that the whole
thrust of the Singer decision and other cases is to
seek ways of testing transactions other than that for
the very reason that you cannot have and cannot eupect
under the situation of a m@j@rity and minority share-
holder that type of tramsaction. They said the
majority cannot deal in that fashion for its own best
interests.

We have also said that such types of
n@g@tiati@ng are not mandated anywhere. Nowhere hasg th
plaintiff at any time during the history of this case
pregented one case or one authority to support the

arguments that he makes here about negotlations,

8
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Insofar as it b@@@mag a gorollary of that but not
exactly on point is his discussion about in reference
to the Sugarland case. That is a situation whieh
obviously is finapposite to that here., There, there
were at the time of the negotistions with Party A
actual offers which had been received from Parties B
and €, and which apparently those who were negotiating
totally ign@réﬁs Here, there was no such situation.
There were no other people offering to buy the minority
shares,

Secondly, this concept that there would
be and we should have looked for @émp@timg offers is
just nonsense, What is the idea that there is going to
be a competing offer from some other source to buy a
minority interest, 49.5 percent of a corporation, the
other 50.5 of:whieh is owned by some other stockholder
who is not selling? We know of absolutely no case

whatsoever where there have been competing bids for

- such a minority interest, nor is there any evidence in

this case that there is such a market or that there
would be such competing bids.

What we are really, it seems to me,
dealing with at this point in thi@\@aS@ are nuymbers of

these things, as the plaintiff has gone out and the
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to deny the stockholders some sort of opportunity to

really consider the matter. They had almest three

plaintiff has looked at every possible case in this
area that he can find, each o6f whieh has different fact
situations, deals with different paxéie@ under differ-
ent relationships, different particular circumgtances,
and hae plucked the variocug criteria that the courts
have looked at in those cases and somehow or other tried
to transpose them all into this case and say, "Why
didn't you talk about this one,” and "Why didn't you do
that one?2® I submit that that is n@t the way to analyge
either this or any other case in this area.

For example, this businees of rushing the
time. I guess there are a couple of cases in that area
in which the management of companies has played games,
if that is the correct term, with the holding of stock~-
holdere® meetings, the annual meetings, in order to
achieve certain results,

Wow, what the plaintiff here suggesgts is

that somehow or other this whole transaction wasg rushed

monthe before their vote was taken to consider a whole
variety of things, inecluding such things as what the
market was doing, whether or not the 821 was a fair

price at the time they voted or not. Three months.
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This is rushing,

We alse run into gsome things that, again,
muddy up the waters in this case., I keep coming back
to it, because it iz kind of illustrative of what we
are dealing withg‘rather than standing on its own
having much significance in this case, and that ig the
proxy solicitation, employment of the Georgeson firm,
If you will recall the way that one started out in this
case, this was a situation @é nondigclosure that zome-
how or other this wheole thing should be set aside
because we didn't tell the stockholders that the board
of directors had not voted specifically to do thisg.
hfter we pointed out in our briefs and argument that,
indeed, it saye right under that, "As approved by the
board of directors," and it saye 30 in the minutes,
rather than let go of it, it becomes something else,
How, what it is, it is part of this reprehensible con-
duct. SBomehow or other we are out trying to coerce
these people into voting for this merger.

A couple of points on that. How much
coearcion does one buy a proxy firm fer $6,000? Anyone
with any knowledge whatsoever of what proxy firms charge
and what they can or cannot do would be szurprised to

know whether they even contacted all of these pecple
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for $6,000, never mind put their arms up their backs,

The next thing is the total illogical
part of the argument here, which is why on earth 4id
we hire somebody and send them out there to get people
to vote for something we d4idn't have to give them the
right to vote on in the first place. And not only that
if we decided what we were going to let them vote and
decide on the merger, why on earth are we out there
getting people to twist thelr arms to get out and vobte
and vote in favor of 1t, because we ocurselves had set
& 66-and=2/3~total-vote requirement? We didn't have %o
do that if we were out to do im the minority.

Lehman Brothers. I think a bit waseaid
more thiz morning on that subject than ecertainly I had
axpected by the offhanded way in which the plaintiff in
hie brief had dismissed the Lehman Brothers brief. But
I will leave the large part of that to Lehman Brothers'®
counsgel., But over and over and over the plaintiff in
this case misgtates what that document isall about and
misstates the testimony on this recoxrd. Anﬁ gach time,
again, it shifts a ii%ﬁlé bit.

Firvet of all, it ig not now and never has
been Mr., Glanville's opinion which was given to the

stockheolders, It was the opinion of Lehman Brothers,
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This wmorning for the firet time I heard it was & combin-
ation of Glanville and Lehman Brothers. At least they
are baeking up that far.,

- Secondly, they talk about this business
of that report having recommended a purchase at £21 a
share. There is not one place in that document where
such a recommendation is stated. If vou want to try and
£ind a recommendation in that document at gome price,
the best you canm do is $19 a share, but at that vou

- have got to work at it.

How, it is also fascinating on that subjeat

that what we have is an argument on the one hand that
somehow 0¥ other a docuwent prepared and somebody's
idea of what this was all worth in 1976 becomes so
terribly important that the stoeckholders should have
known about it while the same party is arguing that we
were unfailr because the stoekholders didn't have the
right in May, 1978 to rely on opinions that had been
done in February and Mareh, 1978. 1In other words, on
the one hand, waiting two months while things changed
was oo imngg‘whilg on the other hand, evervbody should
have been hound by something that happened twe vears agg
Also, in%mfar as it affeects us, the

‘plaintiff’s vreply brief talks in terms of sur having

3

|
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abandoned Lehman Brothers and the Lehman Brothers opinion.

That is utter nonsense. PFirst of all, I think it should
be pointed out that the Lehman Brothers opinieon was and
is part of the material u@@ﬁ‘whi@h we rely in setting
forth the transaction. It wag a part of the proxy
material, and we don't abandon any of that. We have
never abandoned any member of that organizatien. But
what on earth is the need to drag p%@plg into court and
to come down from whatever their business activities are
when they have already been deposed, their testimony has
been taken, and at the ouvtset of the trial has all been
placed in evidence by the plaintiff himself? What is
there to be gained by bringing somebody down to do it
all over again?

Finally, Lehman Brothere was never the
Bignal expert. Signal did not hire Lehman Brothers,
8ignal, in fact, had no ocutside investment banking firm
involved inthis transaation. However, having gotten
into trial, having gotten into court, it seems only
prudent that Signal would have gone out and wéul@ have
retained for purposes of this trial an expert to opine
on the subject o0f the values a@@‘@%h@r matters invelved
here. That i what we did. By s¢ doing we certainly

were not abandeoning Lehman Brothers. Lehman Brothers
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had never been our expeéert on anvthing,

8o when one looks at the situation of
who ax@‘w@ﬁ who are the defendants and what wers we
doing in this case, I think some of these things we
have just gone over need to be put back inte context,

I would like to go and ¢turn to the subjec
of damages, fairﬁ@%@ of the price, things of that kind,
assuming we have gotten there. And as we pointed out
in our brief, we think the burden was and is on the
plaintiff in this case to show that the vote of the
shareholders should not be counted, Bafore I iaav&
that, just begause I don't want to be accused a few
minutes hence of having agreed with the plaintiff'e
position on that subject, I believe the test in looking
at what the shareholders had is not as the plaintiff
stated. I don't know that there is a matter in even a
practical sense where you ¢can say that you can have a‘
complete disclosure, &s the plaintiff himself is
apparently aware in his brief, r@f@rxing’t@ our submisge
glon te the Internal Revsnue Sexrvice, at times one has

to make a choice. BAs the Court in Lyneh versus Vickers

‘said, and T qu@%@ﬁ "Whether defendants had disclosed

8ll information in theiyr possession germane te the

transaction in issue, and by "germane’' we mean for

T
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present purposes information such as a reasonable
shareholder would consider important in deeciding to
sell or retain stogk.”

It is not everything vou kﬁ@w@‘ It 12z not
averything you did., Somebody has to make some value
Judgment to keep the dissemination of information from
taking on the size and bulk of the Manhattan Telephones
Directory. And what thosze decisicns are ig information
such as a reasonable shareholder weuld considar

important in dec¢iding to sell or retain stock.

Fy

e
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What we have discussed in our brief

<,

these matters which the plaintiff has raised about
negotiations and &0 on im the context of that standard
and not some other standard,

Turning, then, to the guestion that savs
if the Court were looking at this for whatever reason
in terms of a falrness case, what do we have, we have
not said nor are we saving now that we think this ig an
appraisal case or should be an appraisal case, and I
will talk a little bit more about the discussion of
appraisal as it comes into our brief. But based upon
some of the guestions Your Honor asked of plaintifffs
counsel and the discugsion on that, I would like to

turn to that for a minuke.
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"It seems to us that what one has and what

one had in Delaware was, prior to Singer ths law

permitted a merger and a merger under which the

minority shareholders are taken ocut for cash and that
the only xight that the shareholder then had was to cem
in and say, "I think the price I got for my shares was
unfair.” And thereawas then an exanmination of one thing
and one thing only, and that was, what was a falr price
for the shares that that stockholder now had been
required to turn ovexr.

What Singer did is, we believe, expand
that situation to say not only does the law provide tha
the majority shareholder has the right legally te cash-~
cut the minority shareholders but he must do so im such
& way that the entire transaction is fair, not just the
price, because if that was all £inger was saying, then,
in our view, Singer would simply be saying let's rura i

back into an appraisal case., It gets inexcorably tied

W

IR

[ 3

into, it seemsz to us, what the posszible remedies are pre=

Singer and post-8inger and appraisal case and non-
appraisgal case,

Certainly, it is elear that in an
appraisal ease if the plaintiff there wers o have

requested some sort of injunctive relief or some sort o

T
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resgigglonary raelief, as a matter of law he would have
had no basis to even discuss that with the Courts,

nder the @@m@alléd fairness ¢asa now
those possibilities are open to the Court to be conw-
sidered not just on the price but on a whole variety
of aeriteria. And I believe iﬁxig the Tanzger case which

trles at least to arvticulate some elght, nine or %an

I%

different ecriteria, which, depending on the partloular

fact circumstance, may be something thst gourt should

@

look at to &@t@rmiﬁ@ the entire fairness of the transe~
action. One of tﬁ@%@ ¢riteria iz the fairness of the
price. Another of those is the business purpose, and
g0 on. Put they are by no means egqulvalents in terns

of the wvarious eriteria.

o

In ing

{5
=]
o]

appraisal case there was one ¢

that the Court looked at, and that was the fairness of

k4

the price, In a Singer-tvpe falrness case what the
Court looked at was & whole viariety of different
criteria, of which one ig the failrness of the priece.
Now, what we are then saying is, whather
it ig in an appraisal case or whether it is in s fair-
ness case -~ and directing one's attentlon e that
particular element, to wit: the fairness of the price

~= how does one go aboub it? Is there a different way
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‘bsen adopted and some standards had been articulated by

v in another

=g

¢f arviving at a fair price in one case tha

case?  And we gﬁbmi% to the Court that there is nobk,

The inguiry in both cases is the fairness of the price.
Now, historieally, because of the

appraisal remedy and the appraisgal cases whisch have

gone on for a long time pre-~Singer, some standards had

the courts in giving people some guidance as to how one
comes out in arriving at a faivness of the prive for a
minority shareholder whose sharss are being merged out.
We belisve, as we have stated in our brief, that the
relationship of that test, which was evolved in the
appraisal cases over through the failrness cases -~ T
believe it is the Poole case which we have @i@éﬁ in our
brief., And the language that we have cited there -- and
again -- ves, Poole versug --
THE COURT: I know what you mean. I ean't
pronounce it either.

MR, HALKETT: Thank vou. As we have

iy

pointed out, than, the griteria applled in a fairness
case should be the same type as applied in an appraisal
case.

How, let me stop & ninute and back off a

=

little, Value, Ffair price, is an interesting concept,




83

one that has bothered me for a long time in a lot of
different ways, before law school as & business maijor,
as an undergraduate in accounting courses, and as a
lawyer trying lawsults over various types of property,
whether you get into condemnation oy whether you get
into preoperty damage or whatever vyou get inte when vou
start talking about the fairness of price of anything.
And the one universal thing that I think is true
throughout any of these types of situations iz the need
to depend and rely upon so-called axperts once somebody
strays away Lrom the most simple exercise of tryving to
determine what something is worth or the value of some-
thing.

Methods of valuvation, people still
struggle with that. They write books about it. People
who write books ebout it then write later books about
it, trying to grapple with the subject.

First of all, this business of capital-
izing future income or however the term is used, sure,
that is used, and it is used in a number of types of
gases, I have been exposed to it in a number of types
of cases. They are generally the types of cases in
whieh what one is really talkiﬁg about is a present

existing thing which is going to be a wasting asset
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over a peried of time, such as a gravel pit or somethin
of that kind, in which one is @ryimg‘@@ say that its
real value is what it will sell for in the future. One
tries to estimate what the future income stream will be
because you are going to have X million pounds of grave
which you are going to sell over so many years at such-
and-such a pound, et eetera, and you take the present
value of that, ané that is the value of that undredged
gravel pit. But we are not dealing with a gravel pit
in this situation. We are dealing with an ongoing
business., And the guestion, then, is one of what is a
method of evaluation that might fairly lead to coming
up with a8 falr or reéasonable value of the sharesz in tha
company .

The case which we have eited in our brief
although it 18 an appraisal case, gertainly and
admittedly doez not disgualify it from the analysie tha
one has to go through of how do vou evaluate shares,
And as the Court there said on Page 9 of its opinion -=-
and I guote -~ "Thus, the ecash~flow technigue sought to
be invoked here is, in my opinion, overly speculative
for the same reasons; i.e., that it rests upon events
which have not been shown to be reasonably probable of

happening.® It is speeulative,

=
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Wow, Mr, Bodenstein's way of arriving at
his value in this case was to mé% that method, which we
gay 1s too highly speculative in a case of this sort to
serve as any real Indication or proper evaluation R
method of these shares, Contrary to, again, plaintiff’s
putting words in our mouth, we have not and we are not
moving to strike Mr. Bodensteln's testimony. He is
entitled to any way of arriving at his opinion he wante
to., If Mr, Bodenstein wanted to arrive at it by looking
at phases of the moon, he is entitled to ik, and it goes
to the weight of that cpinien and to the credibility of
the witnese. BAnd that iz all that that case says, that
that sort of technique, in attempting to evaluate shares
in a company, ls not a relisble or valuable technique
in arriving at what one iz seeking to find; namely, the
fair value,

Now, how does one go about £t? Well, I
have always had difficulty in this ease, and I continue
to have it in this case phileosophiecally, with why one
doesn't just stop by saying, where one is dealing with

shares of a corporation which are traded on national

¥

exchanges over a sufficient length of time with a suffi-
cient number of shares out therve that there is, indeed,

a market, the fair market price, the fair value, is




gimply what the market sald it was, in this case
roughly f@urt@@mvamﬁ a half dollars. BSomehow or obther
we have gotten to the point that éay@ one ignoresg that,
pay no attention to that, Certainly, from the stand-
point of the plaintiffe in this case, that is the way
they approach ik, Just lgnore the shares. That is what
we are trying to value, shares. You ignore what the
market is saying and you come about 1t by looking at
projections and you come about it by looking at what
the future heolds and capitalizing it and deing something
of that kind,

On that seore I think it is important to
realize why there is in our brief that section that
discusses these various numbers. Those are not our
numbers. Thoge are not the way we would suggest the
Court go about viewing and arriving at the value and
the fairness of the price in this case. They are there
for one reason and one reason onlys It is to show the
great facllity with which one ¢an manipulate numbers.,
And I don't mean “mamip@lat@“ in a pejorative sense. I
mean by "manipulate®™ just plaving games with numbers by
ta%img all of the given that My, Bodenstein used and
aimply changing his disgcount factor, or you can take

ongediscount fasctor and add something else in. It is

TE
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gimply to show why that method is as unreliable as it

is and why the Court in this case which we Just cited

found thst the ecash-flow technigue was ovarly specula=-
tive. That is the FPrick case.

How, interestingly enough, in respondiny
to that the plaintiff sgays and uses the term whieh on
analysis is meaningless; namely, he made a retrospec-
tive cash~-flow analysis, Stop and think sbout that.
How on earth do you make a retrospective e¢ash-flow
analysis? A cash-flow analysis is taking future income
and bringing it back to a present value, It is all
progpective. How much will I pay today for a future
sum of money, of which I don't know the amount?

Now, what Mr. Bodenstein here did, in
speculating as to what the future will hold ~-- and %hat
is all it is -~ is pick on different things from which
he then said, "I have the right to epeculate, and my
speculations are wonderful." 2and if vou will wecall,
in the firet case, when he started his testimony, he
took what had actually happened in 1977 and saild, "1
speculate that it will stay that way unchanged forever.!
buring the course of his testimony he took 1978 and
said, "I take what I know of the first part of '78, I

will speculate as to the second half of '78, and then I
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will speculate into the future on what will happen.”

How, the plaintiff savs, well, it isgn't

really speculation becauge I use Signal's figures,
First of all, a correction.  Mr. Crawford didnp'l

prepare that five-ysar projection. Please. The people

Jeo
gﬁ

the Financial Department of UOP obviously do it. .
The president of the company doesn't sit down and
prepare a fivemy%at prejection. In any event, that is
merely somebody else'’s speculation as to what the futur
will hold,

8o there is no sueh thing as a retro=-

spective cagh-flow analysis. It is always a prospective

cash-flow analysis, and that is what you 4id in this

case, and it has got lts problems. 2And it is obviously

o

3

because of prebleme such ag that that in the appraisal
cases this Court has taken the position over the vears

that what you look st ig hard facts, and vou go back

and you look at ag many hard facts as you #an, including

what actuelly happened during the last five yvears, what
atetually happened insofar as the nature of the raturn o
the business, what sctwally happened insofar ss the

dividends, what actually happened insofar az the prices

at whiah the gtook

traded in the warketplace.

fomehow or other what we have here is a

B
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situvation in which for the five vears which precedsd
the merger, through good wimes and bad, throuygh
improvements from 197¢ on or whatever, by whatevar

adjectives you want to apply to it, the marketplace

never vaiued these shares at over $192 a shave and didn'¢

even get te $1Y a shave, The highaest 1t ever got was

about 18 and 5/8 during that five-veay perlod, and for

[t

a good part of that time it was & lot less than that.
Mr, Prickett in hig avgument, in his

looking at Mr. Purcell's zeport, says something about

fe=t

looking at market, looking at market prices, whieh, by
the way, I remind the Court is one of those things
whieh in the appraisal cases the courts have sgald we
look at and pay attention to, Why? Well, these things

s obviously a

feto

all have to be put into context. And it
concern in teeting whether or not a werger is falr teo
the minority to see if what this really is is a @rab by
the majority of the minority shares at a time in the
history of ithe company when they can do soc and get a
bargain or make 5 deel or take advantage of something
that is just around the cormer that they know of and
the others don't know ¢f or for some external reagon
just iz not placing a wvalue on those shares.

8o what we ave saving is, is the market

iy
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rice of these shares on the day before the merger an
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amount. Why do veou analyze the markaet

@? Why do yvou analyze it over a periocd of time?

you are looking to see is,.is that s fair
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or ie. it sberration. You find that the
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n selling historically for 21% a share but

monthe 1t has bean at ¢10 a share, and noj

hat the najorlity decides to grab it. That
@ inguiry not only on whether the entire

8 fmir but whether or not the price is

t ie one of the things that Mr. Purcell
ort glves the prices at which the stock

eriod of five years, and thig clearly was

not an aberrational figure.

fecondly, thie business of the premiunm.

Thaere id no magic ke it, If that is all there were to

these case

and we

would get

Ly

som

wa would have a ecase, we would ceme in,

would look at what the market price wasz, we

e other ones, we would £ind preminm,

®

apply it and say, "That is it, fellows. You win, and

vou lose.”

£t ds like anvthing else, another wav of
a handie on the falrness of a price and

like in terms of the marketplace. Whethe

o

K

(2
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percent, one has to look in the context of & whole lot
of other facts and not take them out of contexh.

To say that My, Purecell's entire
appraisal wasbasically an opinieon based on the fact of
the premium is just utter nonsense and doew not deserve
to be in the plaintiff'e brief and does not deserve o
be talked about here.

Why did we not go with thie nolse and
clutter and background? Well, Mr, Purecell testified
that ia his business as an investment banker %he
standard practice in that business in trying te discuss
and arrive at premiums is to use the market price on
the day prilor to the announcement of the merger., Might
somebody do something different? 0Of course, they might,
How much weight does one put on it one way or another?
It all depends.

If you remember, Mr. Bodenstein had somne
prices that he used for caloulating his premiums going
back two, three, four months, In faet, one I think went
back more than six months before the actual merger. Wha
knows what happened during that period of time in the
marketplace that couvld have affected the price of
ghares both nationally, internstionally? Rumore of war

changes of administration, all kinds of things happen.
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Whe knows whether the president of the cowpany died or
announced his retirement in thet period? Whoe knowse wha
factors went into this background? And once you start
dealing with that, you just start making it a Never-
Never Land of using it in anv fashion at all,

The guestion that is here is really the
guestion of, if we are at that point of the fairnese of
the price, we have had zreally about four or five differ
ent opinions of the falrness of that %521 price., We had
it from Lehman Brothers, the boavds of Signal and UOP,
We have had it by Dillon Read, and we have had it by
somathing more than 92 percent of thé shareholders,
minority shareholders of UOP, Those who chose to vote
on the guestion of the merger voked in favor of that
price., When that is combined with what the market was
paying and willing to pay and what these stockholders
were willing to sell their shares for immediately prior
to the merger, I think that it sets a pretty good
standard for the fairness of that price.

Now, before I conclude I want +o, if I
may, just yun down briefly through my notes that T made

@

during plaintiff's presentation, because there are some

©

things in there, although I don't intend to go through

everyvthing, that I de want to kalk about,

g
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One, the plaintiff keeps talking abouk
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this iz a ratification case. Tt

cgase, And I make that distinction because the ratificar

tion cases have been cases: in which the majority has ha
the power, has mnot given to the minority any powar to
change it and has simply put it te their vote. Theay
have ratified it. That is a different situaticn than
we have here, and I don’'%t think they are necegsarily
analogous,

There is another comment on this business
of Lehman Brothers, and whethar it is carelegsness or
not on the part of the plaintiff, I think it deserves a
comment or two in the interests of complete candor ia
the regord. On Pages ~- vou can tell ug ~-- in our
brief we set out who the people wera at Lehman Breothers

who were assigned to this project and what their rels~

“tionship was to UOP. Plaintiff's eounsel in hig remark

said something like they put together a team of people
who had had no experience and no knowledge of UOP. %ha
is just simply contrary to the evidence, The team was
actually selected on the basis of knowledge which they

had and their abilitv to pull together, basad on pre-

viouely working with this particular client, the informa-

tion they needed then to go forward. ‘That part of the

B

L5
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evidence is in our brief, and I am sure that we can
find dt, I don't want to misstate it.

talked about this bueiness

]
et
2
o
s
g

I have
of thelr report, and I won't repeat it. What came out
during the plaintiff's post-trial briefs was some argu=

ment about UOP'g menagement having recommended it. We

heard a lot today about UOP's management and whatever,

There 48 not one bit of evidence in this case that how-
ever you want to define "menagement® -- even if you
define it the way plaintiff wants to, as somathing
other than the board of directors -- that th@y did mot
approve of the merger, and that ig 2ll part of
plaintiff’'s burden, If he wants to say to this Court

that that was a misstatement, then 1t was the plaintiff

burden to show that the management, as he defines it,

of UOP did not favor this merger, and there ig no such
evidence and no such burden is there, and I don't know
why we are hearing about it now.

Th

@

buginess purposs, There is ample
t@%%im@ny a8 well as doouments all over the reaord here
of a half s dozen or more business purposes in which it

L

was in E2ignal's interest to acguire the other half of

§1

UOP. As we had stated in our brief, we believe that

ginply saying that it 18 to one's aconomic advantags to

&
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acquire may well, standing alone with nothing else,
satisfy the business purpose regulrement, But that is
not where we have stopped, not now, not then, not ever.
What we have iﬁ'%>Wh@l% colleéction of different
reasons, and I am not going to repeat all those, inclu-
ding the reasons we gave to the IRS, which did not seem
to be important te the pleintiff,

Now, if one really analvzes it, what is a
business engaged in any activities for if it is not in
the leng range for thelr economie benefit? Whether it
is thelr economic benefit oy saving on taxes, thelr
being able to make loans or to make loans at favorable
‘rates or whatever it is, of coursge, it is to their
economic advantage., That is why they are in business.
What other businegs purpose is there?

By the way, an intevesting part of the

pleintiff's argument is somehow or other we are to he

a
Bt

¢

chastised because we did not come up with, as he gald,
the real answer to the guestion in this case, what wexe
thege minority shares actually worth. And I would like
to pause on that for a minute, and I would like us all
to think for & minute as to what Mr. Bodenstein thought
that the real value of these shares was, All I heard

from Mr. Bodenstein is not less than $26, That means
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& hundred, one hundred fifty, two hundred, a thousand.
That meets that criterion. 2All he teld us is not less
3 than $26. MNow, what we have is, we have testimony and:’
4 | we have evidence showing that $21 was a fair price, and
5 | that is what we are talking about.

5 | This business of the negotiation again,

7 that troubles me as to what duty one has., For example,
8 if am'aﬁtaxm@y were to have in trust for a client a

9 | certain number of shares of a company with the obliga~
10 | tion to sell those shares for the benefit of the client
11 and 1f someone walked in his door and said I understand
12 you have X number of shares of such=and-guvch and T will
13 pay vou seo many dollars, which was way, way in excess
14 | of the then market price, I gather that the plaintiff's
15 1 position in this case is that no matter what those cir-
6 | cumstances are, no matter what the price or other things

71l are, that he could not and would not conclude that trange-

=

8 | action until he sat down sacross the table and negotiste

at arm's length and wrestled with that other side to see

21l 1€ he couldn't get another nickel out of it. It just
21| doesn't make sense.

22 I think that we have responded, but the
23

last point here is on this gquestion of the appraisal

24 . .
- cages and what the remedies might be, I don't want %o
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repeat myself, but obviously, because of the Court's
guestion, I don't want to leave that until we've said
what we think we should. If we are at thieg point where
the Court would decide that the vote 0f the sharseholders
is not to be considered and is then looking at the
entire fairness of this transaction, the entire fair-
nesg includes many of the eriteria other than value.

On the value of the shares we submit that what the
Court is to look at is the various type of eriteria as
to fairness that has been establigshed in the appraisal
cases. And it ie not the corollary, I think vour term
wag, that by doing so yvou turn this into an appraisal
case, not in the least., There are a lot of other
things that must be looked at and there are otherxr
remedies that might be available in some cases,

For example, had Mr. Weinberger in this
cagse, with the knowledge which he purports toe have had
prior to the mergerxr, believed that the price was unfaix
and that the transaction was otherwise not in the best
interests of the ghareholders and had he appeared in
this court prior to the stockholders'® meeting on May
26, 1978 and brought the case as a falrness case seek-
ing to enjoin the transaction, then this Court if it

had been an appraisal case would have been relagated to
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saying, "Ho, I can’t stop it. You are entitled only to
have us look at the value of those shares later.” Unde
fairness-case criteria otlier factors could have been
considered, and a remedy such ag injunction may well
have been considered and a?pﬁapriat@@

The plaintiff himself recognizes that
there are various possgibilities in the abstract but has
come down to the conclusion that probably the only one:
that would really work im this case is monsy, I think
realistically that ls what all of us have figured out.
If we ever got to that stage, that is what we are talk-
ing about.

But the misconceptions and misinformation
which are communicated here -~ one m@x%‘@gampiﬁ before
I go. In his argument the plaintlff said that if the
Defendant Signéi was required to pay in its own etock,
it could be done without tax consequences, I am not a
tax lawyer, but I know that is not right.

In any event, unless the Court has any
guestions, I think we have tried to the extent that we
can to have covered those matters without repeating what
we have said before,

Pardon me., Mr. Payvson has pointed out

one thing that I think we should talk abeut. We were
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flayed abeout the head and shoulders in the reply brief
becauvse we ilgnored Mr, Bodenstein's comparative analysip.
2 | On that subject I do want to turn to the record and I

4 do want to tuvn to the trial transcript, beginning at

5 | Page 692, Line 21. And this was during eross-~

6 examnination of Mr. Bodensteln on May 27, 19806,

7 "Ouestion: Wow, I'm asking you new to

8 for purposes of these qu@@ﬁi@né asgunmeé that you had

9 never dons the discounted cagh~flow method. Just cast
10 that sway.

11 "You have told us vou geparately and

12 differently ueed a comparative analysis method. ¥You

13 | also have testified as to what your opinion was as to
14 the value of the shares, vour report, and as you've

15 1 zestified, it saye not leéss than 26, and your deposi-
16 tion testimony was the 26 was fairx.

7 A "Whether you call the 26 s fair price or
8 | not less than 26, how did you get to that $26 figure,

19 Mr., Bodenstein, using vour comparative analysisg method?
"Answer : Well ==",

At thls point, Mr. Prickett., "Your Honox,

2 .

221 t'm going to object to that. The witness has told the
7 examiner about three times that he didn't do it that
24

way. What the examiner is doing is saying I want you
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to assume that vou didn't do it the way vou said you
did it. Now, how im the world did you do it?

"You can't do that. You can't asgk a
witness to assume. TUe's been very patient in assuming

a lot of things for Mr., Halkett, but vou can't ask him

‘to assume he did it in a way that he's already +told vou

he hasn'’t done it,

"The Court: Let m@ gee 1if I understand
correctly then., Did you reach that flgure as a result
of vour comparative analysis approach, Mr. Bodenstein?

"fhe Witnesg: The 2672

"The Court: Yes,

"The Witness: Well =-

"The Court: The segond part of yvour
aseignment,

"The Witness: WNWo. I think we reached 1%
more definitely on the discounted cagh-~{low method, and
wae tested -=%,

There is then more of a discussion, more
gquestions in which, in all fairness to the record, he
then goes back and, indeed, does talk about conparative
analysis method and the use of a comparative analysis
method.

And then we go over to Page 700, beginnin
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at Line 16, The Court again: "Let me interrupt a
minute. I understand that, and I think really all we
are =~ to get this aspect of your testinmony wound up,
we're focusing strictly on the comparative analveis
method, and I wnderstand you got -~ and correct me if
I'm wrong -~ but I understand that You got vour initial
ballpaxrk f£igure, so to speak, by your discounted cash-
flow analveis, |

"The Witness: Yes,

"The Courts Okay. That vou then tested
that, and one of your primary tests was the comparative
analvsis which we're discussing now.

"The Witness: Right.

The Cowrt: And Mr, Halkett 1s trving to
say, how did you trvy to get under strictly the compara-
tive analysis test from 14.30 to 26, if, in fack, vou
did., Maybe you didn’t. And 1f that is the answer, why
tell us.

"The Witnesss Well, you know he is push-
ing me to the 26, and that's where I am having the
problem. BAs I say, the comparative analysis first
showed us that 21 was not failr,

“The Courts Right. I understand that.

"The Witnesz: And now where do we go?
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It iz the old give and take. You know, is it 27 or is
it 25 or is 1t 262 We are asked to give an opinion.
We have come to one area,

"Now, in the comparative analysis it is
more diffiecult to be that definitive, But if I eould
get & little technical here, a price/sarnings ratio is
no different than a discounted @éghmflgw method, only
you are using the laymen -~ people for some reason,
becavge it has been hammered in, P/8 ratio is something
times the earnings, But that multiple, that 10 multipl
is more technical than just a number. In a discounted
cash=flow method it is ¢the future growth, remember,
growth in cash, multiplied or really divided by a given
interest rate, a perceived regulred interest rate.

"A price/earninge ratio is the same con-
@@pém It is what the investor paercelves the earnings
are going to grow, It is a valuation method just based
on earnings, and it 1s a projection. It is the
investor's projection of future earnings divided by a
gimilar zegulred interest,

"and what we are really saying, if you
are saying how do we know thabk, how did we get inte the
26 area, one was those ?/B ratios of historieal value

of 12.3 or the 15 on the median of the group versus the
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9.9, which is the eupected. And I guesgs that really
was the key target there, where we felt that no company
should be selling an earnings stream that ve were
envisioning for this company at a P/E below that 10.
and you mighﬁ gay, well, then, did youw multiply 10 by
the 2.12 or the 2.62. No, we didn't multiply, but we
krew, as we did our back and forth, that that was just
too leow. And that's how we got te the 26 area,®

And with th&% abegnlutely clear, econcise
description on the record of how Mr. Bodenstein used
his comparative analysis method, we thought that we
just didn't want to touch it. Thank you.

THE COURT: My, Halkett, let me ask vou
just one brief thing here. Do you perceive that in
My . Bodenstein's approach -- and I am havking back to
your views on the fact that the Singer case reguires an
examination of the entire transaction rather than just
# price. I somehow got the drift during the ¢estimony
that without maybe him saying so in so many words,

Mr., Bodenstein was suggesting that because of the ocir-
cumsteances where a majority shareholder was acquiring
100 percent so that it would thereafter own all of the
company, that perhaps in f&iimﬁgﬁ the majority shargQ

holder should be paying something more to the minority
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that that was a method he used 23 a proper one for

and no, in this way: If vou had a stockholder which

@

&

'y

]
¥

that he was removing, Maybe that ig part of the ju
ioation for using the discounted cash-Fflow wmsthod, I

certainly thought that is what he was trying to say,

i
oo

evaluating this aspect of it as opposed to the appraisal
standaxds of a net asset value and variocus other things,

My qguestion, then, ig, do youn feel +hat
that is something that the Court sheuld take inte coan-
gideration in viewing the entivre Ffalrness of the trans-
action under the Singer rationale as opposed to just
applying appraisal standard price computation factore.
I think I know what vour answer ils going to be, but I
am interested in knowing the explanation.

In other words, that would, in effeat,
almost indicate that you can have two different values
on the stock, one for appraisal purposes and one for the
value €hat should go ©o the minority in a situvation
where the majorlty shaveholder was acguiring the whole
thing, whigh I assume in most mergers happens.

MR, HALKETT: Well, I have to answer +hat

with an answer that I don't 1like, but I think it is ves

owned 26 percent, 25 percent or 24 percent of the shares

of a company which one could acquire by open-market
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acguire control at less than 100 percent somebody is

.

purchases over a period of time or in some fashion ~-
there was a lot of discuszsion in the %rial about a
premium or a value to the ownership of the control
because of the right to control what one does and
whether one ends up with cash or reinvestmente or what
one does with the busziness., And if one assumes that at
some point, depending upon the way iﬁ is owned, that one
does not have ownership or control of the company, then
perhaps the way to evaluate the remainder of the shares,
whether it is 74 pervcent or 80 percent or 68 percent or
whatever it is, might well be viewed in a way to
reflect the fact that the acquiror 18 not only acguiring

aial

fso

but should pay for the acguisition of this benef
aspect, to wits: control of the company.

‘How, at some point ln time in order to

paying a premium for that, and that is the reason that
Signal paid a premium in 1975, when iﬁ acquired a
control position. 1In fa@tg it controlled. And the
point that we were trying to make during the txi@i ig
that lt should not have to pay again a premium for
gontrol when the people to whom it pald the Qramium for
control are the very people who are now the minority

shareholders,
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‘being sought and that control was going to be affected

by Bignal., And therefore, one of the things that went

Now, I realize that there 1s some overlap
there, but a tender offer wasmade in 1975 to the share=-

holders of UOP., Theyv were notifised that control was

33;1,

into the mix of price was this element of control that

gnal was getting and paying for., Mr. Bodenstein's

,.
e
Fide

analyeis ls one whieh totally ignoves that fact, both
of 1ife and of @ onomic reality, by sayving, in effect,
you start over as 1If they owned anothing, as
2 gtranger to the transaction who was now going to come

)

in and buy 100 pereent, which includes within it the
right to control what he does with the company.

8o I don't think for that reason that it
is appropriate, and there are other wavs to l@@k at this

2,

also In analogous situations to try to deal with 1t, ang

that ig =-

CTHE COURT: I think I understand your
answer there,

MR, HALEETT: It 13 1like if a 1

m,

5&53

rge lot
in a downtown metropolltan avea can be usad for a high-
rise bullding oxr some other very valuable use, and that

is in multiple ownership, and vou get down now to what

he last 100-foot strip,

is the walue of the end piece,
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and analyze it as 17 that person is entitled to the
same share in the total value of this large increase in
price by putting properties together as the fellow who
had now busily built up the ownership of the 90 percent
I am not Smr%‘What terms you put on it., If vyou end up
there, maybe you say yvou milk it for all you can, and
if T can get 100,000 a square foot because you need it
and that is the fair price -~ but it is that sort of
analysis that I do not think is appropriate in & case
here where everyone acknowledges, the plaintiff
acknowledges =-- in fact, they argue =-- that Signal was
& controlling stoeckholder,

THE COURT: Yes. I think that is perhaps
the difference in Eh@*&ﬁ&l@gy you made there.,. Dut I
think yvou have answered my guestion. I just wanted to
get your reaction to that, again, in light of the argu-
ment you are making %haty viewing the entire transactioy
you have to view something more than a price. Aand I
wanted to get y@uz‘x@a@ti@m to that as a potential
element that yvou should take into @én@iﬁ@raﬁi@m@ that
fairness might require in certain circumstances a
different price than fairness would reguire im others.
1 do not know that that is a viable concept, but it is

something that seems to float into these decisions.
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He, HALEETT: Well, there are two other
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thinge, I may, Your Honor, just briefly on that,
There is an earlier caeé -- I am terrible
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‘in determining the fairness of the

. 5 R

price in a situation of this kind in a merger, it iz not
proper to look a% what the ad%ant&g@ is going to be to

B

n other wotds, try to divevy up that

Tts

@J

the acguiror and,

future advantage among the minority shareholders.

And the second thing here is, I think tha

)

33

when you have had for some period of time, as we did
here for a period of two yearxs =-- and talking aboutd
entire falrness =-- those who owned their shares in the

spring of 1978 in UOP realized that one of the detri-

it that,

&

=3

ments to ownership, 1f you want to call nd

ones of the detriments to value that they were: payling foy
and/or tvading in ¢he marketplace was the fact that
there was a majority shareholder, That wag what they
were buying., . TPhat was what they were @@llin§® That
wags a fact of their corporate life,

Now, whatever that i@g‘whém they then were

‘removed as stog ckholders, it seems to me, in fairness and

ﬁé

in Jeoking at that which is fair, that is a factor that

3 ) »

n determining whether they

(&5

hag to be tasken into account
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were being fairly treated, Whether it is an advantage

or disadvantage, that was part of their stock ownership

v

93‘&

THE COURT: All right, fThank vou,
‘Mr. Balotti, what is vour pleasure?
MR, BRLOTZL: Your Honor, it would be my

tmwmgm% that perhaps we could go through and wind this

up. But I am certainly willing to do what the Court

THE COURT: I would like to get done. I
have domething else at 2:15, Maybe we can come back at

thirea

{3

MR, BALOTTI: ¥You have an appointment at
three, but we can change that.

THE COUrT: I fdgured vou were in that

=

one and we could bend a little.

MR, BALUTTI: I suspect I will be ten or
fifteen minutes, but Mr, Sparks will want to apeak.

MR, 8PARKS: But only for about two oy
three minutes.

MR, BALOTTI: Bo we areup to twenty ox
twenty~five minutes for our side. And Mr. Prickett
will have some reply. So I guess we have another half-

houwr, forty-~five minutes.

il

MR, HALEKBTT: Your Honor, the only thing
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- pogition. I came to the hearing today not knowing what

‘been after Mr. Prickett to let me know what it is he

to tell me his theories as to why Lehman Brothers ought

I would like to interject is, I have a Ffour o'clock
train. We could stay here or come back, but if T can,
I would like to make that train.

MR, PEKCKETT§: Your Honor, that should
tempt me to be prolix. I wiii be very brief im my reply.

THE COURT: What is yeour pr@f@r@m@@; Lo
go ahead and finish it now?

MR, PRICKETT: Let's go ahead, Your Honor

MRQVBALQTWIé Before I start my remarks,
the case to which Mr. H@lk@tﬁ referred is Vice
Chanvellor Hartnett's decision in the Tanzer case, where
he held as a matter of law that you couldn't take into
account synergism ox the synergistic effect of a merger,

Unfortunately, Your Honor, I am afraid
ﬁh&tvz will be more disjointed than uswal this moruning,

and that is because I find myself in an unenviable

the plaintiff was golnyg to say about my elient, Lehman

Brothers., For months «- well, perhaps vears -- I have
thinks Lehman Brothers did wrong. I have been after him

to be held liable.

You may recall the Rule 41 motion I made
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at the close of his @a@@g when I went through all of hi
pretrial submissions, pointed émt to the Court nothing.
There were three briefs after the trial,
1 looked forward to receiving those., I looked at them,
Wothing. I filed a post-trial brief in which I, once
again, pointed out that nothing had been said about
Lehman Brothers and, in effect, invited Mr, Prickett to
at least come forward in his reply brief. What didg I
receive? I received his reply brief. at Page 2 he
states, "Lehman Brothers has filed a separate answering
brief. wWNote 1. The Lehman Brothers memorandum does
not merit a reply.” Then he goes on, "Thus, the Court
hag now for the first time in writing the complete
position of all of the defendants,” It ig a shame that
we did not have in writing the position of the @iaintifi
I think in all honesty that theve was an
ethical obligation on Mr. Prickett's part to set forth
his theories. One is not supposed to try and sandbag ar
opponent by keeping matters for @ral‘&rgum@nt or for
reply brief. I can only guess at what motivated him to
put in that footnote, ignore everything I have been
trying to get from him for months, and then come forwazrd
today and for the first time let us know what the half-

baked theories against Lehman Brothers are. And in
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getting around to those theories, it gave Mr, Prickett
%h@lﬁyp@rtmnity to play fast and loose with the record,

As Mr., Halkett briefly mentioned, one of
the comments that was made today by counsel for the
plaintiff -~ and this is as close as I can come to
quoting it == was the backup work -- and T am referring
to the backup work by Lehman Brothers -- was done by
three juniors who never had anything to do with UOP.
Un@a@@g@ri@ally, absolutely false, At Page 12 of our
brief we state, "Mr, Schwarzman contacted Fred Seegal
because of his previous experience on UOP matters,”
cite to a deposition that Mr. Prickekt put in evidence.
Page 13, "Mr. Seegal, based onhis prior experience with
the company, brought Messrs. Schwarzman and Pearson up
to date on UOP's business and prospects,” cite again to
a deposition that Mr. Prickett put in the record.

There are other examples. That, I think,
is one of the most glaring. I may touch on others as T
go through.

Now, what are the two theories that we
finally heard of today? One, Lehman Brothers can be
held liable because Mr. Glanville was a director of
U0F, Mr. Prickett has known that for vears, Why has

he not come forward before now and said, "This is my
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theory"?

Secondly, he comes up with his %m shall
we call it the oollaboration theory =~ based on Thomasg
versus Kempner. Is this a new theory, something which
just came about? Well, Thomas versus Kempner is now
over three years old. The case it cites for the pr@pésiw
tion is now over eight vears old. Once again, why
wasn't I informed of these theories? 2s a matter of
fact, I could have been informed as late as October 3,
when Mr. Prickett sent over the Thomas versus Kempner
decision. He didn't comment that this was now his
grounds for holding Lehman Brothers liable.

I would suggest, ¥Your Honox, that the
plaintiff has waived any right that it may have had to
try to £ind a basis for holding Lehman Brothers liable
as a defendant in this action and that the Court should
give no credence to any of these theories as a matter
of waiver, for want of a better %term. But as a matter
of law these theories don't mean anything either,

Chancellor Duffy tried a case I guess
almost ten years ago, Gluth versus Syntex, In that @agg
one of the arguments that was made ~-- and, Your Honor,
I may have the corporate matters mixed wup, but that is

because I didn't have an opportunity to prepare Ffor this
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theory == was that some of the corporate defendants
should be held to a fiduciary responsibility because
some of their directors or officers were on the Lomas
& Wettelton board of directors. Chancellor Duffy went
through the theory, absolutely rejected it flat on its
fave, BAs far as I know, there is ne basis in Delaware
law for holding Lehman Brothers liable as a fiduciary
because Mr. Glanville was on the board,

I think Judge Btapleton also touched on
the same theory in Harriman versus DuPont, not the
decisdon cited by Mr. Prickett, but another Harriman
versus DuPont @é@isi@m@ And again, the theory was
rejected. There is no basis in Delaware law for that
theorvy.

The collaboration theory I think likewise

faile. It is based, as I read the Thomas versus Kampne

decision, on a knowing collaboration snd a breach of

duty by a defendant. There iz no evidence in this
record of any knowing collaboration, and you really
have to look at the Thomas versus Kempner facts.

Mr, Harris Kempner, Jr. was a negotiator
of the corporation in the transaction under question,
certainly not the same as Lehman Brothers. The Court

found on the facts before it that Mr. Harris Kempner, J
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was an agent or at least it @@ulﬂAb@ argued he was an
agent of the corporation because of his activities in
negotiations. This is an argument which has not yat

been made with respeat to Lehman Brothers, but it per-

haps will be before the afternoon is over.

And 1f we are to accept this cellaboratio;

=

theory, does that mean that the printer who printed the
proxy le a collaborator? Does that mean that perhaps
Mr. Weinberger, wh@ saye he knew all about this
dastardly merger before it took place, vet he sat by
and let his fellow stockholders be taken advantags of,
in his view, is a eollaborator? He did nothing before
this merger, What about the proxy solicitors? Aare they
collaborators? It makes no sense.

Your Honor, I must touch on the facts a

3

little bit. The facts I think we set forth in our briel

The main emphasis of the brief was the facts as they

Es

touch on Lehman Brothers, What we must remember ia thai

BT

Lehman Brothers is not an insider., It is an independent
third party hired to render an opinion. That opinion it
rendered, Lehman Br@th@r@ does not have aﬁy fiduciary
obligation to anyone who is involved in this proceeding,
That is an allegation in the complaint. It ig not even

raised today in a belated argument.
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‘should suffice. I am also not sure that thig is the

The plaintiff eriticizes the methods used
by Lehman Brothers in arriving at its opinion. First

of ‘all, I would have thought that the methodology of

if

Lehman Brothers is basically irvelevant to this proceed

ing. The stockholders were told what they did, and thag

proceeding in which this Court ought to be telling the
investment community how they ought to arrive at its
opinieons, And I say that not because the Court is
vnable to do that but because the Court is not eguipped
in this proceeding,

The only evidence, I think, before the
Court is that Lehman Brothers could have rendered its
opinion without the due-diligence visit. It had been
the investment bankers for UOP for almeost twenty vears,
took the company public in 1959, It had a long history
with UOP, but they went ahead and did the due~-diligence
visit anvhow. And at that time they visited UOP, talked
with all of the important executives, Mr. Crawford, the
chief financial officer, Mr. Woods, the chief legal
officer, the independent aceountants and the heads of
the various divisions.

I believe that there was some indication

this moxning that Lehman Brothers didn't look at the
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‘fact that it was hived to render an opinion, the opinio

f@ﬁur@ prospects of this companv., I think our brief
points out that, in fact, they looked at the budgsts,
they looked at the forecasts, all of whicgh 1@@ them to
believe accurately that there were no surprisaes, the
company was as they knew it., What thev were hired to
do was to render their opinion. That they did.

Now, some comment about the time in which
they took to render that opinion, the short time.
Again, the only @@iﬂ@nc@ in this record is at Page 1397,
where the Court asked Mr. Purcell was the time short.
My, Purcells’ response was something to the effect ﬁh@tg
not given the fact that Lehman Brothers had a long
history with UOP. There was no problem in Lehman
Brothers rendering an opinion because of its background
with the company.

Whether Lebman Brothers should have done
something different in rendering their opinion is not a
matter that ought to be addressed, All that cught to
be consgidered by the Court in looking at Lehman Brothers

is what it did, how it relates to the transaction, the

=

was rendered, fully disclosed to the stoeckholders, unlike
the case which Mr., Prickett refers to by Judge

Stapleton. 2All of the facts are laid eut.
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" Ona of the people from Lehman Brothers took from that

Now, we have also heard agailn about LB-40
whieh is the nemorandum prepared by Lehman Brothers in
L976. That memorandum continues to be mischaracteriszad
before the Court. Let's remember what this memorandum
is, It is a memorandum that never got out of Lehman
Brothers., It was never asked for by UOP or Signal.
They knew nothing about it. It had nothing to do with
it, never shown to them, It says that a range of 17 to
21 might be fair and hints that less than §21 is a
correct price but that, because of lawsults, perhaps
something in the range of $21 might have to be paid,
Thiz again is fully treated at Pages 5 to 10 of our
bﬁi@fy which doesn't merit a reply.

There is one other thing I want to commen
on, Your Honor, and that is the fact that 1.LB-40 was not

used by anyone in arxiving at their opinion in 1978,

document some statistical material. That statistical
material was used, but that was to save a step so that
it wouldn't have to be recompiled. Again, today we
heard the comment that Mr. Schwarzman saw the document.,
Ags we point out at Pages 8 and 9 of our brief, in faot,
he saw the cover page, never read the document, and it

is, I believe, an unfair characterization of the record
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t¢ say he read 1t or saw it.

There is an interesting comment again
this morning by Mr, Prickatt that he acknowledges that
Mr, Glanville had no knowledge of this document in 1978,
when he was working on the opinion and rendering the
opinion of Lehman Brothers. But he savs Mr. Schwar zman
knew of it and should have disclosed it. Well, I think
that again comes from putting Lehman Brothers in with
the rest of the defendants in this case and not treating
them separately. The proxy that went out, which was
complete, falr and acourate, was not a Lehman Brothers
proxy. They didn't write it. The obligation to diz-
close was on the other parties, and thev did that. They
disclosed everyvthing,

Your Honor, that is about all T have +6
say about Lehman Brothers, but I did want to bring te
the Court's attention one other comment with respect to
the guestion the Court put to Mr. Halkett about
Mr. Bodenstedin having used an approach because this wase
a hundred-percent ownership sitvation. A% Pages 958 to
960 of the transcript the Court put tﬁaﬁ guestion to
My, Bodensteln, and My, Bodengtein categorically denied
that there was any difference, that he would use the same

method for an appraisal or for this proceeding teodav.
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80 I think that while the Court's gquestio

[

is a good one and an interesting one, it is one that
Mr, Bodenstein himself would have to say that there is
no difference., Thank vou, Your Honor.

THE COURT: All right. Thank vou,

Mr, Balotti,

Mr. Bparks.

MR, SPARKS: Your Honor, I have only a
few brief comments. As I sat and listened to Mr. Halkett
and Mr. Balotti, I checked off a number of the things I
would have otherwise said.

First, I do want to repeat one thing
Mr., Halkett said, and I think it best comez from me as
counsel for UOP, and that is that UOP, certainly myself
as counsel for UOP, has never disavowed, abandoned in
any way the Lehman Brothers opinion. That was an
important portion, as Mr, Crawford testified, of the
decisions that were made after consideration by UOP's
board of directors. And there has beén no effort on the
part of my elient to abandon that whatsoever, That
leads to one other significant overstatement that T
believe Mx. Prick@tt made == and I caught sone cth@x
insignificant ones ~- and by "overstatement," I mean a

statement that simply is not supported by the record.
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Perhaps I should say misstatement,

Again, as best as I could copj it down,
Mr. Prickett said all that UOP's directors did was
compare 1975 and 1978 in an attempt, as I understood it
to describe what Mr. Prickett thought was the mental
process of UOP's collective board of directors in eval-
unating the Signal proposal., That, Your Honor, simply
is not correct, and the record makes that abundantly
clear,

Of course, the UOP board, among other -
things, considered the Lehman opinion. The recora is
also clear that there were reports prepared by the
Financial Department of UOP at Mr. Crawford's request
which were considered by the board. But perhaps more
important than any of those things and something that
has just sort of been pushed aside in Mr. Prickett's

analysis is the fact that on the UOP board were signifi

cant independent businessmen, at least four present or

former chief executive officers of other companies,
My, Clements, My, Lenon, Mr. Quinn, Mr, Stevenson.
These people all brought to the UOP board and to their

evaluation of this transaction not only a thorough

knowledge of UOP's business, because all of these people

had been on the board of directors of UOP for some
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congiderable period of time, but thay also brought

3

their own views as chief executive officers of othey

5

companies as to what or how one ought to look at this

At two depositions ¢f those people that
Mr. Prickett took, Mz, Clements and My, Lenon, each of
them testified as to the way in whiech that individual
would loock at the transaction. Mr., Prickett never went
forward to take Mz, Cuinn and Mr. St@vanﬁmn@@ deposition.
I think he would h@%% found it counterproductive, because
I am sure those gentlemen &igﬁ would have had thelr own
appropriate views of how to look at the transaction.
And whether you agres with the particular approach
followed by Mr. Clements or the particular @p@%@a@h

at this

S .

found in Mr. Lenon's thought process in looking
transaction, the fact is that these were experienced
usinessmen aﬁﬂ th%y brought their own views %o the
board, and those have ©o be respected.

T don't belleve that Mr. Prickett anywhere
in this record has mounted any sort of atitack on the

independence of the thought processes of those people.

o
G

just don't think there 1s anvthing in the record., I

know thexe is nothing in the briefs. I think the Court

cannot overlook that. And it 1s sinply incorrect to
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that all UOP's directors did was te compare 1975

o

state
and 1378,
Finally, Mz, Prickett began the eclosing

argument with a hvpothetical
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which sounded to me like some gort of a poker game or

m

something out of the seript of The Sting. It began with
& gquote which My, Prickett ascribed to Mr. @fawfﬁr@¢
gomething have to do with the only game in town., First)
Your Howmor, I don't recall Mr., Crawford having made any
such statement at trial.,

THE COURT: I think it was Mr., Wallkup,

ot
o
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ME. PRICEETT Walkup.
MR. SPRRKS: It may have been Mr, Walkup,
but I don't believe Mr. Crawford made such a statement,

I think it is clear that Mr. Crawford, like the other

ta th
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e

that the Court had an opportunity to evalu

B
o
h

testimony of Mr. Crawford as he appeared here ore

Your Honor, and I think 1f anything came through elearly

from that it was thalt he viewed his responsibility and

role in this as a serious matter,and he viewed his

‘L&u
Els.z

duciary responsibility to the minority stockholders
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of UOF seriously. And I would submit, Your Honor, that
the entire hypothetical that Mr. Prickett posed started
with a false premise, and there was no basis in the
record for any of the following p@imt@‘a@ he followed
them through.

This was not a game, This was a serious
exercise by experienced businessmen of fiduciary duties
1 think they performed them, I think the record shows
that both insofar as their disclosure obligations and
insofar as any other cbligation, including the obliga-
tion of falrness that they had to the minority. Thank
you, Your HONoOr.

THE COURT: Very well, Thank you,

My, Bparks,

MR, PRICKXETT: Your Honor, I am mindful

of the time, and I will be brief.

Let me take them in inverse order., Pirst

€

of all, I did not say that Mr. Crawford had said that i
wag the only game in town., It was Mr., Walkup. Crawford
was a player and & player on the S8ignal team. He didn't
deal the cards and he wasan't in it.

Secondly, there is a statement that there
were some independent directors on the UOP board. Let

me remind you that those self-same directors testified
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1 that they thought that there had been negotiations inm

connection with the price, If these gentlemen were so

]

°

5 | knowledgeable and had looked into the matter so care-

2

fully, how come they testified that they thought thera

N ﬂm

5 had been negotiations leading to the price? It seens

to me that If you are a responsible director, you ¢an

O

7 | at least get the facts straight.
8 Now, I also detected that there was an
¢ | argument made that a couple of other independent

10 dirvectors would have testified so and

[en]

o if they had

' been called. I think that is inexcusable. Their

12 testimony was not taken. It is not in the record. And
13 | therefore, any suggestions as to what they would have
14 | done are clearly inappropriate.

15 Now, let me turn briefly to Mr. Balotidl.

6 1 T am not going to answer all of that. So¢ far ag I am

7 concerned, the important thing isg that LB-40 was an

1a 2 o E = o E ] i 2 )

1 opinion by the banker, and I think it shouldhave been

,C . " o

7 @lﬁel@g*d to the stockhelders. It would have been

20 S , . ( .
significant in any reasonable stogkholder's approach on
the matter, kanowing what these people had saild., Now,
there is a suggestion that My, CGlanville didn't know
about it. That is not correct., He knew about it. He

24

directed it, and his subordinates said so. What he said
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was that as of the time in 1978 he couldnt remember he
had done it. 8So let's be clear.

Glanville was the guy who directed the
report being made. And when it came time, he said he
didn't remember it.

Let's alse be clear about what
Mr, Schwarzman said. I never said that Schwargman read
it. It is5 clear that he didn't, or at least he claims
he didn't, because he recognized that it was an explo=
give document, that there was an obligation teo reveal
it. 8o he read the cover, saw what it was, and said
this is dynamite, in effect, and he didn't read it.
But that 18 not what is required.

He is Smpp@@@@ to disclose to the stock-
holders the hard facts, and one of the hard facts was
that in their file was an opinion that, no matter how
you gloss over it, was a suggestion to Signal that at
the nadir of the fortunes of UOP they cash-out the
minority at 21, that it be in their interest, and then
they are turning around two vears later. That is what
Bchwarzman #aw. He saw that they were on the verge of
giving a contrary opinion, so he said, "I won't look
at the first one.”

Now, let me turn, then, briefly to what
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Mr., Halkett saild. The €irst point I nete he said is
that we ave clalming that it is reprehensible to submit

the ¢ransaction o ¢he stockholders. That 4s not at al

what we eald, What we sald was that 1t is reprshensible

to submit the merger proposal ¢o the stockhelders when
you do net exereise complete ecandor. I suggest the
contrary is true; that is, 17 vou want to de one of
these twansactlons, there is nething wrong with 1t, and
you san probably aveld some of the pitfalle 1f vou nake
complete diselosure. Aand if the stockholders with
averything in front of them say, "Okay, we buy the

deal ,” and they h%@@'aii the faets, vou probably ean do
that, becsuse, as the esarly cases say, s stockholder
fully informed who makes up his mind that he wants o

de it has no standing to complain. It 45 when vou do

not do that and when you engage in reprehenzible vonduct,

such ag nondisclogsure or overreaching., Then the mather
ie fatally desfective,

How, segondly, we are told in Bzhiblit ¢4,
which wae admitited, that Signal made a study and that
this study c¢ame to the attentien of the dizectors of
UoP, and it indicsted that Signal at up te a vrice of
£24 would make a profit. Now, the cases ssv that as s

fidveiary you owe the obligatlion of complete cander 4o

L
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the minority. And Lif the UOP directors, who happened
to be Signal directors, knew this -- and, of course,
they did =- they had an obligation to turn it over.
There is no such thing as retaining this privately for
fignal, The UOP minority stockholders were entitled to
know it. And if Signal had said, "Look, we can do this
transaction at anvthing up to $24 but we are not going
to do it because we only make a 6-percent pr@fit§w fine
vou make that disclosure, and the stockholdexrs know it,
and then if they turn it down, too bad. But if they
vote for it, fine. But what you can't do is not give
them the information. And there is a clear case where
they had information clearly germane to how the stock-
holders would vote and they withheld it.

Now, I see that in the answer the two-hat
theory is again espoused., Wow, I think that Mr, Halket
ig fair to the Court in saving that they were wearing
two hats, and I think it is fair to say that since they
were wearing two hatg, there could not be a negotiation
But then why do yvou represent to the stockholders that
there were negotiations? If that iz the fact, tell the
it., 8ay there can be no negotiatiene in this because
we are in a situation where we are wearing two hats, so

there has been no negotiaztion on the price. What vou
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initial situation. Who are they kidding? What I have

can't do is say we are negotiating on vour behalf but

privately say we are not negotiating: we are doing some

thing else because we are wearing two hats. And that isg

decisive,
Now, there is a sugyestion that there was
no rushing of the situation because, in fact, the stoack:

holders' alleged vote took place three months after the

been talking about and what has been clearly talked
about is that Signal'’s executive committee announced
this proposal to cash-out the minority to Crawford,
their boy on the UOP board, on one day, and six é@ys
later the whole board votes for it. And by that time
the card game is over, and Signal has the vote of the
UOP board. It has mana@@m@mt_gmppag@dlya It has got
Lehman Brothers, who has cranked out an opinion. And
then they trot all this out to the stockholders,

Now, £inally, let me say that the
defendants® argument on damages again stems from an
attempt to relegate this case to an appraisal case.
The Frick case is not applicable because the vice in
Frick was not the method as such but the results, and
that is elearly not the case here. As the Court has

heard in the testimony, Mr. Bodenstein did not make

[

E]
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what he did and he took figures from the company’s own

secondly, that the defendants have failed to prove a

extrapolations and projections, Rather, he explained

(14

figures and their own projections and simply applied thy
method to them,
In short, Your Honor, I would‘sugg@sﬁ that
we have now heard from all three of the defendants on
oral argument, Nothing in the presentation adds any-
thing substantially new to what was finally included in
the briefs that were filed. I suggest that this is a
case where the Court should, first of all, £ind that the
vote by the majority of the minority is tainted by the

lack of complete candor on the part of the defendants;

proper business purpose for Signal; and thirdly, they
have not carried their burden of proof of showing
intrinsic fairness and that, on the contrary, the evi-
dence submitted by the plaintiff shows that the worth
of the stock as of the time of the merger was not less
than 526 and probably a good deal more and that, there-
fore, the Court should award monetary damagee or other
equitable relief to all of the stockholders who were
cashed out at that time. Thank you, Your Honor.

THE COURT: All right. Thank you very

much, Mr, Prickett.
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~involved,

~which helps me quite a bit., And I say the same for you,

Gentlemen, I think perhaps we have
reached the end. It seems to me you have submitted
four or five hundred pages' worth of briefs, and we have
now discussed the matter for four hours, after having
tried it for eleven days, with various motions and
opinions preceding that. And I guess maybe it is time
you all quit and I started to work. |

So I thank you for your arguments and your
pkesentations. Certainly the mattér has been presented

with customary vigor, as I come to expect from counsel

Mr. Halkett, again, it has been a
pleasure to have you here. I compliment you on the
presentation of your argument, I have not found one

yet that was not well presented or easy to follow,

Mr., Prickett. I don't mean to show partiality here. I
am trying to compliment the visiting fireman,vbeeause
it is always good to have him,

All'right; ‘I will take the matter unde#
advisement. I understand your positions on-tha motion
to enlarge the class.  I will come up with something on
that somewhere along the line. We really didn't get

into it today that deeply, thank heavens. I don't
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think it wae the time to. I umﬂ@rgtaﬁ&‘y@ur positions
on it, and T will try not to forget that.

All zight, I think maybe we can all go
to lunch., Thank you.

{Court adjourned at 1:55 p.m.)

@ em me
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