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PROCEEDINGS

MR. PAYSON: May it please the Court:

This is the time set for this Court to
hear the oral argument in the case of Weinberger verses
UoP, et al. Before Mr. Prickett's argument, I would
like to introduce to the Court Mr. Alap Halkett, who
is a member of the California Bar and a partner in the
firm of Laytham & Watkins, and I would also like to
move his admission pro hac vice. I would also like to
introduce to the Court Mr. Brewster Arms, who is the
senior vice président and general counsel of The Signal
Companies. _

JUSTICE DUFFY: Mr. Arms, good afternoon.
And Mr. Halkett, good afternoon to you, sir. You are
admitted pro hac vice.

MR. HALKETT: Thank you, Justice Duffy.

JUSTICE DUFFY: Mr. Prickett.

MR, PRICKETT: May it please the Court:

In presenting an oral argument one must
necessarily be selective, especially in a case that hasg
been fully tried, and in an appeal which necessarily'
includes interlocutory decisions. I have, therefore,
selected four points to discuss with the Court. In doin

so I don't mean to waive or denigrate any of the many
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other issues found in the record and covered in
plaintiff's brief., Of course I'm prepared to vary thi g
presentation to discuss other issues which may be of
more interest to the panel, and I will, of course, try
toanswer any questions that are put to me.

| The issues which I have selected to discus
I believe are fundamental. They are important not only
to the correct resolution in this case, but they are
critical to the evolution and clarification of the
Delaware corporation law. The four points are as
follows:

First, it being agreed that in a cash-out
merger the majority stockholder is a fiduciary to the
minority, what is required of the majority to discharge
that responsibility?. The ancillary point: Are pro-
fessionals such as:accountants,~invéstments;¢bankers an
attornefs, bound by the same sténdard as their principa
or do they answer to a different standard?

The second point: Is the economic advan-

tage of the majority stockholder in and of itself a

" valid business reason or purpose justifying the cash-ou

of the minority?
The third point: It being agreed that

complete candor as to all material facts is the applica

ble
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standard, was that standard met by the defendants in
this case?

The fourth and final point: What is the
correct measure that should be applied to determine the
value of thé minority shares>in deciding whether the
terms of the cash-out merger meets the testvof intrinsi
fairness. Let me turn to the first point:

Everyone agrees that in a cash-out merger,

the majority stockholder is a fiduciary for the minority.

The foregoing only states the principle, and the issue
presented by this case, and perhaps more generally, is
what is a corporate fiduciary required to show that he
has done in order to discharge that responsibiiity.

The court below has espoused. the defeﬁdant
view that a corporate fiduciary fully discharges its
responsibility to the minority simély by being careful
not to impinge on the strict legal rights of a minority
The approach taken is basically a negative one.

The plaintiff believes that this approach
is incorrect; that it is far too narrow, and that it is
at odds with the entire concept of trusteeship both in
terms of trust law from which the principle evolves,
and in its spécific application to the Delaware COrpors

law, particularly in cash-out mergers.

te
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A fiduciary, we believe, has an overriding

affirmative obligation. It is to do more than simply

not work against the interests of the cestui. He has

a continuing obligation to actively advance the interests

of the cestui. What is required is a demonstration of
what in homely terms. is called best efforts.

The record iﬁ this case shows that there
were no best efforts at all on the part of any of the .
majority corporate fiduciaries. On the contrary, the
record discloses that Signal, the majority stockholder
worked solely to advancevits own economic best interest
a cash-out of the minority. The Signal directors, who
were also directors of UOP, and thus have a double
measure of fiduciary obligation to the minofity, now
bear fiduciary obligations to the minority as instructe
by counsel. But the record is devoid of any affirma-
tive action on their part of advancing the.interests ‘of
the minority.

Mr. Crawford, president of UOP, but a
Signal man throughout, did nothing whatsoever to
advance or proﬁeét the rights of his minority shére—
holders. When all is said and done -- and I guess this
is the point -- when all has been said and done, the

record shows that Mr. Crawford agreed from the outset

'S,
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~approval of the cash-out of the minority, but they neve

with Signal in the cash-out of the minority at the
very price range set by Signal, He never determined
himself, nor sought any qdvice on the value of the
minority stock, nor did anything to prevent their
cash-out. |

The so-called independent members of thé
UOP Board, what is the record so far as they are
concerned? They met on three days business notice
at Signal's request. They had no written information.
They never inquired as to whether the cash-out price
had been negotiated. They assumed without ingqguiry that
it had been, giving as their reasons that it had been
because it should have been.

The only justification that the UOP Board
gave for approving the majority's cash~out price was
because the 1975 tender and direct purchase price was
also $21, That's irrélevant. The qguestion was, what
was the value of those shares in 1978, not what was fhe
price that the majority had paid in a tender and direct
purchasevfrom vears before,

Mr. Glanville's opinion was the second

reason that the board gave in justification for their

learned the critical fact so far as the record disclose
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and that is that Mr, Glanville's opinion was based
solely on the fact that the price was 50 percent
greaﬁer than the market price.

Thus this recora is devoid of any showing
of affirmative action by any of those who concededly
had fiduciary obligations to the minority.

Plaiﬁtiff's view is that on this record
there should have been a general holding by the court
below that the defendants are liable to the minority
under the principles of Singer, Tanzer, Najjar and
Sterling. The court below, however, subscribed to the
defendants' view thét the defendants were exculpated
from their fiduciary obligations, and what were the
reasons? As to Signal, Signal was exculpated because
it found itself in a conflict of inﬁerest. The court
below essentially said Signal did not have to carry
§ut its fiduciary responsibiiities because Signal was
wearing two hats. It had the responsibility to the
Signal stockholders and a reéponsibility to the UOP
minority shareholders.

The court never faced the problem of what
to do about this conflict pf interest, the fact that
Signal deliberately got itself into a situation that

had this implicit conflict of interest. It never faced
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the fact that its always true that this conflict of
interest exists, and it never faced the fact that it
was.nét disciosed that Signal was not going to carry
out its fiduciéry responsibilities because it was in
a conflict of interest situation.

The court below also exculpated the UOP
management and board, As to.Mr, Crawford, the presiden
of UOP, the court below said that he had no obligation

to make a best effort for the minority. All he had to

S
4 14/

do was to say that he thought it was there, SoAfar as
the independent members of the UOP Board are COhcerned,
the court below said that they discharged their fidu-
ciary responsibilities because they did not decide in

a vacuum,

If the repeated ﬁoldings of this Court tha
the majority has fiduciary obligations to the minority
in a cash-out merger are to have any real meaning or
force, then the basic thrust of the decision of the
court below has got to be reversed. It's got to be
made clear that the discharge of fiduciary obligations
in a cash-out merger must be affirmatively carried out;
that conflicts of interest which are always present mus
be squarely faced and resolved so that corporate fiduc-

iaries can carry out their obligations rather than

t

t

t
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pretending or straddling, -

In Harriman versus DuPont is an example
of wﬁere that was done right at the very outset; That
there could be no chafge that anybody didn't carry out
their corporate obligations, their fiduciary obliéatior
because they resolved the conflict of interest.

First, this Court should indicate thatia
board of directors is requiréd to show in a cash-out

merger that they did the requisite investigation, and

that they considered the whole matter carefully includ+

ing the matter from the point of view of the minority.
rather than simply acceding in haste to the wishes
of the majority.

JUSTICE DUFFY: How does that get worked
out, or how would it get worked out in practice under
your thesis?

MR, PRICKETT: The conflict of interest?

JUSTICE DUFFY: Right,

MR, PRICKETT: So far as the board is
concerned, if we take DuPont as an example, it was
determined that there was a conflict of interest, and
therefore, they divided the group so thétvthey only had
a responsibility one way, and then tﬁey made decisions

that were commensurate with that responsibility. For

1S,
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- instance, each side went out and hired its own invest-

ment banker. They hired attorneys, and then they pro-
éeeded to do an arms-length negotiation, and nobody
coﬁld attack that because they had faced the conflict
of interest, and everybody made a best effort on behalf
of the side that they were on.

Now, in this situation it would seem to
me that the board should categorically state we are on
the side of the minority. Signal is well represented,
and is dominant here, and we are going to hire our own
investment banker. We are going to take our time.

JUSTICE DUFFY: Which board are you talkin
about now?

MR. PRICKETT: UOP, not Signal,

JUSTICE DUFFY: But your focus; though,
was on the duty of the majority.

MR, PRICKETT: Oh, Your Honor, so far as
Signal was concerned, I think if they set up not just
token representation, but reail honest-to~-gosh repre-
sentation armed with teeth aﬁd professionals who demon-
strated that they stood up to Signal, and did not tamel
do their view, and said we're not going to meet on thre
days; don't be ridiculous; we want ten days, we want

our own investment banker, and we want lawyers because

Y
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majority to the minority.

.to Signal, the majority?

you have all those things, and we represent the minorit
and i1f your Aeal is as good as you say it is, in due
courée we will approve it, but we're not going té do it
we're not going to jump simply because you say so ;—
That's not what happened here at éll.

JUSTICE DUFFY: Let me just explore this
with you for a minute:

There is a fiduciary duty owed by the

MR, PRICKETT: Yes( sir.

JUSTICE DUFFY: Now, that duty, while I
don't recall seeing it spégifically identified or
described as such, but is that duéy owed by the stock-

holder as stockholder or by the board as a-sboard?

MR, PRICKETT: And you're still referring

JUSTICE DUFFY: Right.

MR. PRICKETT: Well, I think it becomes
interchangeable. As the court below indicates, Signal
itself is the majorify stockholder,

JUSTICE DUFFY: But it's Signal then as
distinguished, perhaps, from the board itself?

MR, PRICKETT: Of Signal.

JUSTICE DUFFY: Right. Which owes the dut

Y

Yr
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.works through its board or its management. I think the

does it not?
MR, PRICKETT: Well, I think it's difficul

to separate Signal as a stockholder and Signal which

duty as such runs through all of them in order not to
oppress the minority of a combany in which they and
the minority shareholders both own stock.

" JUSTICE DUFFY: Well, ﬁow do you respond
to thé argument that the Signal board owes a duty to
the 8ignal stockholder, and that by dividing the board
into two camps is not meeting that fesponsibility?

MR, PRICKETT: Well, this is not a new
situation. A trustee often finds itself in that
situation. :And how do you do it? You get yourself
out of the conflict of intereSt. You dén‘t say I was
right; I was wearing two hats, and I steered the middlé€
céurse. What you do is do what DuPont versus Harriman
did., They resolved if, and they got on opposite sides)
and then they carried out their responsibilities., And
here Signal should say, we've got to make sure that the
minority is properly represented in this case, and
therefore, we are going to make sure that the indepen-
den£ directors or the management can demonstrate a

best efforts by people willing, able with the time and

t
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the interesﬁ to represent the minority. They didn't
do it. Théy simply set up a nice pattern that shows
that .they observed the technical formalitigs, but no-
body made a best efforts on this.

Let me proceed:

The anciliary question in this first argu-
ment is the question és to whethef professionals who
)
haveemployed cash-out mergers are held to the standards
of the dominant majority, or the corporate fiduciaries,
or is there a lower standard? The lower court flatly
decided that Lehman Brothers did not have to meet the
same standard as the other defendants., We think that
decision is doubly wrong, Cor )

First of all, Mr. Glanville himself was:
a direcﬁor of UOP, and thus came within the ambit of
the corporate responsibility of all the directors. But
secondly, and beyond that, we think that professionals
necessarily should be held to the standard in a cash-ou
nerger of the principals, and if nothing else, as
demonstrated in this case; their fees reflect the risk
that they take for violating that standard.

In short, to wrap up on point number one,

the record as a whole is devoid of any showing of an

affirmative discharge of what thié Court. has called the
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_ highest sort of fiduciary responsibilities, and we think

the time has come when the Court has got to breathe
meaning and life into the phrase, and hold that it's
more than just mouthing it, You've got to affirmatively
demonstrate that you have done what a trustee would do/4
and that is affirmativély carry out the responsibilitie
JUSTICE QUILLEN: Mr, Prickett, assume --
and T understand your position is to the contrary --
but assume that the Court found that the $21 was intrirp
sically fair to the minority, —
MR, PRICKETT: Yes,
" JUSTICE QUILLEN: What does that do to‘Ehe
first argument?
MR, PRICKETT: Well, I would suppose that
you would find then that there has been a violation ~-
You are assuming that they haven't carried out their
responsibilities, but $21 happens to be fair. No
damage . |

JUSTICE QUILLEN: So would there be an

N

affirmange for reasons other than what was stated belowf
MR, PRICKETT: Yes., But I would hope

even if the Court did that, the Court would still take

this opportunity to breathe life into something that

remains without full explanation as to what you mean
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when you place this heavy burden of responsibility.

This case is important for us, but it transcends our
importance in the seéense of corporaté law, and I think
it needs to be said as to what you have.got to do to
dischafge thaf fesponsibility.

Let me hurry on to the second point:

The court bélow found as a fact that
Signal had cashed-out the minority because taking over
the equity interests of the minority would serve the
best interests of Signal, and this finding of fact is
confirmed by the‘recofd.

_ Mr., Shumway, president of Sign;l,4so
stated unequivocally at the beginning of ﬁis'depositiox
and Mr, Walker confirmed it at the conclusion of the
trial. |

The lower céurt then flatly ruled as a
matter of law that the advancement of the economic
advantage of the minority in and of itself totally
satisfied the Singer requirement. A cash-out mergef
is only justifiable if the majority has a proper
business purpose, |

We think that decision is flatly wrong.
It flies in the face of the Court's decision in

Singer, Tanzer and Najjar. In those cases, this Court
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pfohibited the majority fro@ cashing-out the minority
for its own economic advantage. That is, to be rid
of the minority.

The court below justified its ruling not
on Singer, but suppoéedly’on the basis of Skerling.
Several answers éuggest themselves,

Singer specifically states that this is
a decision of fi;st impression by this Court, and
therefore, Singer rather than Stérling is the decision
that controls. And in Sterling the proper business
purpose issued was never overtly raised, and never

ruled on, at least diréctly. And finally, in Sterling

a proper business purpose can be discerned,

What the lower court then has done is to
eviscerate the proper business purpose rule. Under
the lower court's reformulation of the rule, thé only
time a cash-out merger becomes improper is wheré the
plaintiff can show quixotically that the best interests
of the majority will not be served. And I just can't
take time to delve further into the mysterious implica-
tions of that sort of reasoning.

This Court has held that a cash-out merger
without a proper purpose 1s forbidden, and unless the

Court is prepared to retreat or abandon from that, then
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the'lower court must be reversed, and this cash-out
merger held to be violative of this Qourt's clear
prohibition of doing exactly what Signal did, advancing
its economic interests at the expense of the minority.

fhe third point: There is no dispute
between the parties themselves, or indeed between the
plaintiff and thg court below on the standard of
disclosure that is applicable. Lynch embodies the
standard. Complete candor as to all maferiél facts.
The material factsbare defined in the trilogy of the
federal cases as those facts which a reasonable stock-
holder would consider significant.

On rereading, I think our briefs are a
trifle light on one aspect of the Lynch doctrine that
is significant in the context of this case. This Coﬁrt
has held that if complete disclosure is made, the
majority is entifely free to argue its own view of the
significance or non—significanée of any matter that has
been fully disclosed, One of the primary aépects of
this appeal is whether the record in this case meets
tﬂe agreed standard of cbmplete disclosure. We believe
that the court below erred in holding that the defen-
dants had satisfied the tests of complete candor. It

would take far more time than I have to detail, if it
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needed to be, the many, many instances in which we
believe the defendants failed to meet the standard of
complete candor. But let me touch on a few examples:

e

The Arledge-Chitiea reporg?f{of January

or February before the cash-out merger, Messrs. Arledge

and Chitiea, two UOP‘direcﬁors,vdrew up a report that
was-diéseminated to the majority stockholder. It was
based on inside UOP financial information;'and showed,
among other things,»that Signal would érofit from the
cash-out merger at any price up to $é4. This report.
was used by Signal directors and its executive committe
in determining whether Eo do thé_merger, and detgrmin—
ing the $21 price. The report was not disclosed ﬁo

the independent.UOP directors, nor was it disclosed

to the minority stockholders. A reasonable stockholde:

would regard a curfent financial study made of the

value of UOP by two of its directors who were financial

men as signifi@ant in evaluafing Sigﬁal‘s~cashvout
merger itself and the price.

The court below makes specific findings
that the report was‘made and that the facts that I
have just disclosed were in fact true, but the opinion

of the court below is silent as to the legal effect of

the non-disclosure of the Arledge-Chitiea report to the

e
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‘the standard of complete candor, we think that reversal

minority.

Unless this Court is prepared to témper

is required.beéause of the failure of,Siénal to dis-
closé the existence of that very important report,
and we say this based in part again on Lynch. In Lynch
there was a failure to disclose an important report,
and the Court said that if disclosure‘was’made,‘the
majority was free to.argue its significance:or non-sig-
nificance just as they are doing hére,‘but tﬁey must
disclose it,

Secohdly, negotiations: The record is
clear it was repeatedIYJ represented that there were
negotiations as to the termé of the me;gef. There was
a first press release,'a second press release, some
letter to the stockholders. ' The majority deliberately
led the minority to believe that there were negotiation
between UOP and Signal .including price; The only that
that's significant is that somebody is about to get
cashed-out, But in fact there weren't any, and when
the SEC demanded details, they changed the word in the
proxy statement. There was no correction of the press
release.

Now, what is the justification that was
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presented for #his, and what was accepted by thercourt
below?J Not that there was complete disclosure, but
that there couldn't be negotiations becausé of a'two—
hat situation, and the two-hat situation, thét is, the
basic conflict of interests ﬁhat prevehted the carry-
ing out of responsibilities to the minority, was not
disclosed. | |

Third, I come to the 1976 Lehman Brothers
recommendation of Mr, Shumway, the purchase at $21,
In this context, I~think that the Court has_éot to
decide the gquestion that I ha&e alluded to before;‘
That is,’is”Lehman Brothers held télthe'high standard
that is applicable to the corporate fiduciary or is it
a lower standard?

Secondly, on the merits: It is clear that
Lehman Brothers saw that réport. Mr. Glanville denies
remembering it, but Steve Schwarzman, the senior man
at Lehman Brothers, saw it, and he éaid he knew what it
was and how important it was, so he didn't read it.
He looked at it, didn't read it,.but he never disclosed
it either to Lehman Brothers generally so they could
face up to the fact, nor to Signal, but most important,
to the minority stockholders., And we think that report

was important. It would have given the stockholders a
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basié for evaluating} first of all, the price of $21,
and secondly, it would have given them the basis for
evaluating what reliance they could put on Lehmaﬁ
érothers.

In summary, then, whefher viewed indi&idua
or célléctively, we think that the standard of complete
candor, not partial candor, but complete éandor, was
violated repeatedly and this Vitiates the otherwise
insulating vote of the majority to the minority.

The fourth and final point I come to is
the standard whiph the lower court used in determining
as to whether the cash-out price was intrinsicaily fair

JUSTICE QUILLENQ Excuse me just a moment.
I got confused on the figures on the vote.

Am I correct that there was a majority of
the minority?

MR, PRICKETT: Oh, yes.

JUSTICE QUILLEN: It was pretty close,
wasn't it?

MR, PRICKETT: No, no. I can't represent -
that to the Court;

JUSTICE QUILLEN: Let me put it another
way:

Was there an absolute majority of the mino

1ly

rity?
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MR. PRICKETT: I don't have the figures
here. |

JUSTICE QUiLLEN: Theré were about‘43
percent that didn't vote, as I recall;

MR, PRICKETT: A iarge number didn't wote.
Seven percent voted against, and the balance voted for.
So that it was represented repeatedly and repeatedly
in this brief it was 12 to 1 in favor. Sure, but 40
percent didn't vote. . We think that the vote is vitiate
by the lack of candor. You know, if you doﬁ‘t give
them complete facts, of course you're going to‘win
the vote. And where you don't carry out your duties,
of course you can win the vote, andAI‘m surprised they
didn't get more. As it was, it was pretty close.

But let me come.to the final point, and
that's the question of the standard by which you
measure intrinsic fairness of a merger.

I hope our briefs make it clear that
regardless of the standard adopted, the single calcula-
tion represented by Mr. Purcell is manifestly wroﬁg.

Now, the court below skips over this, but
it's important because what Mr, Purcell did was to do
an appraisal calculation,,énd then add a premium kicken

But he miscalculated the premium kicker, and the court

d
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below never even mentioned it, though he delineates

the methodology in two places. But if you eliminate

noise and get a consistent starting place, Mr, Purcell|

ends up precisely on the same number that Mr. Boden-

stein does, and it is important, and I stress it since

the court below slow clearly skipped over it,

But transcending that patent.mistake is
the gquestion what is the standard by thchjintrinsic
fairness is measured?

JUSTICE QUILLEN: Let's go back to the
big mistake for a minute: |

Is what you are saying that there was
noise in some comparables -~

MR, PRICKETT: Noise --

JUSTICE QUILLEN: - thét your man took
into account and that their man didn't?

MR. PRICKETT: ‘Yes.

JUSTICE QUILLEN: Okay. There was no
evidence of any noise in this case?

MR. PRICKETT: Noise in this transaction.
This one was so swift that there was no noise, aﬁd no
Aunt Millies out in Dﬁlﬁth bought stbck.

JUSTICE QUILLEN: As a matter of fact, th

price was low, was it not, at the time?

W0
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MR. PRICKETT: It was $14.50, and itA was
perfectly clean, Your Honor, There was no leak. fhera
was no increase in'volume'and;no increase in price in
premonition, and I think you can say it was announced
on the 28th, and,there%ore it was done before there
could be any leaks or preﬁonition of what was going on,
So you had $14.25, or $14.50, and $21, and it's very
clean. You can see that. In other situations there
was noise, or premonition, and to measure the differend
of the peréenfage you've got to get a coﬁsistent pricel
That 1is, the uneffected market price. And‘that's what
Mr.’furcell did not do. The Court saw it, butvnever
decided why Purcell's calculation premium was correct.
He just accepted it.

Now, as I said, that's an error specific
to this case, and the determination here, but transcend
ing this case is the standard by which fairness is
measured, and the lower court flatly rejected the
concepts that the value of the minority shares is
determined by what the majority is acqguiring, and
simply took what is basically an appraisal approach,
that methodology, and added to that a premium kiéker,
and said it's generally fair, |

The lower court's reasoning on this part
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of the opinion is, I think, murky at bést, but he says

it's based on Mayflower, But Mayflower was a stock-for

stock transaction with a cash alternative, and all that|’

Mayflowerwsays is that stock-for-stock was pretty féir,
is in the ballpark. )

This is a cash-out merger where there is a
determinative price, and of course nothing given for
the under value to non-economic producing assets, The
claim being made in Mayflower, which was rejected by
the Chaﬁcery Courf and the Supreme: Court, was a claim
for liquidation value, We are not claiming that, We
want our stock back, and if we can't get it back, we _
want stock of Signal, and 1f we caﬂ't‘get that, we
want rescissionary damages; what Signal has.takep away
from us, That's not what MayfloWer wés about.

JUSTICE DUFFY: Mr. Prickett, your time is
up, in a little bit more. We have been here close to
35 minutes, |

MR, PRICKETT: Yes, sir. I will then
terminate my argument at this pbint, Your Honor.

JUSTICE DUFFY: You may have-some time for
rebuttal,

MR, PRICKETT: Thank you.
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~speak after me on behalf of one of the other defendants

MR. HALKE;I‘T: Justice Dgffy, and if it ple
tﬁe Court, my name is Alan Halkett, and I am here |
rep;eseﬁting one of the defendants in this case, The
Signal Companies. Ouf time will be divided between

my presentation and that of Mr. Balotti, who will

Lehman Brothers.

Before going too far away from the presen-
tation made by plaintiff's counsel, there are one or
two things, if I may, that I would like to say before
getting back to the general line of‘this.

Number one, the record in this case at
trial is a fairly substantial one both in terms of the
documents and in terms of the evidence presented, and
we:realize, those of us who have lived with this éase
for a long time, that it's hard for someone to get up
to speed and knowlthem as well as perhaps those of us
who have lived with i£. |

I certainly urge the Court insofar as any
of the factual bases on this Court's decision, that it
will refer first to the record, and not to the argument
of any of the counsel as to the facts on what the
record is, because it's very easy that they take on

shadings. Mr. Prickett has made one or two statements

ase
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involved on both sides, but I hope that the record

in his presentation which are not supported by the

record, and I think that certainly.there is advocacy

will be considered,

Nﬁmber twb, Justice Quillen asked a
gquestion which I would like to put an anéwer on here,

I believe you asked Mr, Prickett, as I
understood it, whether or not at the time of this
transaction in February 1978 the price of UOP stock was
low. The prices‘of the stock, the market prices at
which the UOP stock had been gquoted is an exhibit to
the Dillon Reed report, Exhibitrl to that report going
back to 1974 with great detail, and we submit that the
price of the stock of fourteen and a half dollars,
approximately,‘on the day before the.announcement was
not low, In fact, it was well within a very narrow
range of what the stock had been selling for over the
past two years with lows in 1977 down as low as 13, and
so forth, So this is not a case in which all of a
sudden there was a depression in the value of the share
at which the decision was made to cash-out the minority

Mr, Prickett has approached the argument
here on talking about how does someone in a position of

a majority stockholder resolve the difficulty of varyin
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‘'was done. There was not simpiy a transaction set up

fiduciary duties, varying responsibilities to this

group of shareholders and to that group of shareholder

and he has suggested that Signal did absolutely nothing

here to cafry ocut any affirmative duty.

. We respectfully submit that the means and
the waylin which this merger was conducted and estab-
lishea is the absolute beét way known, té use Mr,
Prickett's term, to get out from undef the middle, and
that is to‘allowvthe very people who are affected to
make the ultimate‘deéision as to whether they want £o

go forward with the merger. And that's precisely what

on the surface. The minority were fequired,to vote on
this transaction, and by that I say they were required
to vote'because theré was the 66 and tw0fthirds percent
minimum vote requirement to carry the day, and since

Signal only owned fifty and a half percent, the minorit

had the vote. If they had all stayed home and voted byA

sitting on their hands, the merger would not have taken
pPlace. Those who did vote, it required a majority of
the minority stockholders voting, and they got of those
who voted Some ninety-some percent who voted in favor o

this transaction.

We submit that there is absoclutely no bett

Ui

v

er
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way whatever to have a cash-out merger than to let thoge

individuals in the position of the minority make that
ultimate decision.

One other point I would like to make -~

JUSTICE QUILLEN: I'm not sure its signif-
icant, but I'm curious. I'll ask you the same questioz
I asked Mr. Pricket£:

Did you get an absolute majority?

MR, HALKETT: Yes, And it is in thé
Vice Chancellor's opinion.
| JUSTICE QUILLE&:V I got a little confused
with the 43 and the 7, which I added together and got
over 50, and that left me short.

MR.lHALKETT: Your Honor, the numbers are

there, and the percentage of the total voting was about

ninety-sone peréent; and the total of the entire minor:
even counting those who did not vote, was in‘the fif-
ties, but it was over 50 percent,

JUSTICE QUILLEN: Thank you.

" JUSTICE DUFFY: Mr, Halkett, are you
saying that that's the way in which the majority met

its obligation, fiduciary obligation to the minority?

MR, HALKETT: Well, no, I think that this

whole area is one that is far:too complicated to try t¢

Lty ,
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answer by answering that there is a way in any one casi

to meet one's fiduciary responsibilities. I believe,
as we have argued in our brief, that one way of
proceeding is to permit the minority to make the ulti-

mate decision, and so long as that minority's vote is

fairly obtained, and they vote in favor of it, that

should obviate the need for then examining so-called
bona fide purpose, or getting into the entire ambit
of "fairness of the transaction". I think ~--

JUSTICE DUFFY: What you're saying then

is that if 51 percent of the minority approves it,
that makes it all right no matter what it may do in
terms of faifness._ |

MR. HALKETT: Well, I have difficulty
putting some of these together. |

JUSTICE MCNEILLY: Into your statement
you have to build in the complete candor standard.

MR, HALKETT: Certainly.v I think that --

JUSTICE DUFFY: Assuming complete candor.

‘MR. HALKETT: Then I think what you're

saying is that assuming that the transaction is carrie
out at a'timé and under circumstances which are fair
and proper, thgt should end the inquiry if they have

voted in favor of it and have decided that's what they
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want to do under;those circumstances,

But td come back here to thié particular
case, if I may =- |

JUSTICE DUFFY: Well, that makes irrelevant,
or at least unnecessary, the iﬁéuiry as to priﬁe. That
is, whaf'you are saying is if it's structured ét $21,
and 51 percent of the minority find that acceptable}
then that meets our obligation, that is the majority's
obligation under Sterling and the other cases, to treat
the minority with fairness.

MR, HALKETT: i think so as long as -—-

JUSTICE DUFFY: Is there any'case law to
support that?

MR. HALKETT: No. Whére we seem to be --

JUSTICE DUFFY: 1I. know that that's not
all that there is to this case, but that's what you are
arguing'now.

MR. HALKETT: Well, we are arguing two
things here, and I think I would like to come back and
start at this point.

What we have here is not an argument before

a trial court de novo before we start the presentation

of evidence and we are talking about our opening statej

ment, or what we intend to prove. What we are talkingy




33

10
1
12
13
14

15

16

17

18

19

20

21

22

23

24

‘get rid of the minority shareholder, or shareholders.

here about is an appeal f?om a lengthy trial in whiéh
Vice Chancellor Brown had before him -- I forget the

exact number -- five or six live witnesses, He had és
part of the transcript the better part of the depositigd
of more than a dozen witnesses which had been.taken in
the case, He had something like 3,006 documents which

were admitted, and we had 10 days of trial testimony.

As I understand -=:1and I think it is cleay

what Vicé Chancellor Brown did in his decision in this
case, = He said he fecognized that this Court had
established in this area of cash-out mergers a rule,
of call it two rules, which said the starting point is
to decide whether or not the purpose of the cash-out
merger was bona fide, and as discussed ih Singer and
decided in Tanzer and subsequently, the other side of

the coin, that the sole purpose of the merger is to

And in Tanzer, this Court decided that where the

legitimate economic business interests of the parent

are served, that meets the burden of the purpose as the

first step,
The next step, if there is to be a next
step, is this large area of entire fairness of the

transaction. If the threshold is not crossed on the

ns
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purpose‘—— For example, if, based on the record, a

trial court were to find that the purpose was to solely

rid the company of the minority, that's where the case
ends., But having gotten through that, the next gquestig
is the court must examine the transaction for entire
fairness, And that is precisely what Vice Chancellor
Brown did here.

There have been numbers‘of elements that
can possibly go into what-does.one -consider:in.deciding
entire fairness. We resﬁectfully submit that it is
very»difficult, if not impossible, to be fair by trying
to decide in advance what one must consider fair down
the road someplace.

Now, obviously price comes intoAit.
Obviously a number of things come into it. And the
trier of the facts here considered all of these various
factors including‘all of those which plaintiff'sACOunse
arguing here today, and concluded that the transaction
was eﬁtirely fair to the minority.

JUSTICE DUFFY; He decided this before
this Court's opinion and the most recent opinion in
Lynch against Vickers,

MR, HALKETT: I don't believe, Your Honor,

that the Lynch versus Vickers situation changes anything

1

is




/ l198

Show|
On
Bill

Not
Show

Phone|
Call

Corr.

JS




35

10

11

12

13

14

15

16

17
18

19

20
21

22
23

24

in this‘case. First of all, in the Lynch versus
Vickers situation, oﬁ the liability phase of it there
were two queétions, as we understand it.

Number one, there &as a report which had
been prepared which indicated a value of the corporatio
assets which was available to the majority shareholder,
and which was not disclosed to the minority in the prox
material; No such fact e#ists anywhere in this case,
not withstanding the plaipﬁiff‘s effort to try to
create one,

They discués this internal report that was
created at Signal in which there is something about any
thing up to $24 would be a good’investment, All that
report is == ahd that's one of the reasons.I urge the
Court to look at. the evidence, That reporf clearly on
its face shows what it was., 'Namély, a profotﬁa spread
sheet showing the economic income effect to the Signal
Companies of bujing these shares at different prices in
a ranée from roughly $17 to $27,. Aﬂd it is obvious
that in any such sheet you will come to a point where
if you pay so much for it, you won't earn any money,
and it will be uneconomic, and at the other end you
make a lot of money, And somepléce in there Yyou Cross

over the boundary that says if we pay "X" dollars, and

n's

Y
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‘we expect to earn "Y"-dollars, we will have such and

prudent investment if I'm taking care of someone's mone)
g

such return on our money.
As a matter of fact, what this report then

was based upon is the same factual information that was

given to the minority shareholders in the proxy material.

The only difference in it was, was it contained in
Signal's arithmatic, mathematical calcﬁlatiéns as to
what happens when you put those figures together.

It is obviéus-then that what Signal found
is that at a‘range of between $17 and $24 or $25, the
dollars back would be some incrementally greater than
that which théy would spend. They wouldn't ldse‘money
on it. This doesn’t necessarily make it a prudent nof_
a fair investment from its standpoint.

I can‘invest moﬁey today in a passbook
savings account at the bank and earnvfive and a quarter

percent, but that's not necessarily either a good or a

and if I know the market today will command 15 or 16
percent if I simply take it down and put it in a differ
kind of fund. That's all that was, was an analysis of
the economic result. There is no need, and there is
case law which says it is not neceésary to put in proxy

material conclusions which the reader can fashion for
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himself,
JUSTICE DUFFY; Didn't the Vice Chancellor
here apply an appraisal remedy, or an apprailsal test?
MR. HALKETT: No. If we are talking

aboﬁt the Lynch versus Vickers case, true, which ié the
damage case, The situation there, as I understénd it,
is having found liability, this Court aetermined that
upon all of the facts rescission was the appropriate
remedy which should have been afforded but for the fact>
that itvwas then impracticablé or impossible to order
rescission. And therefore, in order to compensate ;he
party 'in fayér of whom liability had already been<found
what is the way you come up with a monetary sum that is
the equivalent of resciésion?

| In this case the question is not one of
damages. The gquestion is one of how ddes one fairly
evaluate the price of stock in a merger., You can't
assume liébility for that purpose. And what the
Vice Chancellor did is to say that he would be guided
by the various principles that had been established in
the prior appraisal cases, but he went beyond that. And
if you will read his opinion, he said, taking that and
considering the other financial information which he

had -- he concluced that the price of $21 was fair.
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two.

Now, 1f, hypothetically -~ Well, before‘I
go'to that:

The first question is as of what date and
as of what time is he making that evaluation? And he
was making it for the time of the merger.

Now, hypothétically let us suppose that he
had concluded othérwise.. Assume he had concluded on
liability tha£ this was a transaction which was not fail,
or that Signal and/or other defandants had not fairly -
treated the minority, and therefore, he was now to
fashion a remedy, and had felt that that remedy should
be reséission, bﬁt then he could not award rescission.
Then it would be a new and different examination as of
a different period of time, as this Court established
in Lynch versus Vickers in approaching what the damages
are, and those damages are.not the fair vélue as of the

date of the merger, That's the distinction between the

JUSTICE DUFFY: On the burden of proof, do
you concede that it's your responsibility to ~-- that is|
the defendant's responsibility to show that the result
was one which treated the minority with entire fairnesspP

MR. HALKETT: That certainly is the law as

established here and as I understand to be the law in
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'fofward, we made a motion for judgment at the conclusio

the State of Delaware, and we have not challenged nor
quar;elled with that, It is, as we understand it, the
burden which the Vice Chancellor imposed upon us.
JUSTICE DUFFY: He wrote a great déal, and
he discusses a lot in discussing the defendants' expert

as to what he testified to. Did he also take your side

of it, that is your expert -- Purcell, was that his name?

MR. HALKETT: Yes,

JUSTICE DUFFY: -~ and say that through
him and in such other ways as you may have proved or
shown, that he concluded that you had acted with entire
fairness? o ‘_

MR, HALKETT: Yes. I think that what thé
opinion shows in its length is that he was not going to
and did not judge this case solely on the presentation
made by the plaintiff, In fact, Your Honor, at the

conclusion of the plaintiff's case and before we went

of the plaintiff's case both on the theory of the
failure of proof as well as on our theory that having
failed to show that there was any lack of candor in the
proxy material, that should end the mattef. He reserve
his ruling on that. As he points out in his opinion,

his reservation of the ruling should not be deemed to

d
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indicate one way or the other. He then reqﬁired us to
go forward and to put on our affirmative defenses’ in
the case, which we thén did., His opinion addresses

the evidence thrqughoutithat he received during that
phase of the triai, and he has discussed on numerous
issues his balancing of both sides, and discussing it
being more persuasiVe,or whatever, on the side of the
evidence presented by the defendants, I believe we
were put to that burden, .and I believe that we met that
burden. )

JUSTICE DUFFY: On the internal processing
igf this, that is by the Signal board, does ;he record
éhow whether or not there was within the board any
affirmative presentation of the minority's interests
on what had to be done to establish entire fairness?
Were there any advocates of -=-

MR, HALKETT: Well, the record shows
clearly, Your Honor, that the in-house legal counsel
for the Signal Companies, Mr, Arms, who is present
here ~- and it is reflected in the minutes -- advised
Signal's board throughout that it owed a fiduciary
duty to the shareholders of UOP, and that they must takd
into account in theactions which they are taking that

duty and the carrying out of that duty to the UOP sharej

W
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holders, and that is.é part of the record in this case.

JUSTICE DUFFY: But there was no indepen-
dent -- the independent directors in Signal were not -
ﬁor any othef groué within the board, I take it, were --
I ask only what's on the record -- &ere chargéd with
testing that from the point of view of the minority?

- MR, HALKETT: Are you talking about the
UOP board or -=-

JUSTICE DUFFY: ©No, Signal., Signal owes
the duty?

MR, HALKETT: No. There was no committee
as éuch, and it seems difficult fo£~me just on the
original hearing imagining how you could have any such
committee of the Signal.board, because the entire board
in addition to owing a duty te the UOP minority, has a
duty to all of the Signal shareholders, ‘So i don't see
how you could get a small group of the Signal share-
holders to abrogate that responsibility to their own
shareholders, Certainly not without the Signal share-
holders' approval.

JUSTICE DUFFY:; The point may be academic,
but let me just ask you the same question I put to
Mr. Prickett:

Is the fiduciary duty owed by the majority
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stockholders,'is thatVWhat we're focﬁsing on?
MR. HALKETT: Yes,
JUSTICE DUFFY: So,vit's stockholders as
stockholders, isn;t that right?
| MR. HALKETT: I think certainly it is,
The majority stockholders,
 JUSTICE DUFFY: And it isn't the board as
such except in a representative capacity, is thatvright
MR, HALKETT: That's true, The board of
Signal fepresents'signal, which is a majority stockhold
in UOP,
| JUSTICE DUFFY: And it is Signal as Signal
i.e., the majority stockholder, which has the duty?
MR, HALKETT: I believe so, yes,
JUSTICE DUFFY: All right, Thank you.
MR..HALKETT: I don't want to leaVe
Mr, Balotti without time, but there is about one short
point on which -~
JUSTICE DUFFY: I don't know how much time
he wants, But why don't you go ahead and finish up,
and‘then we'll hear him, |
MR. HALKETT: Thank you, Your ﬁonor.
Lynch versus Vickers -~ the other éart of

the liability one was an indication that at some point

)

er
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along the line ?ickers had concluded that $15 a shére
would not be an inappropriate price to pay because
they had actually authorized someone to go‘out and buy
shares at that price, There is absolutely no'qomparabl
evidence at all in this case -- There never was a time
that anyone within the Signal organization either
considered or authorized or aéproved any price ébove
the $21 per share that they actually paid, and in fact
the evidence showed that there were those within the
ménagement who felt that for Signél that was too high a
price £o pay. And that leads to the final point that
I would like to make, and thaé*is on this question of
negotiating -- not the termindlogy. I think it is clea
from the opinion that Vice Chancellér. found that there
were indeed negotiations, and the guestion that
Mr, Prickett really raises is a definition of hié of
how you negotiéte, start high or start low. You can't
take any of these out of the context in which they aris
Assume a situation as we had here where
Signal is the majority shareholder,‘and who has been
told that it therefore has a fiduciary duty to the
minority to treat them fairly. If Signal had concluded
as it did, that a fair price range to pay was in the

$20 to $21 range, if Signal had offered $17 a share,

¢4

4
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would that offer itself not have beeh breach of their
fiduciary duty to the minority? And what if, playing
high-low games, as Mr, Prickett Qould have, having
Signal oéfer less than it fhought it was worth, and
let's assume that Signal thought that $20 was the

high price here, and the UOP board considered the $17
offer and came back with a $19 counteroffer which is
still below what Signal, iet‘s say, assumed was a fair
value, what does Signal then have to dq? Tell the UOP
board we reject your offer, and offer you $207?

It is not the same thiné, and you cannot
even start to assume that you are going to negotiate
at-arms—length between two people who are not at arms-—
length, and impose the sort of du;ies that thig Court
and others have imposed upon people standing in that
position,

JUSTICE QUILLEN: What's wrong with
Mr. Prickett's example of the DuPont-Christiana merger
what's the name of that case -- Harriﬁan.

MR, HALKETT: I'm not sure to what
specific -~

JUSTICE QUILLEN: Well, the idea, as I
understand it, was they took the independent people on

each board, and told them to go at it along with
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professional help.

MR, HALKETT: I think you run into a
different type of question, which is the same sort of
thing that has happened in othe: kinds of cases. You
then have an examination of who is or whohis not
indepeﬁdent, and-having gotten to the part that says
these people are iﬁde?eﬁden£,‘are you not fhen back to
havipg somebody, this Court or another court, decide
whether it was fair, what was done by those people who
are independent,

What you have here is a test of the gntire
fairness, and to interpose another mandatory step which
may not be feasible in all cases, and then come back' to
a fairness test seems‘to me to simply be taking this out
of practical context, and getting us precisely back to
the point where wé are now. And the point where we are
is we tried it, we met our burden, and on the facts ther
is absoluteiy no basis for a revefsal.

Thank you,

JUSTICE QUILLEN: Let me ask one more
question:

Was there any time pressure in this case?
MR, HALKETT: Time pressure?

JUSTICE QUILLEN: Yes. Sometimes when you
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are dealing with.an outside party they impose time
pressure, but why.was the time set -~ the three days
notice given to the UOP board? Time pressure on
Lehman too.

MR. HALKETT: What there is is under the
Securities and Exchange Commission rule, a company is

required to disseminate to the public information --

I forget the precise language. They must make a publicv

announcement where there are any events which may
materially affect the marketplace. And the'longer‘thes
merger and other transactions ~-- information is out
before the public,'the greater the impact they have on
the very stockholders you are trying to protect, becaus
invreal life what happens is by the time:the merger get
through, the arbitrageurs own the stock; hot the share-
holders. They are bought out.

Here the question was what effect the
merger and the potential.buy~out—was going to‘have in
the marketplace, and to- combine two factors. Number
one, the shortest allowable pefiod of time within which
to do the job that was required, plus not allow the
market to churn indefinitely, and that's what was done
here, And the question of whether or not three days on

two days or three weeks or four months is enough, we

e

e

S
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"submit is part of the overall examination of whether

47

undér all of the circumstances this was fair to the
minority; and we submit that éuestién is included in
this entire envelope which was certaiﬁly taken into
account by the Vice Chancellor.

JUSTICE DUFFY:; Thank you, Mr, Halkett.

MR, HALKETT: Thank YOu.

JUSTICE DUFFY: Mr. Balotti, the time on
your side is all gone, but you may have ten minutes.

MR. BALOTTI: Your Honor, I will try and'
be far more brief than ten minutes,.

As Mr, Halkett has indicated, I fepresent
Lehman Brothers, which is also a defendant in £his
action, although it was not one of the constituent
parties to the merger, As you know, Lehman Brothers

was an outside professional organization hired to rends

an opinion on the merger, and I underline "Lehman Brothers"

Throughout the course of this case, and
again today, Mr. Weinberger through his counsel has
characterized that the opinion that was given Was

Mr, Glanville's, 1In fact that is not true., The opinion

rendered on the merger was the opinion of Lehman Brothers.,

It is emphasized in the briefing that the

Lehman Brothers name was desired on the opinion. True
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That's what was desired; that's what was obtained. Not
Mr ., Glénville?s. |

It is urged today before the Court that
Lehman Brothers.shquld have the same standard in
evaluating its conduct applied as that of the partici- -
pants, fiduciaries in' the. true. sense of”the word.  The
reasons advanced are twofold. The first is that
Mr. Glanville was on the board of UOP, and it is
acknowledged that at the time Mr. GlaﬁvilleAwas aléo
a managing director of Lehman Brothers, There is no
warrant in the law of Delaware, as I understand it,
for imposing fiduciary duties on COrporationshjust
because they have one person who sits on both of their
boardé. To my way of thinking, it 1s no more logical
to impose a duty in this case for that reason than it
is to say that the DuPont Compény owes Citibank a
fiduciary duty because Mr, Shapiro happens to be on
both boards. There jﬁgt is no warrant for that
conclusion,

Seéondly, Mr. Weinberger urges that pro-
fessionals have a higher standard., I will acknowledge

that some professionals do have higher standards:than

ordinary people,

JUSTICE DUFFY: Well, let me just explore a|
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A*merger whereby the minority would receive cash for theli

couple of aspects of this with you. Tf you‘are getting
into tﬁis,;why, tell me so, But did Lehman Brothers
know the purpose for which the appraisal was to be
éiven?_ ‘

MR.hBALOTTIE Yes, sir, Lehman Brothers
did.

JUSTicE DUFFY: Was it in connection with
a cash-out merger?

MR, BALOTTI: Mr., Glanville.was tbld when
he was first asked if Lehman Brothers could provide

the opinion that the proposal to be considered was a

shares of stock. Yes, sir,

" JUSTICE DUFFY: Was Lehman Brothers aware
that the purpose of what it was about, i.e., it's
scrutiny or study, or appraisal, had te do with what
kind of benefit, or how much money was going to the
minority?

MR. BALOTTI: Well, that is not gxactly
what they were asked, Justice Duffy. What they were
asked --

JUSTICE DUFFY: I know. Right. But were

they aware that -- Can you answer my guestion? I don't

if I have misstated it badly, but my

i

want to press You
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they were asked to resolve was whether or not $21 per

point is did Lehman Brothers know that the purpose of
thié directly had to éo with thé amount of money that
the majority were going to pay to the minority?

MR. BALOTTI: Certainly Lehman Brothers
knew that the questionAput-to them, whether the pricé
of $21 was a fair price that was to be paid in a mergerx
whereby Signal would be acquiring the shares of the
minofity -- yes, sir, in that sense they were certainly
aware that it was cash to be paid by tﬁe majority
stockholder to the minoriﬁy stockholders of UOP.

JUSTICE DUFFY: Well, did it make any
difference to Lehman Brothers wﬁich_group was going to
benefit, if any of them, or either of them were, by
this appraisal?

MR. BALOTTI: No, sir. The gquestion that

share was fair,from_abfiﬁéncial:point?oquiEWgF«That?%
does not include what we in the legal system think of
as the rubric of intrinsic fairness, ér some fairness
in that sense, because that is a legal determination,
and not an investment banker's determination.

JUSTICE DUFFY;: Well, I take it that

Lehman Brothers knew that Signal controlled UOP.

MR, BALOTTI: Well, certainly they knew that
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Mr. Glanville:.on the board knew who his board members
were, and to the extent that one can draw control .
from the nuﬁbei of people on the board, they knew that.
JﬁSTICE DUFFY: Well, I undexrstand the
distinction you are making, but let me say that if one
may assume for present purposes that Lehman Brothers
was employed.by the majority in control, by the
majority stockholder acting thfough the board -- It

knew that, I take it, Didn't it?

jo1]

MR, BALOTTI: At the time that Mr. Crawfor
made the initial call to ask whether Lehman Brothers
could render an opinion I don't believe there had beén
any board action, It was Mr. Crawford acting as the
chief executive cfficer of‘UOP} So I don't believe
there had been any board decision.to retain Lehman
Brothers of not retain Lehman Brothers when they were
retained,

JUSTICE DUFFY; Well, let me ask you this,
and we'll get off of that for just a moment:

You are arguing that there should not be
any direct liability from Lehman Brothers, the outside
independent consultant, to the minority, But under
the facts of the situation as presented to the Vice

Chancellor, how Lehman Brothers can to be retained, and

“by
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whom,énd.soibn;:should the Vice Chancellor -~ and ‘I don
say. specifically in this case =- but in thig case, or“t
type of case, should the Vice Chancellor take into.
consideratioh‘in evaluating Lehman's expert's téStimény
where the éppointment came from'and‘the terms of
retention?

MR, BALOTTI: Two points I would liké to

make:

First of all, Lehman at the trial did not

testify as to the expert valuation other than to have

the deposition of Mr, Glanville interposed. The

testimony at trial was ~- B

JUSTICE DUFFY: Right. 1In whatever form,
should that be one of the factors taken into gonsidera—
tion by>the trier of fact in determining and weighing
the testimony which the Vice Chancellor is‘called upon
to do? 1If you're not going to have direct liability -
and I'm not saying that you should -- but if you are
not going to have direct liability against which you
argue, why shouldn‘t the Vice Chancellor weigh the
testimony accordingly?

MR, BALOTTI: I have to tell you that I'm

not sure I understand the thrust of the gquestion,

because it's also important to consider Lehman Brothers

his
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reiention in the éontext of the fact that Lehman Brothse
had been the investment banker for UOP since 1959. It
was not as if UOP through Mr, Crawford had gone out and
retained someone totally unrelated to UOP., Lehman
Brothers had been the traditionél banker long before-
Signal ever bought a share of this stock., They were
the banker of theucompany,ithé traditional, the normal
refereﬁce for a question like this,

JUSTICE DUFFY: Let me again get back to
this:

Weren't they employed by the majority here

MR, BALOTTI: No, sir, they were not
employed by the majority in this case at all, They
never had any contact with anyone at Signal; never evey

in this transaction, They were contacted --

JUSTICE DUFFY:; Well, I don't mean directl]

but through the UOP board, weren't they --

MR, BALOTTI: No, sir, I don't believe.so,
because the UOP board never retained Lehman for this
purpose prior to the --

JUSTICE DUFFY; Who did?

MR, BALOTTI: Mr, Crawford called
Mr. Glanville. He was the chief executive officer,

JUSTICE DUFFY: Of UOP?

rs

?

-

Ye
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"MR, BALOTTI: Yes, sir. And asked if

they would be in a position to render the opinion not

to Signal on the validity of the $21 price, but to the

‘minority. Was it fair to the minority. That is the

chafge, and that is the charge that Lehman carried out.

JUSTICE DUFFY: 1In weighing whatever
testimony came from Lehman in this casé, are you saying
that the Vice Chancellor'should ha&e regarded it as
coming ffom a stranger or third party?

MR, BALOTTI: First of all, the Vice
Chancellor I don't think weighed Lehm~n's testimony as
to the accuracy of the price, as>to the fairness of
the.price. He weighed the testimony of.the expert
retained by Signal for this trial, and that was someone
who was not affiliated with Lehman Brothers atcall, |
He weighed that against the plaintiff's expert. He did
not mix-into that Lehmaﬁ Brothers' original view back
in 1978. So that is not a matter that we need to
resolve at this time because it was not a matter con-
sidered by the Vice Chancellor,

The only question, it seems to me, which
has been put before the Court today is whether there ig
some higher standard of responsibility for one who doeg

nothing more than carry out a charge to determine whetk

er
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or not é merger price is fair from a financial point of
view to the minority. That was done. Ev;n assuming

we have a higher standard, the only argument which is
made by Mr. Weinberger for breach of that standard is
the so-called‘LB4, the document which was refefred to a
written in 1976, it never saw the light of day outside
of Lehman Brothers. ‘It was a view merely what if
Signal were to ask us; what would Qé tell thém. I
submit it is little different than calls that many of
us might have received, or action we might haﬁe taken
in our law office., We want to test an associate, You
might ask an associate what if Signal were to call me
about a proposed merger with Signal and UOP, what would
I tell them. The associate w;ites a memorandum., I
read'it. I say, gee that aésociate is a pretty smart
fellow, Toss it away in some file someplace, and then

UOP calls sometime later. I don't believe that that

Ui

creates a conflict of interest on my part in representing

UoP,

JUSTICE QUILLEN: What was the evidence on
this memorandum? Was it né one could remember what
happened to it, or did somebody positively remember that
it never got shown to anybody?

MR, BALOTTI: It was positively shown to tl}

17

ne
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‘memorandum never left their files, There is not one

‘anyone other than Mr, Schwarzman, Mr, Seegal and

witnesses for Signal and UOP, None of them have ever
seen it, The absolute best recollection of everyone

at Lehman who was queried on the matter was that that
stcintilla of evidence in this record that shows that

Mf. Pearson, all Lehman employées ever saw that memorars
dum, And if you will read it, it contains nothing
which is at odds with their opinion rendered in 1978,
JUSTICE bUFFY; Thénk you.
Mr, Prickett:

MR. SPARKS: Your Honor, I would just likg

to state for the record that as counsel for UOP, while/

time does not permit me to separately argue, I do join
in fhe arguments that have been made here.

JUSTICE DUFFY: Thank you, Mr. Sparks.

MR. PRICKETT: Your Honor, I recognize
that I am on sufferance at this point, héving exéended
perhaps unwisely, all my time.

JUSTICE DUFFY: You have ten minutes.

MR. PRICKETT: I will be brief,

First of all, there is a thing that I
think I should clear up in response to Justice Duffy's

questions.

w
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Let's be clear, There were two boards
involved, The Signal board and the UOP board. On
the UOP board were five directors who were Signal men.
They were both Signal directors and UQP directors. On
the Signal board, there were no UOP men at all except
for Mr;;Crawfordyfthéﬁprééident'of‘UOP{ . 'At the
Signal board,,theré_was absolutely no presentation on
behalf of the minority shareholders of UOP,

Now let's tﬁrn over to the UOP board. At
the UOQP Béard, there was no preéeptation affirmatively
on behalf of the UOP minority stqckholders. So thus,
whether you talk about the Sigﬂal boaxd 6r the UOP boar

nobody ever stood up and said I represent the UOP

_ stockholders, and I want to know how this price was

arrived at, and I want to know what was ddne for these:
people. It never happened anyplace, But I think there
is some confusion as to the two boards,

Now, let me come back: Theré is sdme
question about the price of UOP, I think that's con-
tained in the record, At the particular time that ip
happened, it was in fact the lowest price of the stock
during the month of February, 1978. I don't think it's
very significant, I don't think you will find a big

dip and a cash-out there, It just happened to be the
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~lowest at the parficular time., They just hit it

- in the end it is up to the minority, so we didn't have

exactly right,

Ths majority of ﬁhe minority wrinkle is
the l;testattemptto avoid the thrust of cases that
start with Guth, The fact that at the end of the
process, you make it dependent on the majority of the
minority does dot, in our view, cut out the Whole
history of the fiduciary rssponsibility of the majority
for the helpless minority.b.It is one step, but it
doesn't mean thst you don't have-any responsibility
along the way. And it is that very point that I made
at the beginnning. You have responsibilities,:and it
is now, we thihk; up to this Court to say that yoﬁ‘ve_
got to fulfill them, You?ve got to make a best effort

and you can't simply say, as it is said here, well,

any obligations aleng the way to take the affirmative
responsibilities that is.a pure trusteeship you Qould
expect as a bare minimum, What we are talking about
is best efforts.

vNow, bsna fides: We think that Tanzer
says if you've got a compelling legitimate reason such
as a tax problem, a debt problem, or something else,

you cash-out the minority because you've got a good
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business reason to do it, but you can't do it just
because it is a goqa thing for you to do, and that's
precisely what the Vice Chancellor decided, and there
is no getting around it.

bNow, either that rule. obtains or it doesn
obtain, but he has decided the case right squarely in
the face of what this Court has held.

Now, there were arguments made today about
what the Arledge-~Chitiea report does énd doesn't do.
It's spread sheets, it's this, it's that. Fine., That'
exactly what Lynch said. Disclose it, Maké all fhe
arguments you want, but you must @}sclose it. And the
plain fact of the matter is there was a finding of fact|
on this.

| Two .UOP directors who were also Signal
directors made a study, and they did not disclose it.
It was used by the majority in its decision to cash-out
the ﬁinority, and the price at which it would do it.
What 1s sauce for the goose is sauce for thé gander,
and we were entitled to see thatf

Now, there is a suggestion that Signal
never authorized more than $21, Of course they didn't.
Nobody ever asked them for more, so why should they

authorize more? What they did was authorize their
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management t§ negotiate a price, but nobody negotiated|
So of course they never authorized more than $21.

There.is a discussion of a $17 offer, and
that's not correct. You set it up, and you say to a
guy negotiate at arms-length. Get,;he best deal you
can for these people, DuPont did it, and nobody even
charged the problem of the conflict of interest. Why?
Becéuse they resolved it at the dutset, and everybody
carried out their fiducilary responsibilities, That
could have beenAdone here; but it was not done, In-
stead everybody danced to Signal's tune, | |

I turn briefly in closing to the arguments
made on behalf of Lehman Brothers, and I come back to
what I said briefly about it, |

The Courts must détermine whether Lehman
Brothers is held to the standard that corporate
fiduciaries are in a cash-out merger, and to do anythin
less'is to invite Qhat has happened here,

JUSTICE QUILLEN: The thrust of that, as
I understana it, 1s to give a duty to disclose the memd
that was in Lehmén‘s file,

MR, PRICKETT: That's one thing,

JUSTICE QUILLEN: Is that right? What

else is there?

1

D
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~giving advice. And the suggestion here made that

MR, PRICKETT: Well», I think you've got
to tell these people, lodk, you're dealing in a situa-
tion where there is a majority—minority cash~-out,
Everbody else has fiduciary responsibilities, You
know Qhat‘s'going on, and therefore you have a respon-

sibility to these people to whom you are ultimately

Lehman was doing‘anything other than carrying out a
responsibility to the minority is plain wrong, Théy
were advising the minority, look, we have looked at th:
déai,andee ére*a.big independent investment.banker; and
you can rely on ué. The $21 is fair. 1In fact:that is
not correct, They never 1ooked at it. And Mr. Glanvil
the man who is paraded around as being knowledgeable,
said well, the basis on which I did it was it was 50
percent higher than market price.

Now, that is not disclosure, aﬁd it is
not carrying out the responsibility, and‘you've got
to put it on them; otherwise you find that the people
who are. hired in this situation don't live up‘to‘the_
standard that you are requiring of everyone else,

JUSTICE QUILLEN: Sé whét it comes down
to -- and I'm not trying to minimize it-~- but what it

comes down to is a duty of disclosure plus liability

s

lle,
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if we find the price is inadequate, is that right?
Is that the thrust of it? I'm just trying to find
what the thrust of this fiduciary duty is.

MR, PRICKETT: I think it's coterminous
with the responsibility to the minority.

| JUSTICE QUILLEN: All right. But what
are you asking us to do with regard to Lehman Brothers?

MR, PRiCKETT: I ask you to reverse the
détermination, and find all three defendanté liable.

JUSTICE QUILLEN:‘ So Lehman Brothers
would be liable too for the difference of, you séy,
26-and 217

MR, PRICKETT: Yes, I think so. Having
taken that responsibility of advisiné on something
critical that they knew was iméortant, and that they
knew, and they ailowed"their opinion to be paraded
around -- look, minority, you can rely beéause Lehman,
big New York investment banker, has looked at fhis thin
and it's okay.

JUSTICE QUILLEN: Let's assume they are
not fiduciaries. Wouldn't they have some legal fespon-
sibility?

MR. PRICKETT: ©Oh, I think they would.

JUSTICE QUILLEN: That's what I'm trying

*
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"I think they are responsible in the sense of whether

,you call it fiduciary responsibility or just plain

£o figure out, Mr, Prickett, Méybe I'm a little slow.
It's late in the day here. But what difference does it
make whether you call them fiduciaries or contracting
parties?

MR, PRICKETT: I think it's important in
the context of the developing law of Rawl, From my

point of view, I don't think it makes any difference.

failure to somebody that they had a contractual
responsibility to, »That ié, when you cut it all away,
they were asked td provide an opinion to the minofity,
and if they have failed in-that, they are responsible
under other theories, But I think in the context of
this situation, you may want to make it generally knowr
that he who advises in a corporate cash~out had better
recognize that his responsibilities are coterminous
with that of the other players in the scenario,

Let me terminate by three other points:

First of ali, it is perfectly clear that
Glanville knew that the majority stockholder of UOP
was Signal, Glanville above all others knew it because
he had helped them by the 50.5 percent., They could

have gotten 70 percent, but they got 50.5, And
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"knew it for -~ between '78, '76, '75., He knew it, and

thereafter their filings with the SEC specifically
admitted that they controlled UOP. Glanville wasn't

a stranger who learned this at the eleventh hour. He

he knew who controlled fhis thing., Furthermore, he
was on the board of UOP all the»time.‘ He couldn't have
helped but know that, | |

There was a question asked as to whether
the Vice Chancellor should weigh the testimony of
Lehman Brothers or Glanville, Lehman Brothers and
Glanville didn't appear at trial, Nobod& from Lehman
Brothers came, and the;Vice Chancellor did not weigh
their opinion in considering whether the price was
intrinsically fair because when it all boiled down;
Glanville determined that the price was fair because
he said, "I determined right away that it was 56 percer
above the market price", and that was there, So that
had nothing to do with it,

JUSTICE QUILLEN: Is that so bad as a gut
reaction?

MR. PRICKETT: It is a gut reaction, a
horseback reaction.

JUSTICE QUILLEN: I didn't ask you that, 1

asked you is it as bad as a gut reaction? Someone offg

1\t

tr'S
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YOu 50 percent above market. Isn't your gut reaction,
well, that seems pretty fair to me?

MR, PRICKETT: Well, that's exactly what

Glanville said.

JUSTICE QUILLEN: Well, I'm saying is that

unreasonable? That's what I'm asking you,

MR, PRICKETT: Yés. For $150,000 you are
entitled to a lot more than a gut reaction of even a
man like Glanville, And why? Because in fact when

measured by compafable situations, 50 percent was not

fair., That's not what the mérket price was saying, and

anybody who took the trouble to look it up could £find
that out.

Why did Glanville say that? Because he
knew Signal wanted it, and he thought it was defensible
without checking it, without ésking anybody about it.
So he says gut reaction, sure that's fair. And he
said it in the first phone call; No need for negotia-
tions; $21 is okay. And that's what we paid $150,000
for, and that was the opinion that was used.

pr,vwhere was that opinion used? It was
used repeatedly., Not the undeflying fact, but Mr, Gla
ville of Lehman Brothers, New York investment banker,

has studied the thing and determined it's fair, And

L 14
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tﬁe Vice Chancellor, though he never-considers it on
intrinsic fairness, says that the UOP board and the
Signal board and management was justified, Why? Becaubke
they used Glanville's opinion. But they didn't come to
trial at all, They knew we would cut them to pieces
there with that. |

Now, who was he employed by? Who was
Glanville employed by? Because we've seen some mix-up
on thét. He was employed by Mr., Crawford, president
of UOP, but a Signal director., So that his employment,
we think, was tainted by the fact that he was empioyed
by Crawford. -

(At this point the Supreme Court tape

ended; )
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