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e"these‘people', you mean the outside directors?

{| tell Signal before that board had met that it was his

Jstart with that. They served at the sufferance of

Signal.
_ CHIEF JUSTICE HERRMANN: When you say

. MR. PRICKETT: Yes. aAnd I don't mean that|
in a derogatory term. . |
Sécondly, let's see what really happened:
| They were summoned on three days notice
by Signal to.come‘and consider a cash;out merger by

Signal of the minority. They got no advance information

whatsoever. Coﬁtrast that with Gimbel versus Signal,
So that they came not knowing anything.abqut it other
than what they had been told very informally on the phon
And on that it's very significant.

Mr. Crawfqrd, the president, was able to

feeling that he could deliver then atv$21 a share.
JUSTICE MOORE: Was there ever any evi-

dence that at that point Mr. Crayford was aware of the

study of Mf;.Arledge and -- was Chi;iea?-

MR, PRICKETT: Yes. I think that -- Let
me say that I think sé, because what happened was that
Ariédge and Chitiea, two UOP directoré made a study for

Signal based on UOP information. That was disclosed to




21

[EERIE L LS AN 3

10

1

12

13

14

15

16

17

18
19

20

21

22

°23

24

the Signal executive commitfee.

JUSTICE MOORE: That was never, however,

disclosed to the minority shareholders; was it?

' MR. PRICKETT: It was never disclosed to
the minority shareholdérq, and it 'was never disclosed
to theiindependent members of the UOP board.

JﬁSTICE'MOORE: In fact’wﬁen did it first
come to the attention of the independent members of
the UOP board?

MR. PRICKETT: I think when they read my
complaint, or the discovery. |

JUSTICE MOORE: In other &ords, the first
time that saw the light of day outside of/siénal's
precincts was when you fiied your lawsuit?

MR, PRIFKE?T: Not when I filed it.

JUSTIéE MOORE: Or when you got into
discovery?

MR. PRICKETT: Finally I found it on
discovery, that they had all this inside informatiop
thag had never been discipsed either to the stockholders
of ﬁOP or to the so-called outside directors.

I am still left a little bit hanging by
Jusﬁice Horsey's question as to whét UOP's directors did

Butthe directors, having been alerted at
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he was made the president of UOP, and

time. And I don't suggest that there

improper about that.

are concerned.

He's negotiating.

CHIEF JUSTICE HERRMANN:

-

evaluation?

MR. PRICKETT:

what the record is:

and Signal financial officers, made a

Crawford wés.present.

CHIEF JUSTiCE HERRMANN;
is did Crawford know?
| Yes. ﬁe

MR. PRICKRETT:

time, and he knew.

the new president of UOP, and move from Garrett to UOP,
Signal director, and that was some two years before this
I think the impropriety occurs

when Crawford is summoned to Signal's headquarters, and
then plays dead’dog so far as his minority stockholders
He does nothing for them, and yet it is
represented, and it is even believed by his own board

that he is the man, he's the front man for the minority.
record shows that Crawford knew of the $24 "profitable"
Your Honor,

Arledge and Chitiea, two UOP directors,

executive committee of Signal on February 28th, and

he was made a

is ah&éﬁing

You say the

let me delineate

report to the

My only gquestion

was present at that

e ek a T S O L el e 8
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preliminary injunction.

Now, I point this out because in many, if

not most of those cases, the court was required, and

court was required to accept‘as true fo:_purposes of
such motions and for purposes of such preliminary
proceedings -= that ﬁhey hgd to accep£ as true the
allegations of tﬁe complaiht. That is not our situa-
tion here. There'is no need for this Court, nor should

this Court accept as true the statements or represen-

taﬁions or allegations of the plaintiff,
6ur present case is after'a full evidentiaj
hearing. We are not here on the basis of avoiding a
fairness hearing. We submit that we have had a full
fairness hearing as EOntemplated by the»Singer case and
its progeny. .
| JUSTICE MOORE: Well, the Singer case and
the‘Lynch case require total fairness, complete candor,
and can it be said that that is pfesent here when you
have two directors of UOP put on the board by Signal,
Mesérs;. Arledge and Chitiea, who make a feasibility

study showing that thelprice would be profitable of up..

to $24 a share, and failing to even disclose that to

their fellow independent directors?

in fact the opinions of this Court point:out that the |
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rééﬁ to look at what has been referred to as the Arledge |

MR. HALKETT: Yes, I think so.
JUSTICE MOORE: Why?

 MR. HALKETT: PFirst of all, I think we've

and Chitiea report. It is not a report. it doea‘not
contain information which was unavailable to others.
What that 1slis'an arithmetic computaiion of what ihe
assumned return would be on a given investment.

If I,'for example, were to go out today
with $10,000, and go to the various savings aqd loans
and banks to see what return I coﬁld obtain on that
money under various conditions, a six ﬁonth money market
account, a regular checking account with intarest,'a
this account or a that aéﬁount, I can arithmetically
compute what my return in dollars would be under various
interest computations.

JUSTICE MOORE: Yes., But didn't these
men when they were reporting back to the parent company
have some duty to say look, we've made a study, and we
think you should know this? Didn't they have a fiduciary
duﬁy to their fellow directors and to their stockholders
to say look, this is something we daid? They‘may have

;uét done arithmetic.

MR. HALKETT: I don't believe so.
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JUSTICE ﬁobnz: Why not? What case
would say they don'g have thét auty of candor?

MR, HALKETT: Well, I think that common
s;ﬁéérsays tha£ iémigwiﬁéoséigi;méo;iﬁor is it

required to simply set out that which is available to

fbr example, let me speak a minute to

that:

I think as this Court pointed out -~ I

belleve it's in the Denison Mines «case -- there was a
situation in which internally what had been done was
to commissiod And to obtain an appraisal that gave to
the inside people within ?he company a fact which was

not available to those outside the company.

CHIEF JUSTICE HERRMANN: Let's talk

about this case,

MR. HALKETT: Well, I am. I'm bringing it

to that, but I'm trying to distinguish, Your Honor}

between the two =--

CHIEF JUSTICE HERRMANN: all right,

MR, HALKETT: -- that in that case that

was not arithmetic, That was not information that was

available to anyone oﬁtside the company.

What we are talking about here is something

all others and that can be done, and is purely arithmeti

C.
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that was indeed avallable to everyone outside the compan
CHIEF QUSTICE HERRMANN: Does the récord

show how long it took for those two gentlemen to

prepare that report, or statement, or whatever you would|

call it?
MR, HALKETT: Yes, Your Honor. I think it

was a matter of:a few days. |

CHIEF JUSTICE HERRMANN: And it was
reguested by the Signal executive committee?

MR. HALKETT: Yes. They asked the
people -~ o

CHIEF JUSTICE HERRMANN: And it was
submitted in writing?'

o

MR, HALKETT: =-- to make a spréad sheet.
Yes, it was. |
. CHIEF.JUSTICE EERRMANN: And were.these
two gentlemen vho made that report inside or outside
directors? |
.MR,,HALKETTz They were officers and
directors of Signal. . They were on the Signal board,
and they were also members of the UOP board.
- CHIEF JUSTICE HERRMANN: So as members of
the UOP board, inside or outside?

MR. HALRETT: Inside.'
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Your Honor, to the considerations of those persons who

CHIEF JUSTICE HERRMANN: They are inside
directors?

'MR. HALKETT: Yes, sir.

!"LTfJ:S'rICB MOORE: Well, it's a 26-page
document, Chief Justice,'shown at-Pages Al472 through
1479, | | |

MR. HALKETT: Now, there —-

CHIEF JUSTICE HERRMANN: What Justification
can there be? 1I've got to say on this, because I
consider it important, what justification can you give
this Court for whatever you may call that document;
report, evaluation -- for not revealiné it anywhere
ﬁlong the line until the discovery stage of this

(3

litigation?

MR. HALKETT: Because it was not relgvant,

were involved in making the decision.
"CHIEF JUSTICE HERRMANN: Do you mean by
that, that the people to whom that report was submitted

considered it inaccurate, of no value whatsoever, when

you say irrelevant?

. MR. HALKETT: I mean it was irrelevant to

a question of the fairness of the transaction.

' 'CAIEF JUSTICE HERRMANN: We're talking
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about the fair value of stock.

‘MR, HALKETT: Yes, we are. That’s what

I'm referring to also.

CHIEF JUSTICE HERRMANN: . Well, in their
jﬁdgment $24 would have been a profitable ~-
| ~'MR. HALKETT: Yes; but that's where it'sv
misleading, if‘i may for a moment --
" CHIEF JUSTICE HERRMANN: All fight.

MR. HALKETT: As that study shows, at a
variety of differeht prices beginning at $17 a share
going up to $24 a share it shows what rgturn would be
received by Signal on its.'investment;

JUSTICE MOORE: And what does it show as
the difference in the profitability to Signal between
the $21 and $24 in percentage?

MR. HALKETT: Between approximatelyitﬁo-
and-a-half and three percent. Now, thét's -

JUSTICE MOORE: So we go from 5.4, what~
ever it was to what?

MR. HALKETT: 1It's about eight, I belieﬁe._

JUSTICE MOORE: Where do I see that on
the report?
| .MR. HALRETT: I'm not sure what‘page it

is, but on one of those pages it shows at the bottom
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line what the percentage return is on the investment.
Now, the difficulty --

'CHIEF JUSTICE HERRMANN: Well, it was

éénééhled, was it not?
. MR. HALKETT: No, sir.

-CHIEF JUSTICE HERRMANN: Was it not

concealed?

MR. HALKETT: No, it was not concealed.

I'm sure that =--

CHIEF JUSTICE HERRMANN: Did the whole

board of Signal know about it?

MR. HALKETT: Yes. It was presented --
CHIEF JUSTICE HERRMANN: Why didn't the
whole board of UOP know about it? If it was relevant to
Signal, why was it not :glevant to UOP? I don't
understand.
MR. HALKETT: Well, the board of Signal
is charged with its responsibility as to where it is
going to invest its money and what is #'fair and
rea;onabla return in investments for Signal to make.
Eet;s look at that for a moment:
Now, at that point in time they want to

kno&, and I'm sure they are looking at the other options

and other choices as to where that company is going to

e TR e T e e e e
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invest.

'CHIEF JUSTICE HERRMANN: That was their
primary purpose, waé it noﬁ?
MR, HALRETT: Yes.

CHIEF JUSTICE HERRMANN: An investmént.

‘MR, HALKETT: That's rigﬁt., Well, it was
an investment dé well as in dealing with UOP there were
other considerations in which the acquisition of UOP's

outstanding minority interests would be beneficial.

CHIEF JUSTICE HERRMANN: Well, to go off

on a tangent, would you call those purposes, or benefits
The Chancellor called them benefits, those other things,

rather than purposes.

. MR. HALKETT: Well, semantically, if one

is to obtain a benefit, I suppose then there may be a

purpose in obtaining the benefit, but I don't want to

get into that.

CHIEF JUSTICE HERRMANN: All right.
.JUSTICE MOORE: The chief execugive
officer teéﬁified it was "the only game in town". 1Is
that correct? |

MR. HALKETT: It was the only available --|
or the opportunity for them to accomplish theilr purposes

with the moneys that they had to invest. They had tried

PN VL T ODSUIE Y SIS I S NN R N
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s lthat Mr. Chitiea and Mr. Arledge had definite fiduciary

_ study, and as far as Signal is concerned, this is
17

for at least a year or a year and a half before to find
la reasonable investment.

JUSTICE MOOREE Now, wouldn't you recognize

duties to UOP?
MR. BALKETT; Yes.
| JﬁSTICE MOORE: Equally, or more 80O than
they did in Signal?
MR. HALKETT: Yes.
JUSTICE MOORE: What legal aﬁthority do

yoﬁ stand on that says that they had no fiduciary duty

to disclose that they had made a feasibility study when
the price is being talked about, and $21 is mentioned
as the upper offer by Signal, that they had no duty to

tell their other fellow directors, look, we've made a

|worth up to $24 to them?
'MR. HALKETT: That's where the mistake

comes in, Your Honor. 1If I may --

JUSTICE MOORE: 'What case do you ~--
~ MR. HALKETT: Well, but the premise is it
was not worth $24 a share to Signal.
CHIEF JUSTiCE HERRMANN: But in their

judgment it was, they said.
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MR. BALKETT: No, it was not.

CHIEE‘JUSTICE HERRMANN: 1Isn't that what
their judgment wasf
- WrrrrJﬁSTICE Mébﬁ;;i fﬁéi Q;id it would be a
good investment at the time.
| ' MR. HALRETT: No, sir. No place, in no
document, in nd-testimonylin this case is there any
indication that anyone at Signal ever said that it would

be a good investment, or that they would consider it,

or that they would pay one dime over $21 a share.

JUSTICE MOORE: Didn't the lower court at

Page 1347 of its opinion so find, that that is one of
the purposes that Signal pad p:epared this document .for,
that up to $24 a share =-- |
| MR. HALKETT: No, sir.

JUSTICE MOORE: At Page 1347 of the-
opinion -~

MR. HALKETT: No, sir, that's not what
the court said. It said the report of Arledge and
Chitiea indicated that it would be a good investment

for Signal to acquire the remaining 49.5 percent of UOP

at any price up to $24 per share.

Now, that is the then Vice Chancellor, now

Chancellor Brown's statemént, and if you will hote the

!

oy e T e e e e
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footnote in our brief withiwhich we disagrée -

JUSTICE MOORE: Yes. To get back to your
view as to whf ﬁhey.ﬁad no fiduciary duty, would you
;idEi&afé'thatlfofmuq, please? .

. MR. HALKET?: Yes. Because'tﬁey had not.
concluded -- there was no.deéision withiﬁ the.slgnalt :

organization that in fact any pricegreatei:tha_n_ $21 a -

share was, A, acceptable to Signal, and B, was cohsidered

by Signal to be a'good investment for Signal.

 JUSTICE ﬁOORE: I'm not speaking of from
Signal. I'm'saying thgir duty to UOP. Why didn't
they turn to UOP and say, look, I don't know what
Signal's ulﬁimate view of this is, but we ha§e made a
gstudy -- a feasibility sthdy is what it is termed in
the lower court -- we have ﬁade a study, and we con-
clude that up to $24 this would be a good invgstment
for Signal?

"MR. HALKETT: But that's the point. They

had not so concluded, Your Honor. What that is -- I

keep coming back to this -- They could have hypothetically

started at $16 a share, and run it up to $30 a share.
They started with 17, and ran it up to 24 to give the
directors of Signal an opportunity to see at what

price they would receive what return.

e e T 2 e T T
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not offer, they would not be willing, they would not

Now, it was on the basisAof thesewfigures'
that the Signal directors had decided that they would
pay, they would not try to get those ehareou}or anythingmw
more than $21 a share.. And the return -~ there is a
difference between showing something will return a
profit, and tha£ something is a good transaction.

For example -- and I think I used this the
lastvtime I was hore. I think it's a great example}
and I'1ll use it again:

If I had money now, and I were a fiduciary
and I were to put that money in a savings account that
paid 5 1/4 percent when I can go down the street and
invest it and get 12 percent, I think I would get
surcharged by making it at the 5 1/4 percent return.
Somebody can say but at that you are making a profit.
It is profitable to you to get 5 1/4 peroent. That may
be the case, but that is not the point.

What this arithmetic spread sheet showed
was that a£'$24 a share, were Signal to have paid that,
its anticipated return on its investment would be a
certain percentage, and I believe it's high five per-
cent, or close to six percent. No one within the Signal

organization ever said that we are willing to pay that,
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or that that is a good investment, or that we should
put our moneyvin at.$24 a Bhare. '

JUSTICE MOORE: But shouldn't Arledge and
”Chiti;;m;;;éggélééé ﬁavé gﬁié, 1ook;m£hi§ is someéhing
we did? This is information that Signal has. Sincé we
are standing on both:sidesvof the transaction,.at
least you should be as familiar with the situation as

we are.

MR. HALKETT: I don't --

; o JUSTICE MOORE: You don't think they had

that duty?

MR. HALKETT: Not because of the nature
of it. The figdres from yhich this was done were
ava;lable to everyone. It comes out of the pﬁblished
reports that were then extant. |

JUSTICE MOORE: Yes., But that would mean
that every member of the board would then have to do
the same work'again.when two members who owe a fiduciary

duty to them have already donevit, and it bears directly

onéLtransaction before the board.
MR. HALKETT: Well --

JUSTICE MOORE: V¥Why does each board member

now have tovsort of redo the arithmetic that two members

have, and who have a fiduciary duty to the board to

ey e v e e
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disclose this?

MR. HALKETT: I don't know -- I can't

agree that they have a fidﬁciary éuty to disclose that.
¥or example -- -
JUSTICE HORSEY:. Let's put it another way:
Were those pro forma figures? |
| MR. HALRETT: Yes. They are a spread
sheet based upon their projections and an assumption of
what the return would be based uéon the then projectéd

income for UOP and the income for Signal for the year

put together to then say how much would we be expected -

JUSTICE HORSEY: So they were all hypo-
thetical assumed figures?

MR. HALKETT: - They ;eré hypothétical
assumed figures, but based upon the then best estimates
which had been published and were available. |

Justice Moore, the guestion, it seems to
me, has got to be put into its context here. If you
have a large board -- And by the way, to touch on this
point here that's been made, the members of the board of
UOP had approximateiy one week from the time of their .

first notification until the time of the hearing. I

have no idea, and neither does anyone else as to what

sort of computations were made, and by whom, on that

et s e e i e T BT e
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or not'cashing out his shares at this point in time

board which they then brought to £he overall meeting on

March 6th.

JUSTIdE MOORﬁ: That never came out in thé
" MR. ﬁApKETT: And I don't see how it can.
Mr. Logan was a membe? of the board. .Mr. Venema was

a member of the.boérd; Those gentiemen owned large
blocks of stock. They had as much of a fiduciary dﬁty
to their remaining directors as did Arledge and Chitiea.
As far as anybody.would know, in the normal course of
events Mr. Venema and Mr.'ngan may we;l have.sat down
during that week period and done all sorts of computa-
tions on their own of how;would these prices affect them

For example, Mr. Venema may well have sat

down and worked out because of his tax program whether ’

would be valuable or invaluable, or what his profit would
be, or his losses might be, and whether he should take

a capital tax loss, and that's why he's going to vote
forzthis tfanéaction. I have no idea, and neither does
anyone else, of all the various criteria that people

sat do&n and worked out that were brought to that board
meéfing and upon which they made their business decisioh

I think it is absolutely impossible and

T e T T g P ST T R T TS T T s
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and impractical to suggest that simply by applying a
general label of fiquciary duty, or fiduciary relation-

ship, that one can éuggest that each of these persons on

their members all of these processes through which they
went. . | |

JUSTICE MOORE: I could agree with you to
that extent, but yoﬁr theoretical analysis‘doesn't come
to grips with the fact that two directors, inside direc-
tofs, placed there by Signal made a study, reported the
resﬁlts to the majority shareholder who owes a fiduciary
duty itself to the minority, and did not disclose that
same study to the minority, whateve: it mAy be worth.

MR. HALKETT: Well, I don't want to fence
on this, but the stockhqlder is Siénal, and I don't know
why its duty was any different than what I have just
talked about as tc Mr. Venemé's duty, who owed a
responsibility to everybody, or ényone else's duty..

Now, I mentioqed Denison Mines, and I'm
going to come back £o that because I think that it is ea
to get lost in that. In that case»therevwas the situ;-
tion -- Well, not in Denison. Pardon me. It's in
Lyﬁch versus Vickers.

The difference you have here is that it wa

the board would have to disclose at a meeting tﬁréll of |

syv
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clear that within the company there they had made a
decision, and were willing to pay up to $15 a share,

which was in excess of the tendér offer price that was

being made. They had decided that.' There was no

decision in Signal that they were willing to pay any |
amount of money above $21. Had there been,  then clearly
I think that woﬁid have been a duty to‘disclose that

we are offering this, but we will pay something more.
That was not the poiht.d That never happened.

JUSTICE HORSEY: Mr. Prickett in his

reply brief at Page 13 says:

*signal's management and directors used
the feasibility study in determining terms and price of
the cash-out merger."” .

MR. BALKETT: Yes.

JUSTICE HORSEY: Is there anyvsupport in
ths record for that statement?

-MR. HALKETT: Only to the extent that we
have been discussing that it was considered to give
them a range +o see what the approximate return might
be anticipated at various prices, and in order to keep
things in the perspective you put this range in there.

| JUSTICE HORSEY: Well, then it was used .

by Signal?
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MR. HALKETT: Used to that éxtent. Used
to look at the numbers.

.JﬁSTIéﬁ QUILLEN: Let me ask you a
question on this, Mr. Halkett: - e

I think I understand your pﬁint. Your
péint is that this docuﬁent doesn't help you establish
what is a fair pricef |

MR. HALKETT: That's correct.

JUSTICE QUILLEN:‘ But if you were in an
arm's-length negotiating situation, and someone offerea
you a document which says what the objgct of the sale
is worth to the potential buyer, wouldn't you want to
see 1it?

MR. HALKETT;: '.What it is worth --

JUSTICE QUILLEN: At various prices.

MR. HALKEfT: I don't think one could
generalize on that. You may'or may not. I can't say
in every negotiating situation what one wouid want to
disclose. One of the difficulties that -- |

CHIEF JUSTICE HERﬁMANN: Mr. Halkett,
you -jhst used the word "negotiation". Who was
negotiating in these seven days for the hinority group?

MR. HALKETT: The board of directors

through Mi. Crawford.
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and unreasonable,

Now, we don't suggest -- in fact we don't
suggest at all that this Court tried to establish con-
créée guideliﬁés whiéh themcégrﬁwéﬂa everySnéwéanr o
follow in every case. I think what these cases demon~
strate rather clearly is that's an impossible task. You

can't do it, because as sure as you do in this case,

somebody will find a way to get around it in the next case.

Now, so much time has been spent on this
Arledge and Chitiea study, or whatever you call it., If
the bottom line of that were -- Let's suppose that the
ninority had been told what is in that -- that at $21 a
gshare -- at §17 a share Signal would expect to earn a
return on its investment of so much up through $24 a
sharé, but understood that Signal, as was the case here,
was unwilling to pay more than $21 a share. I suggest,
Your Honor, that that would not have changed the vote of
one person who put his vote on the line to get his $21
a share. He's not interested in what Signal's return is
He's interested in getting the money. And ~--

CHIEF JUSTICE HERRMANN: But do you think
it might have brought forth some minority stockholders

to protest who stayed home who 'might have come forth

and objectéd?




