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PROCEEDINGS

MR, PRICKETT: Your Honor, we now turn
to Weinberger v. UOP. There are two matters that come
before the Court. One is a motion by the plaintiffs
for an order under Rule 23 for notice to the class
and the opt-out form, and the second is a motion by
the defendants for a preliminary hearing in which the
Court would hear evidence, ag we understand it, on
the scope of the damage remedy.

It is my motion under Rule 23 that notice
go to  the class. And therefore, I would propose to
present our views on that and then let the defendants
present and explain their motion, and I would reply
to that, since there are no papers on it.

First of all, therefore -—

THE COURT: Is that a satisfactory way
to proceed, gentlemen; take up the class certification
matter first?

MR, SPARKS: We are contant to take up
the class certification matter and the notlce guestion
first, and then we would move on to present our
affirmative motion.

THE COURT: All right. Fine,

MR, PRICKETT: Your Honor, the plaintiff
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has moved pursuant to the opinion of the Supreme (ourt
that the Court enter an order under Ruls 23 enlarging
the class to include all former stockholders of UOP
ag of the date of the merger. Bevond that, to
inplement that order pursuant to Buls 23 and the
regquiremsnt that at the earliest practicable tims
notlce be sent to members of the olass, we have
proposaed not onlyv notlice but also ¢he opt-out form.
In our original motion W@»in@luﬂﬁﬁ Forms
addressed both to individual notice, publicatlion and
to opt-out. Following that there have begen nestings
and discussions betwaeen counsel for the parties looking
to resolve the differences that we had both as to form
and content on all of those ltems. We have, I +hink,
fulfilled ocur responsibility to the Court to do our-
selves what we could rather than waking the Court
decide things that could be resolved among us.,
Spacifically, the dafendants have
gubmitted to us counterforms of the notices that I
have referred to. We net together, We have aach
drafted further forms of the notices and the opt-outs,
and we are a lot closer now than we were. DBubt to say

wa are closer does not mean that we have resolved it.

And thiszs morning the defendants suggested
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to us that they would be presenting an order in which
the Court would not give any notice whatsoever at this
time, and they suggest that they have a case in which
that was done. Tet me say that we totally oppose the
concept that the Court with a direction from the
Supreme Court to enlarge the class can now not give
notice. As a practical matter, we are already getting
inquiries from former stockholders, from nominees and
others as to what 1s the status of this matter. It
hag not assumed the proportions of an avalanche or a
deluge, but theve is a good deal of interest in this.
And therefore, we think that just for practical reasons

alone, aside from what the rule reguires, the Court

should fix on the form of the order, so that those who
are now members of the class do receive a clearx,
definitive, succinct word as to the status of the
litlgation and of their potential rights as former
satockholders,

And we think that not only are the
#tockholders entitled to that notice but that the
gooner it is done, the less peripheral correspondence
there is going to be.. There will undoubtedly be some
to the Court. There always is. And that is going to

assume major proportions if no notice is given.
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But bevond that, we think that the
suggestion that there be no notice flies in the face
of the opinion of the Supreme Court and of the
specific reguirements of Rule 23. And that iz, in a
clase situation the Court ig reguired early on to gilve
the besgt practicable notice to mewbers of the class.

The opinion of the Suprewme Court ra-
delineates the membership in the class, and those who
are now included have never received any notice whatso-
ever of the existence of the suit. The original notice
went only to those who had voted against the merger or
who ' had not turned thelr shares in; admittedly, a
very small number, less than five percent. The vagt
majority of the former stockholders, therefore, received
no actual notice by publication or by first class mail
of thig suit, and, indeed, we think most of them
didn't know anything about it. I mean, how would they?
And therefore, it is incumbent at thisg point to get out
notice to those people.

In this connection, we note that five
years have gone by gsince the time of the merger and
that all but a very small number of the formeyr stock-
holders have turned thelr stock in, have received £21.

And therefore, in this parvticular situation notice is

k3
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important, but it is goling to be diffleult, because
peopls, one, will have moved, died, married, come out
of minowity, a lot of other things. But in addition,

they were given no basis or reason for supposing that

D

they should hany onto thelr UOP evidance of ownership
or other things, That is, they were cashed-put and
they were paid off. It was the end of the matter, so
far as they were concarned.

And tharefore, assuming that the matter
goes further than simply a notice, we envisage problems
But that 1ls not our concern hera.

Our concaern hayr

o

ig complying with the
rule that requlreg notice to the class at the
@aarliest practicable tlime at the cutset and reguires
the bast notlce possible under all the circumstances,
The vule also regquires that, 4if
posgible, you have to give individual notice. And
therefore, wa start off with the proposition that the
Court should issue an order for individual first
clags mailing to all of the stockholders. That will
take care of some of them. We also provided in our
form of order that the notice going to nominees and
cther legal holders carry an admonition to them --

that was the compromise -- where they should get

4
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additvional veples to send them or Lo the equitable
OWRR LS o

In our form of pnotloe we do srplalan
Lhe shabtus of the case as 1t pow gtvands. We triled to
gtasr betwesn a notlee that 18 so slaborate and has
g0 much flne priot that the nermal stoekholdey, put off
Ly the verblage and the regltationsz of stulf that are
not germane, throws 4t awavy. At the seame tine we want
o wrplaln to thewn what the status of the casae is.
That ls, theve has been a determlnation baszically of
1iﬁhiliﬁy; There 18 no deterniantion as te what I
will ¢all for shorthand deamages., There hes been ao
awvard of dawmasges at all. Thers may never be ons,
ut as menbers of the class they have cartain xrights.

a
4

ney are saembers of the olass unloss thay

o

That is,
affirmatively opt osut. 'They are aet obligatad to

pay eosts to date ox Tuture cosbts and the other things
that ave regulred,. And we try and Jdo that as
sugqiﬁct;y,a% pogsible, becauvsée we are dealing with a
cglass of stogkholders who have had no notification

for five years, who at best may or may nob ronember,

We think the netice should take this

form begause of an aflirnative obligation on our part
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and on the Court's part to deal falrly with these
people because of the lapse of time in getting them
notice.

Now, in addition to that, we think that
the reguirement of the best practicable notice under
these clircumstances reqguires publication. In our
original form of notice we had provided that the full
notice plus the election or the opt-out form be
published three times a week in the Wall Street Journal
and in the Chicago Tribune.

Let me say why we included the Chicago
Tribune. UOP was a Chicago-based company, and we ware
led to believe that a large number of the formex
shareholders were resident in that area. And therefore
we felt that perhaps a f£inding by the Court of the
best practicable notice should include a regional
paper, though I think the Chicago Tribune would take
exceptlon to that designation of that august paper,
designed to get to those people. However, having met
with the defendants, we have modified our position on
the publication.

We now suggest that raéhﬂr than pfinting
the whole notice, we simply have a two-by-three notice

in the Wall Btreet Journal published three times a week
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addressed to all former shareholders of UOP, suggesting
that they write for a full copy of the notice to a

post office box. That saves the cost of an elaborate
notice and everything else, but it will pick up to
those who are readers of that financial paper the Ffact
that they can write and get notice. We think it will
sarve particularly to alert nominees, depositories,
brokers, things like that that anybody who is a

former shareholder of UOP has the right to get a

notice form and can write in.

And therefore, so far as our notice
pesition is concerned, we think our form of notice on
review will comply with what the Court should be
striving to achlieve, and that is a succinct, clear
notification to the stockholders of the present
situation and of their rights, without any excess
recitations about what happened before, et cetera.

Secondly, we think that publication is
required in some form, but we have tallored it down to
minimize the cost but at the same time to do something
more than attempt by individual publication to get
notice to the stockholders, five vears having lapsed
and the Court being aware that in that time there will

be substantial numbers who have moved or otherwise will
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not have current addresses on the 1list.

How, that brings me to the final item
that we have included, and that is the form of election
Let me contrast the differences between ocur form and
the form of the defendants.

Dur form includes -~ and its present
form is in the back of the brief that was filed in
support of this motion. As I say, our form includes
clear warnings to the stockholders as to the effect of
signing the opt~out. The defendants' form ia gimply a
strailght opt-out. That is, it simply says, "I elect
to opt out of the class,” with no warning in that
document as to the effect of opting out.

We think that the Court has an obligation
to the stockholders at this point to make sure that
the unwary, the unsophisticated stockholder does not
lightly waive the present rights that he has in this
situation by simply scribbling his name on an opt-out
sheet and mending it back; not understanding that by
doing that he forever walives his rights to the
possibility of sharing in an additional recovery. We
think that the opt-out form may become separate from the
notice or that the stockholder, faced with reading

something that for many laymen is difficult at best,
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though we have tried to make it as simple as possible,
may simply think that he has to sign a form in oxder to
get something., And therefore, our form carries with it
as clear a warning as we can make to these stockholders
that in signing this they are precluding themselves and
thelir heirs and everyvbody else from any possibility of
sharing in this, and we think that document should
contain that falr warning.

Nevertheless, pursuant to the rule, it
does provide the opportunity for the shareholder who,
for whatever reason -- and it is difficult to imagine
why a shareholder would opt out at this point. But
there may be some who want to do it. It does contain
that.

And therefore, we think that is the form
that should be sent to the stockholders, because we
don't think that the defendant should attempt to induce
opt~out at a point when liability has been determined,
because we can see no real reason why a shareholder
would opt out at this point unless he did it through
ignorance or confusion or something else., And that
should not be the result in this case.

The equitable right, if you like, of the

stockholder at this point to participate in the recover:

Y
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'shoulﬂ not be defeated simply because the forms do
not ¢learly spell out to those people their rights.
Now, let me turn to a small point but

one that has divided uns. The plaintiffs have provided
in all of their notices and forms that it is our

view that this notice should go to all former stock-
holders. Now, the Supreme Court has enlarged the olass
to include all former stockholders of U0OP. It does not
focus on the minute question as to what happens to
those who opted out under the original notice., I
believe there are 127 of those, and the amount of
stock is relatively small.

We had suggested to the defendants

that from an administrative point of view it probably
wasg better to just start over again and have everybody
opt out, because if you don't do that, you may have
pecple who have opted out under the original concept
and said, "Well, I wouldn't have done it if I had
gotten the notice that you now have, though it told
me that 4Lif I opted out, I waive forever, but I got a
notice and a recitation that wasn't clear,” et cetera.
You may have something on that. You might win it, but
you may sat up a lot of time disputing with former

opt-outs as to whether their opt-out is good in view of
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what has happened.

They did not buy that. And therefore,
I think that we come down to the point that we think
fairness dictates that where the Supreme Court said
that the class shall include all former stockholders,
that is, in fact, a direction obviating or superceding
all the proceedings that went on before and that we
should send it to all persons, all former sgtockholders,
including, without regard, those who are within the
former class and those who opted out.

Let me point out that those who opted
out for some reason under the former procedure may well
opt out.again, If they had a good reason before, they
may have a good reason again. And so they may pick up
those who for bizarre reasons opted out before. But in
any case, the notice pursuant to what the Supreme
Court says should go to all of those, without regard to
the former opt-outs.

So far, Youxr Honor, we have been dealing,
I think, with’the relatively easy matters. And it would
be wrong of me not to say, as I always do, that I
think we have the better of the argument on all these
points.

I now come to a more difflcult guestion
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and one on which we have not moved any closer, and
that is the guestion of who has the administrative
responsibility for getting this notiee out and who
bears the cost of it,

I start off with the proposition that
Rule 23 is discretionary. It grants the Court
discretion as to how the obligation and coest is to ba
imposed. It would be less than frank of me if T did
not concede that the wvast weight of cases indicates
that in the usual case the courts have imposed on the
Plaintiff seeking at the threshold or outset of the
case the responsibility for both the cost and the
administrative burden of getting the notice out.

The rationale generally is not hard to
find. That is, vou allege some deficiency on the part
of the defendant, but it remains simply an allegation.
And why should the defendant help to build the scaffold
for the plaintiff by sending out a notice to recruit
the other members of the class? And therefore, the
courts have normally said that the burden and the cost
lies with the plaintiff., He must assume that, though
they have indicated that the defendant has the
responsibility of providing him with the information on

which to get the notlce out to the class.
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However, there are intimations throughout
the decisions in this area that the matter is
discretionary. And therefore, unless the Court is
going to take the position that it is not discretionaxry
in derogation of the rule, there has got to be some
case where the Court uses its discretion to impose
costs and burden not on the plaintiff but on the
defendant. And we suggest that 1f there was ever a
case where the Court should, indeed, must exercise ite
diseretion to impose the burden the other way, this is
it.

Now, why? First of all, we applied
originally for an order that would fix the class as
all former stockholders of UOP except Signal., The
motion was opposged. The matter was briefed, argued,
decided and resolved against us. Our interlocutory
appeal was denied, and we were then charged with the
burden of preparing and disseminating the cost of the
notice to that truncated class. And we had the
responsibility of handling the administrative burden of
the opt-out situation.

We have been, therefore, to this well
before, and we have paid for it, and we have administered

it. MWow there is a second notice to be put out, and we
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think that at this point the burden should be put on
Signal. |

Why? First of all, we have done it once,
and the reason it has to be done again is not because
0of our lack of diligence or because our position was
wanting but because after trial, et cetera, the
Supreme Court has redetermined the matter. And
therefore, it is not anything that it is our responsi-
bility for. It comes about because of the change in
the sltuation as a result of the appeal to the
Supreme Court.

Sevondly, we have already paid for the
matter once. And while we have the rvesponsibility at
the outset of the case to do it, when we only have
allegations which are unproved, at this point the
liability case 1ls  tesolved once and for all, and
Signal has been found to be a fiduclary wrongdoerx.

As such, we think that the case has changed from one
whare there are allegatlions that are as thin as the
paper they are printed on and that can be made by
anybody. These are now allegations that have been
determined by the Supreme Court., And therefore, we are
mora than halfway home in the senss thatv@,hawapfmvad

wrongdoing on the part of Signal. 2And the wrongdoing
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is to the former owners of a company in which it was
the majority owner.

And therefore, we think that this is the
very situation that is referred to in the cases, where
the Court indicates that where there are only
allegations made and nothing proved, the burden lies
on the plaintiff. Here is a situation where the
allegations are proved and liability is established.
And therefore, that should move the Court's discretion
in this case oxr, if it does not, then we think there
is no case imaginable where the Court will exercise its
discretion,

Now, next, it seems to us that the
Court should exercise its discretion in imposing this
burden on the defendant because of the disparity
batween Mr. Weinberger and Signal. I don't say that
simply to point up that this is a David and Goliath
situation but because the cases indicate that the
disparity in the economic means and administratiwve
ability is a basis which the Court will consider in
whether to exercise its discretion or not.

I think the Court is aware of the fact
that Mr. Weinberger is an 86~year old wman, a retired

acoountant who has means, maybe four to five hundred
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thousand dollars, ample to defray the costs, and I
think the Court is also aware of the fact that Signal
is a substantial conglomerate recently merged with
Wheelabrator that has literally billions of dollars
in assets, income and earnings.

Just 8o that the record contalns some
documentation of that, we have included in the brief
that was presented to Youxr Honor this morning several
pages Lrom the most recent available annual report of
The Signal Companies that refers specifically to UOP,
the company that was taken over., And its earnings
exceed, I believe, a billion dolliars. And it gives
you some idea of the disparity.

Now, what 1s the task that is imposed?
We are here talking about a notice to & large number
of former shareholdexs., It is obviously impossible for
Mr. Weinberger in his small apartment in New York to
get this notice out. He would be here until the
vear 2,020 handwriting out these things. It is also
difficult for our law firm to do it. Somebody has got
to do this.

I suggest that Blgnal has the administra-
tive personnel or UOP in its stockholders division orx

its transfer agent can do it ovr, as is more likely, it
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can hire Delaware Trust to do this part of the job, as
is not unusually the case in other situations. But I
do stvess that at this point teo impose on a private
elderly stockholder or his attorneys the responsibility
and the cost for a second notice would, we think, in
this situation represent not what is done under the
usual casges but would represent an abuse of discretion
in an almost punitive way in imposing on Mr. Weinberger
who has successfully carrled his burden to the Supreme
Court and back here, a task that has got to be done
under the rules and that the cost and administrative
burden of which 18 necesgsary pursuant to carry out the
mandates of Rule 23,

I said at the outset that we were beginnin
to get some inguiries by phone and by mail. I think
this matter has some urgaan in the sense that we
anticipate an additional amount of thig individual
correspondence and telephone ingquiry. We thiak,
therefore, that pursuant to the requirement that the
notice be put out as soon as possible, that the Court
ghould take a look at the alternate forms and decide
on which one is applicable and should decide the guestio
of burden, and the notice should go forward., We our-

selves, as I say, have tried to resolve our differences.

g
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Wie have narrowed them somewhat. But we have come up
against the blunt, hard fact that we do not agree.
And we, therefore, agreed that this motion would be
presented at this time based on the submissions that
are made. And we have, thevefore, submitted our
revised forms of order and the cases and authorities
that support the position that we here advance.

Thank you, Your Honor.

THE COURT: All right. Thank you,

Mr. Prickett.

Mr. Bparks.

MR. EPARKS: Your Honor, let me hand up
to the clerk or maybe directly to the Court, with the
Court's permission, a copy of a case I did provide to
Mr. Prickett before the hearing today, to which I will
make brief reference in my argument.

Let me state that to begin with I
received this rather lengthy brief at 10:50 this
morning, 10 minutes before we got here, and read it
on the way over. I am really not in a position to
respond line by line to it. But in looking through it,
it appears that, as Mr. Prickett conceded in his
argument, the guestion of the expense matter, which

is largely dealt with in this brief, is a question in
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the discretion of the Court, And in the wvast
preponderance of circumstances, indeed, in every case
that I am aware of, the Court has vequlred that at least
the first notice to a class or an enlarged class be
sent at the plaintiff’'s expense,

And the only other comment T have with
respect to the brief that I have gotten out of it with
one quick Fflip through ig that the cases on the back
all deal with settlement noticeg, and I would submit
that those are completely inapposite.

We all know that when settlement comes
about, as a matter of custom, tradition or what have
you, defendants do bhear the expense in those instances.
I don't think those cases teach us anything on the
issues that we are to address today.

Let me now turn to an attempt to vespond
in some organized fashion to the points that plaiﬂtiffgﬁ
counsel has made.

First, Your Honor, we, of course,
agree that the class must be enlarged in accordance
with the dirsction given to this Court by the Suprene
Court.,. 8o there ig no issuve about that., We do not,
however, believe that at this time notice to the class

is required, necessary or appropriate. We believe that
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the next time the Court shoulé properly consider whethe
notice should be given would be after the hearing,
which we believe ghould be held and which is the subjec
of our next wmotion,

The timing of the notice is a matter
which, contrary to the suggestion that there is a
requirement in the rule dictating when notice must be
sent, is within the discretion of the Court. The zrule
provides, if Your Honor gets a chance to look at it,
that the class shall be certified at the earliest
practicable moment. It does not state specifically
when the notice must be sent.

The case that I have handed up to Your
Honor, and particularly at Pages 805 and 806, does
indicate that the timing of such notice is within the
sound discretion of the trial court. &And as we stand
here now, we don't see the benefit to the members of
the class or to anvone else in getting notice at this
precise time. Indeed, for reasons that I will get to
when I discuss the form of the notice and compare the
forms of notiece that we have submitted to that
submitted by plaintiff, we believe that it may actually
be misleading at this time to give this notice before

we are all sure where we are going from here.

(a3
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Now, in addition, on behalf of the
defendants, we are willing to forego the advantage of
any further opt-outs which would arise from giving
notice now and to assume the risk of any other negative
consequences arising from the absence of notice at
this time. And as the Haas case, we beliesve, holds,
where defendants are willing to bear that risk, it is
clear that the Court has discretion to order that
notice need not go out until further proceedings on
the merits.

We are, of course, not saving that it
would not be appropriate at some later time either at
the conclusion of this proceeding or at some intexr-
mediate stage to direct that notice be sent. I
think it will become clear as we go along here that
this is the precise time that the notice should be
sent.

Let me now turn to the guestion of the
forms of the notice. If the Court does helieve after
all it has heard today that notice is required and
should be sent now, nonetheless, it seems clear to us
that it is the plaintiff who is the one who is pushing
for that for his purposes and that at least at this

juncture any expense of such a notice that would go out
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now should be borne by the plaintiff. 0f course, if
the plaintiff prevails, this could later be taxed to
the defendants as a cost,

That is the norm. That is the norm
under the cases cited even in the plaintiff's brief.
That is the norm under the Eisen case. And 1t appears
that it is the norm under the Wood versus Coastal
States case, which is the leading case in Delaware
that is cited.

I also recognize, as Mr. Prickett does,
that it is not the absolute, There is discretion,
and those cases do recognize that the Court has
discretion.

I would say, though, that I think we are
in a unique circumstance. And I don't believe
Mr. Prickett has cited any precedent for his position
where there has been an iﬁtarim ruling by a higher
court and the case has been remanded for further
proceedings with the express statement in the Supreme
Court decision that this may be a case where there are
no money damages ultimately =~ it sayvs, "Money damages,
if any" =-=- that it is appropriate to assume, as
Mr. Prickett would have the Court do, that somehow

defendants ave going to lose this case and his cliant
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1 is ultimately going to prevail. 'That is why we have

5 || this mechanism for taxing of costs, et cetera.

3 Moreover, I at least am not persuvaded by
A the argument that they have already sent a notice and,
5 therefore, they should not have to bear the expense of
6 sending another notice. The first notice that they

7 sent was to a relatively small, limited class. I don't
% || have the precise numbers in front of me, but ny guess is
9 it is somewhere in the vicinity of a tenth of fhe class
10 that would be the enlarged class.

H Obviously, had the earllier notice been as
21 broad as plaintiffs had wished it would be and had th@
13 | earlier class been as broad as plaintiffs wished it

4 | would be, they would have had the burden of that

15| additional initial mailing. It is not as if this is

6 | a second mailing to the large class that we are talk-
ing about here. They are simply seeking to shift the
8 | purden which was initially theirs in the first place

19 over to the dafendantsQ 8o I find that to be

20 unpersuasive. I would hope that the Court would also.

21 I don't think nmore time is merited with

22 respect to the expense issue. It is a discretionary

23 . . .
gquestion. Certainly, the dominant and normal course

is for plaintiffs to bear the burden of this. 2and I
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don't believe that plaintiffs here have shown any
reason for the Court to deviate from that precedent
and adopt some other course.

Now, if the notice is to be sent now,

as Mr. Prickett accurately stated to the Court, there

are differences at thie point irreconcilable between
the parties as to the form that that notice should
take. I think the bottom line is that we belleve that
the form of notice that hag been proffered by the
plaintiffs unfalrly overreaches in terms of going
beyond what is necessary and appropriate to describe
to the stockholders and, in effect, in some subtle and
skillful ways seek to create the impression, the total
impression with the stockholders, that this iz an
action that plaintiffs have already won. We disagree
with that, and that goes to the fundamental difference
that is between us.

It literally reads almost like a claim
form in many respects. And while plaintiffs refer in
their brief to warnings, if you put the thing together,
there are more warnings than there 1s content and more
excerpts from the Supreme Court's opinion selectively
pulled out -~ l.e., the favorable language to

plaintiffs -~ that we just believe in the end that if
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the Court reviews the forms of notice, the Court will
find our form of notice to be a fair attempt at
compromise and a fair notice of the pendency of this
action at this stage of these proceedings.

In that connection, I can tell you that
the things that we considered in drafting the proposed
form of notice that we have placed before the Court was
first, the earlier notice which was approved by the
Court and which was approved with opposition and,
indeed, some rulings by the Court which emerged in the
final form that actually went to the Court and the
Court signed. It was not an agreed upon notice and
form of order. There were some disputes. It has been
supplemented to take into account the developments in
the Supreme Court. But we haven't tried to quote
isolated passages from a 34-page opinion.

We have also tried to take into account
what we thought were the falr elements of plaintiff's
form of notice. BAnd I will concede that certain of
the matters that we put in our initial drafts were
picked up by plaintiffs, and I would think that
plaintiffs would have to conceda that, likewise, we
have piékeﬂ up what we thought were the meritorious

alements of theirs. 8o we are closer together, but we
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1 are still pretty far aparxrt.

2 In short, what we have attempted to do is

a2

draft an . informative document if notice must be sent
41 at this time which does not prejudge the issues to be
= decided and does not overplay or underplay what the
Supreme Court has decided,

We would ask that the Court review both
forms. We are confident that the model we have
submitted is the only one that the Court will £ind to
be really fair notice, if notice must be given.

Now, I would like at this point to just
turn to the two forms of notice and also the twoe forms
of order and point out to the Court for the Court's
assistance where I see at least the major differences
in the parties' positions. And I also would point out
that I believe some of the matterg I am about to get

into, which I will only touch upon, are inevitably

e matters which will come up in the next motion to be

19 decided or to be argued to Your Honor, and Mr. Halkett
0 will argue that on behalf of the defendants. But it
. goes to the guestion of the conception of the parties
. as to where we are and where we go from here.

23

As in any case where you have plaintiffs

24
and defendants, I think each side perhaps has somewhat
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of a different conception, although I think in this
particular case, where we are breaking new ground, it
is more substantive than it might be in some other
types of cases. And in that connection, I would think
that the Court may wish to defer final consideration
of this motion until at least after hearing the
presentation of the parties on the next motion.

Really using the plaintiff's proposed for
of order as the thing which I would like to direct
the Court's attention to, first, in the first paragraph
there is framed what I concede also is, I think, a
minor point here but one which I fesl duty bound to
bring to the Court's attention, and that is this idea
of, once a proceeding has started and someone got fair
notice the first time avound and opts out, then if
something changes later on in the proceeding, whether
they get a chance to take that decision over again and
opt back in, It is not a great number of shares. I
think it is 146 stockholders. 2And 14 of those
stockholders we haven't been able to ascertain from
the filing that was made and their forms how many
shares they had. But the 132 stockholders held
something a little less than 7,000 shares. And 1f vou

assume that the other 14 had a similar proportionate
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amount, we are probably talking about seven or eight
thousand shares and 146 stockholders.

And the only reason I really press this
point is that I think to not do so would be to really
lead tha Court into error. It is my understanding of
the class action rules that if you opt out, you get the
benefits of opting out, but you can't have something
happen in the proceeding and opt back in again through
some procedure and, in effect, get back on the
bandwagon after you have made a decision to get off it,
Fundamentally, I think that goes to the root of the
class action procedure. And I would perhaps not so
much for this case, where we don't have so much at
stake, but certainly as a principle would hate to saee
that become gomething that the Court ever permitted to
happen.

Second, the expense isgue, of course, is
addressed in the form of order that has been submitted
by plaintiffs., I have already touched on that, and I
am not going to spend any more time on it. We don't
believe there is any direction from the Supreme Court
or in the Supreme Court's opinion or anything else
that reguireg that the normal rule be deviated from

here. Indeed, we are being asked to'pick up an expense
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that ordinarily would have been the plaintiff's, that
he has never really had to spend yet, and that is
giving notice to thies enlarged clasgs.

I will say in that connection that our
initial proposal to counsel for the plaintiffs was that
the additional notice need only be given to those
people who didn't get the first notice. We have
accommodated in one of our changes to say that it
ought to go te everyvbody except the 146 who really are
not in the proceeding anymore.

Next, turning to the publication, also
in a gpirit of compromise, while we don't bhelieve it
is necesgsarily required, and, indeed, the Court, we
think, could scundly decide on the publication issue
that it should wait and see how many returns there are
of addresses, unreturned mail, unforwarded from the
mailing from the list, we did put into our form a form
of publication, short form, three times for three
congecutive weeks in the Wall Street Journal, as did
Mr. Prickett. We think the Court, if publication is
necessary here, could elither properly accept what we
put in our altevnate form or, indeed, could say, "Let
us hold off on the publication until we see how well

we do here with respect to the mailing to people on the
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list."

With respect to Paragraph 3 and, indeed,
Paragraph 6 of the proposed form of order submitted by
plaintiffs, they seem to impose upon the defendants a
rather elaborate system or an orxganization at this
juncture, 1f you will, of how things are going to go on
from henceforward. It really looks very much like the
type of procedure one sets up for accepting claim
forms after a case has been decided. They tell us
that either we, Signal, 1 suppose UOP or their
transfer agent or the Delaware Trust Company, which I
gather is plaintiff’s preferred person -~ and I have
no reason to helieve that Delaware Trust Company is
not perfectly adeguate here. But there is an attempt
to impose a particular cholice of agents upon us were
we to be ordered to adopt this rather elaborate scheme.
We think that is all premature. It is something that
may happen down the road. Even then we would think
that the Court would allow the defendants to pilck their
own agents. AaAnd if we wanted to pick Wilmington Trust
Company or Chemical Bank, we could do that, I suspect
Myr. Prickett would agree that we could do that 1if we
wanted to.

But the point is that this is the type of
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ordeyry that looks like it is something building up a
super structure to be used down the road for when

Mr. Prickett believes he and his client will ultimately
prevall. We think this isn't the time certainly for
that type of structure.

Turning te the notice itself, wa have
regsolved a lot of things, but there are areas where I
just don't think we could come to an agreement, not-
withstanding our efforts. I point in particular to
Paragraphs 4 and 5. Without going into all the
detalls, it ls our view that the form that we have
placed before the Court tells the stockholders what
they need to know.

Tt is ouyr view that Pavagraphs 4 and 5
as placed before the Court by plaintiffs really seek
to create an impression in the stockholders of nmultiple
findings of conclusive wrongdoing and selectively
vreally guotes from the Supr@mé Court's opinion here
and there with language favorable to the plaintiffs,
We think that to counter this, one would havg to put
in all sorts of other language in the Supreme Court's
opinion. We really think it goes well beyond what is
fair under the cirgcumstances,

I would also make a couple of other
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comments., While I hadn't made them to Mr., Prickett
the first time around in our negotiations, the form
that we submit today does not refer to by name

Mr. Arledge or Mr. Chitiea but refers to it as, I
belisve, information prepared by Signal officers.
Bimilarly, it does not refer by name to Lehman Brothers
whom, as we know, were dismissed from this case
voluntarily at the Supreme Court level by plaintiff,
I don't see where the identity of these people at
thisz stage of these proceedings could be material or
important to stockholders.

I think it really comes down to little
more than an attempt to publicly embarrass people at a
time when we submit there is no reason for that type
of publication, if there ever were. And I am not
going to go through all of the instances. The Court
will clearly see in reading Paragraphs 4 and 5 that the
tone is very, very diffarent.

Also, I would refer to the top of Page 4,
because I find 1t to be particularly indicative of the
type of problem that T think we see in the plaintiff's
form of notice. The last sentence there says, "Racord-
ingly, th@‘Court concluded that there could be no

finding at present that the $21 price was fair and
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remanded the case to the Court of Chancery for
determination of damages based on entive falrness
standards as to fair dealing and fair price.” We

start with the proposition that the Supreme Court never
said that. Where it does talk about damages, it talks
about damages, if any, and that doesn't appear here,

Moreover, this formulation of where we go
from here is really plaintiff's formulation, we subnmnit,
not the Supreme Court’'s. 2And we don't believe that
this typ2 of document ought to really encapsulate one
advocate's position of exactly what is going to
happen at the next stage of the proceedings. And
certainly, we would like the Court to hear and
consider our views on that matter in conjunction with
our next motion before we lock in language like this
cor like some of the language that precedes this
particular sentence.

Finally, I would like to get to the
guastion with respect to the notice and the form of
exclusion of warnlngs. And I would point oubt to the
Court that from this poiant on in this notice we
hecome overwhalmed with large, large type warnings.
Now, I am not saying that it isn't appropriate to give

gtockholders fair warning of the fact that if they
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execute the form to exclude themselves, that they are
going to, therefore, be excluded from the class. And,
indeed, at Paragraph 7 of our proposed form we under-
line, which would be in capitals or bold type when it
was printed, that if any member wishes to be included
in the c¢lass, there is no need to take any action
whatsoever at this time.

However, in the form of papers wa gat
from plaintiffs, we see in Paragraph 7 in bold type
the warning that "If any stockholder elects exclusion,
he will forever forfeit his right and the rights of
hisg heirs and assigns to recelve any amounts which the
Court may award to forxmer shareholders who do not
exclude themselves from the c¢lass,” and then in small
type, "There is no guarantee the Court wilill make such
éﬁ award."”

Anéd then on the next page at Paragraph 9
we see in large type, "No action ls required if vou do
aot affirmatively want to exclude yourself from the
class,” and then flip over to the form of eleation,
and it starte off, "Execute thisg document only if you
want to be excluded from the class." And then you
£1ip over to the next page of that same execution and

there is in large tvype, "Former UOP stockholders
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desiring to be a member of the class should not execute
this document,®

And we subwmit, Your Honor, it just
overdoes it. It is in the notice. We would put it in
the notice once with emphasis. But the cumulative
effect of all this is to create an impression which we
think is inappropriate for this stage of these
proceedings.

Finally, I turn to the proposed publica-
tion notice. And in particular, I would ask the Court
to compare the last sentence. Both notices, proposed
notices, only have two sentences. But I would ask
the Court to compare the last sentence of our publicatiq
notice and the last sentence of the other side's
publication notice.

We would tell the stockholders that the
Delaware Supreme Court recently reversed a post-trial
judgment in favor of the defendants, enlarged the class
of former UOP stockholders entitled to participate in
any possible recovery of money damages and remanded
the cagse to the Delaware Court of Chancery for further
proceedings. We believe that is a fair description
of the present status of these proceedings, gives fair

notice to stockholders that something has happened that
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is favorable to the plaintiffs, and alerts them that
there might be possible money damages here and that
there ave further proceedings in this Court.

And I would contrast that to the excerpts
from a 34-page opinion. I am not sure they even all
appear this way in that opinion. It is sort of a
plecing together, as I have looked at it, that would go
out in the publication notice that has been proposed
by the other side, where they would state that the
De laware Supreme Court recently held that the merger
did not satisfy any reasonable concept of fair dealing
and remanded the case to the Delaware Court of Chancery
to determine the fair value of UOP shares, I don't
believe that is what the Court said. I don't believe
that it 18 necessary to get into that kind of a fight
at the notice stage.

I think the form of notice we have
suggested is more business like and more fair. I
think what we are to determine next goes to guestions
such as the fairness of the price at a minimum and to
other matters, and to say that the mergexr iz unfair at
this point I think is premature in light of what the
Supreme Court has said.

That is our position. 2and I don't want
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to take more time on this. We think it is important.
A1l the issues that I have mentioned, I believe, have
inmportance, some more important than others.

Certainly, the Court ought to take, we
believe, a good, hard look at the two forms of notice.
We think when that is done that the one we have
submitted will commend itself as a reasonable attempt a
compromise., And I, frankly, think we have gone into
more detail than we had to to accommodate plaintiffs.
Certainly, I believe it will commend itself to the
Court if notice must be sent as being the one that is
really the more fair form of notice.

Thank vyou, Your Honor.

THE COURT: All right. Thank vou,

Mr. Sparks.

MR. PRICKETT: VYour Honor, I will be
very brief, since we have Mr. Halkett waiting in the
wings with his other motion.

THE COURT: Yes. Let's not go back
over each and every item. I assume we don't have to
do that.

MR. PRICKETT: WNo. I agree.

Your Honor, first of all, Mr. Sparks

concedes discretion, but he says thils is not the case

Te
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in which Your Honor should exercise discretion so far
as the cost and burden allocation. He doesn't ever
suggest to the Court what is the case when the burden
is geing to be shifted. And I suggest to you that
until he can suggest a case where the discretion is
shifted, this is the very case, because he can't
think of a case in which there is more going for the
plaintiff that the Court should exercise what they
agree that it has; that is, discretion to do it.

The Wood case, sure, there they imposed
the burden on the plaintiff. But the Court reiterated
the fact that under Delaware law the Court has
discretion.

Mr. Sparks suggests that his notice is
falrer, and he suggests that ours overreaches, I
suggest to yvou that a lot of the stuff that is found
in that notice is garbage. That is, it relates to
things that went on before.

What is Mr. BSparks trving to do? Is he
genuinely interested in informing all of the stock-
holders now, or is he interested in perhaps justifving
somewhat the positions that he has held and perhaps
confusing these stockholders, who have not heard any-

thing for five years? 1Is he really interested in
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warning them as to the perils of opting out? I don't
think he is, T think he wants as many to opt out as
possible, and I don't think he wants to think about
the small stockholder and really say be careful.

And I suggest to the Court that the Court
take a look as to which is the set of forms that is
fairest to the small stockholder of UOP, as to whom
the Supreme Court, no matter what he says, has found
was not falrly treated.

Now, so far as the suggestion as to how
they utilize it, I don't care who they use, Chemical
Bank or Delaware Trust or their transfer agent. DBut I
do suggest that when vou contrast the availability of
administrative agents, that the disparity between
Mr.,Weinberger and his attorneys and that of Signal,
Wheelabrator or UOP is more. They have a lot of
options of the way to deo this.

You know, I think Delaware Trust is at
hand and close to both counsel. It has a lot of
experience on this,

There is a suggestion that we are
bullding up a structure before the time that we need to
get into a claim procedure. Your Honor, let me be

perfectly frank on that. I think that as in the Mendic]
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case, if we ever get to the situation where there are
claims to be paid, this is going to be what the Vice
Chancellor described as a nightmare. Why? Because f£fivd
years have elapsed and no notice has been given. And
therefore, looking forward to that, the Court should
do what would facilitate the situation if there is the
necessity of going forward with the claim procedure.

And it may never happen. It may not.
Your Honor may be persuaded that $21 was failr. We
think there is a problem with that in view of what the
Court has said about %24, but that is not the time.

But at least every step that can be taken to facilitate
what will be a large burden if it ever happened should
be done.

And I think that the procedure that we
contemplate is designed not only to get fair notiece to
the stockholders but also is designed to obviate the
problems. And we think that in this situation we come
back again to what is the object of this exercise.

The object is to get notice to the people who own that
stock and that evervthing should be measured in terms
of what is its ultimate effect.

There is a suggestion that it is unfair

to name Arledge and Chitiea. Well, Your Honor, anybody
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who reads the opinion is geing to read that. And
that opinion, after all, is the written word of the
Supreme Court. It is going to be published all over.
T+ may be embarrassing to Mr. Arledge and Mr. Chitiea.
That is too bad. But that doesn’t change the fact
that the Supreme Court has made a decision that does
utilize things that Mr. Sparks now thinks is umfairg
and the same way to Lehman Brothere. I can't change
that.

If they prefer that the notice to
stockholders cut their names out, okay. But 1if they
read the opinion, they are going to f£ind that out.

And it doesn't seem to me that the Court ought to

struggle to protect them from something that Mr., Sparks

now finds embarrassing, because the Supreme Court has
found that. And it 1is publigh@@ for all time to come
in the reported cases on the thing.

And we certainly didn't put it in to
embarrass them. That ig a written fact of 1life which
they are going to have to live with for all time to
come, And whether it is in a notice or not doesn't
seem to me to make much difference. It is published
in the reports.

THE COURT: I agree. If that was the
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biggest problem I had in this whole matter, it wouldn't
be too difficult. But I really think we ought to get
on to the other thing, Mr. Prickett. We have run out
of time. We have been on this an hour and 10 minutes,
and I really think I have the pros and cons of vour
position,

MR, PRICKETT: Thank vou, Your Honor.

THE COURT: I guess it is just a mattey
in which I have to pick one side over the other on
various points.

MR, PRICKETT: Yes, sir.

THE COURT s All right., Mr. Halkett.

MR, PAYEON: Chancellor, after five
vears of litigation I don't think it is necessary for
me to reintroduce Mr. Halkett, but I will remind the
Court he has b@em admitted for purpé@@s of these
pz@@@edingg@

THE COURT: The th@ugﬁt never crossed my
mind that it was necessary, Mr. Payson, under the
clrcunstances.

My, Halkett.

MR. HALKETT: Good afternoon, Chancellor.

THE COURT: Mzr. Prickett, I didn't

really mean to cut you off there, but I sensed that we
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may have a lot of discussion on this particular aspact,

And since we waere short of time ==

]

MR, PRICKETT: I gulte agraee, Your Honor.

T think my position is on the record,

MR, HALEETT: My remarks directed to

@
e
31
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the motion which we submitted a verv short while ago.

And as a p ace to that motion

context, as all of us in this ecourtroom are aware, the
Delaware Supreme Court hag remandad thlis case to
determine what monetary award, 1f anv, should be given
to the clazae members; namely, the former minority
shareheldars of UOP,

5

The Supreme Couxrt has also indicated

in lts opinion that in arriving at the ultimate
conclusion on any monetary award, there is a threshold
guestion, which is, what gtandard or ecriterion is to
be used in arriving at that determination: Either the
newly articulated appraisal standard, which, if it is
to be applied, is to be applied as of the date of the
merger -=- and I think that the Supreme Court opinion
is quite c¢lear as to that date, if that standard is

to be applisd ~- or whether a so~called reszcissory

standard of measurement is te be applied. And if that

standard is to be applied, 1t will reguire a
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determination of wvalue of shares as of some date
subsequent to the date of the mexrger.

Before we all proceed further in our
preparation for what might be described as the
valuation or award, 1if any, hearing, we believe it
would be helpful for all of us try to determine which
standard or criterion we sghould be preparing to use or
to meet.

The opinion of the Supreme Court is, I
think, mentioned in part in our motion papers, and I
would like to refer to them at the moment. And that
is, at Pages 30 and 31 of the Supreme Court's opinion
in this case rendered in February, 1983, the Court
stated, “"On remand the plaintiff will be permitted to
test the fairness of the $21 price by the standaxds we
herein establish in conformity with the principle
applicable te an appraisal, that fair value be
determined by taking into account all relevant factorxs,
with a citation. "In our view, this includes the
elemaente of resclssory damages i1f the Chancellor
considers them susceptible of proof and a remedy
appropriate to all the issues of fairness before him."
In other words, this language taken together with other

language in the opinion makes it clear to us that the
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Supreme Court has remanded to Your Honor this guestion
as to whether or not rescissory damages may be
appropriate in this and, to use their language, "A
remedy appropriate to all the issues of fairness
before him,"

The reason we suggest that what we have
is a preliminary determination of that question goes
to a matter of the utilization of the time of this
Court, that of the time of the parties and a very
substantial expense that may be involved in going for-
ward from this point. Without trving to go through in
great and @lab@fativ@ detail, I would like to hit on
those points,

One is the gscope of discovery. The
plaintiff has already in this action served us several
weeks ago with a second request for production, a wave
of interrogatories, a deposition schedule of six
individuals, many of whom were previously deposed in
this case. It is clear that the extent of much of the
information being sought by the plaintiff is for
data for a period of time after the merger; that is,
after May 26, 1978,

Plaintiff's second request for production

which is quite extensive, for example, goes on and
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regquests all kinds of documentation and financial data
from 1975 to the present in almost each case., They
have even, for example, asked for such information
with regard to the recently consummated transaction
between Wheelabrator-Frye and The Signal Companies.
Now, 1f it is necessary for us to get into that

sort of discovery, it is going to be extremely
extensive and expensive.

Number two, at this point at least I
don't think any of us are really certain as to the
date of the proof of wvalue that is to be applied if
some rescissory damage theory is applicable. There is
alsoc the guestion of expense. As we saw in the
previous case, and I think our collective experiences
are in cases of this kind, various exparts will be
reguired. They will need to be hired. They will
need to get into this mass of data to respond to
gquestions of wvalue as to some subseguent periods of
time. And there is also the gquestion of the time of
this Court that will be expended at the time of a
valuation hearing in the future if we have to all go
forward with that soxrt of am approach.

Wow, having said all that, I think we

would probably start with the premise that on the recoz

d
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of a case of this kind it might not be necessarv to
hold the type of preliminarv hearing that we envision.
And, by the way, the scope of such a hearing, as we
envision 1t, is not to begin at the bheginning. We do
not expect to tyy again the gquestion of falrness.
That has been tried. The Supreme Court has addressed
itself to that subject.

However, because it is clear from the
Suprema Court's opinion that their remand ties together
for purposes of this guestion of rescissory damages or
not some soxt of guantitative or gqualitative degree of
fairness or lack of same that the Court should considex
there are a couple of points that we would like to
make as illustrative of what sort of a hearing we are
talking about. And as I said, I do net anticipate and
I am not trying to anticipate what all would be
involved in this hearing but rather to be illustrative.

On Page 19 of the Supreme Court's
opinion the Supreme Court, speaking through Justice
Moore, said the following: "The Arledge~Chitiea report
speaks for itself in supporting the Chancelloxr's
finding that a price of up to $24 was a 'good invest-
ment® for Signal. It shows that a return on the

investment at $21 would be 15.7 percent versus 15.5
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percent at $24 per share. This was a difference of
only two-tenths of one percent, while it meant over
£17,000,000 to the minority.®

Turning to Exhibit 74, Trial Exhibit 74,
to which reference is made here, the so-called Arledge~
Chitiea report, the place in which these figures
appear, there is ona schedule entitled "Purchase at
£21 a Share.” The 15.7 pevcent figure comes from a
line item entitled "Return on Bguity,"” not "Return on
Investment.”

Second of all, it is clear from its
content and from other evidence in the record that
this was a return on equity of The 8ignal Companies as
a whole, not a return on the investment teo be made
in UOP by The Signal Companies. Therefore, this
gstatement by the Supreme Court iz clearly in error,.

Second of all, that errvor is pointed out
by the further schedule that appears in that so-called
Arledge-Chitiea report entitled "Summary of Additional
Income," in whieh the schedule there does show what
the expected return on the investment at %21 and $24
per share would be. The return on the investment at
£21 a share is eight percent. The return on investment

at $24 a share is six percent. And rather than being
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a differential of two-tenths of one percent, there is
a differential of 25 percent between one return and
another return.

I uee that, as I saild, as illustrative
of the fact that in this Court's determining the
standards of valuation and degree of fairness, I
believe the record should be amplified and all parties
be given the opportunity to get clearly on the record
further information with regard to this subjzct matter
and with regard to this report. For example, I think
that the Court can and should be informed. And I
don’'t intend to testify here, but I am submitting
that the evidence at such a hearing will, indeed,
show where these figures came from and that anyone
with access to, as they did, the UOP proxy statement,
other published data and a pencil or a calculator
could compile this report, looking almost exactly as
it does in Arladge and Chitiea. Now, I say that
because I think it is important to put that into
context.

Further, th@re is, I think, an element
in the Supreme Court's ovinion on this subject, and
then I will leave it for further proceedings, and that

is at Page 8, The opinion reads at the top of that
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page, "Arledge and Chitiea concluded " -« and T
emphasize the word "concluded” =~ "that it would be a go
investment for Signal to acquire the remaining 49.5
percent of UOP shares at any price up to $24 each.”
That is not the evidence in the record. There is no
evidence to support that any such conclusion was ever
reached by Messrs., Avrledge and Chitiea. And I think
that we ought to be given an opportunity and this
Court ought to be given an opportunity to see both
what the testimony in the record is and, if necessary,
to take further testimony on it.

The other subject matter about which I
will not go into detaill now that I think ought to be
the subject of further review, and only because it
seems to have been the second prong of the Supreme
Court’'s determination here of falirness, isgs the timing
of the Lehman Brothers report; i.e., the shortness of
time. And I think, again, the record perhaps needs
some amplification on that subject matter as an
assistance to this Court in going forward and
deciding whather or not to apply the standards of
rescissory damages.

If thig Court does grant this motion,

then what we envision is the following: That there

od
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would be a hearing to be set in the near Ffuture and
with any discovery limited to the issues to ba
considered at that hearing. The purpose of that
hearing is to hopefully have the Court conclude after
that hearing whether or not the Court will consider
the application of the eriterion of rescigsory

damages to this case. If the Court decides that no
rescissory damages will be considered by reason of

the nature and elements and degree of fairness or

lack of same, then we would go to a further hearing to
determine the falr value of the minority shares ag of
the date of the merger, applying the newly arvticulated
appraisal standard, and any disecovery that was
considered necessary or preparation by either side
would be conducted between that first hearing and

the second hearing to determine that value.

If this Court were to decide that it
would after the first hearing apply. rescissory
damages, then it would be important to determine what
the appropriate date of value would be, and then both
gides would go forward with discovervy and other
preparation to the evaluation hearing on the basis of
a rescissory damage approach as of the established date

of value,
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1 Tt is, of course, I think, possible that
9 the Court may after the first hearing determine or

3 decide that 1t cannot determine one way or the other

4 whether it wants to apply the standard of rescissory

5 damages or not. If the Court were to so do, then what
é we would do is have a subseguent hearing., And I

7 suppose we would do that which we are now seeking to

8 avoid deoing: Prepare for both dates of value, both the
¥ value of the shares as of the date of the merger,

10 applying the newly articulated appraisal standard, and
3% to prepare for evaluation testimony as of some

12 subsequent date were the Court then to decide at the

13| conclusion of that hearing to make his choice.

14 Now, obviously, as a part of this whole
idea, but which I don't think is necessary to

T4 2 @ 4 o a
" incorporate at this point, is that we would determine

7 what our discovervy on both sides would be based upon
18 the Court's ruling. I suspect that the Court, having
9 ruled on this motion which is before vou todav to

establigh such a preliminary hearing, I guess, or an

initial hearing, would work out a discovery schedule
22
as to scope and time. I would hope that we could
23
work that out with plaintiff’s counsel based upon

[
e
N

your ruling here and only if we were unable to do that
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perhaps to come back to the Court to talk about
discovery. But clearlyv, what we feel, given the time
that has been spent and the money that has been spent
over the vears on this case, it would be to everyone's,
including the Court's, advantage to proceed in the
manner in which we are asking the Court to do.

Thank vou, Your Honor.

THE COURT: All right. Let me ask just
a couple guestions, Mr. Halkett, to make sure I
understand vour position on this. I am not sure I
fully appreciate what vou mean by discovery we might
need hereafter. And I say that with referance to
the fact that we did try the case, and I did hear what
there was to be heard at that time.

You thus feel that there is some need to
take further evidence or to take discovery, I guessg,
Wi%h regard to the sole issue for which the remand
hag been made; that is to say, the damage aspect?

MR. HALKETT: Well, let me respond.

THE COURT: I am not saving there is
anvthing wrong with that. Don't misunderstand me., I
am just trving to appreciate what it 1s you are
suggesting.

MR. HALEETT: As is freguently the case
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in trials, it seems that the issues, the material
facts, the witnesses, the focus, if vou will, of the
trial as it starts out sometimes shifts, and those
things which are deemed important become somewhat less
and those which no one paid much attention to begin to
stand out. I think it is unfortunate in this case
that the issues on which the Supreme Court chose to
focus, in fact, never arose to any degree of prominence
during the course of the trial itself. And therefore,
I think that neither side really focused very much on
these questions, particularly this Arledge~Chitiea
report. &And as I mentioned, the discrepancies that

we see I don't believe would have been a part of the
record had we had the focus at the outset.

We certainly would propose, if necessary,
to introduce elther or both of the authors of that
report so that they could explain number by number,
item by item, what those items and numbers mean and
how and where they came from and how they computed
them and things of that kind.

Mr. Prickett did take the depositions of
both Mr., Arledge and Mr. Chitliea. However, I reviewed
them the other day, and the amount of time spent on

them hy Mr. Prickett is cert inl¥ not extensive and
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does not go into much detail of the type that we are
talking about. Having so gaid, it may very well be
that Mr, Prickett may want to redepose those
individuals on that subject matter prior to a trial omn
that issue, and we would not in any way seek to fore-
close it.

There were others who participated in the
preparation of that report. They may wish to engage
in some discovery on that score. I don't know.

But what we do think i1s, in failrness
both to Your Honor as well as to the appaellate court,
to the Supreme Court, it might be to everyone's
advantage in this case to have the opportunity to
amplify the record on these two or three issues on
which the Supreme Court has focused its attention.

THE COURT: And I take it you are
advocating that vosition because vou feel that that has
a direct bearing on whether the damage investigation,
if you will, is to be for rescissory damages ox for
the appraisal-type remedy.

MR. HALEETT: That's correct, Your Honor,
That is the purpose.

Now, if this Couxrt were prepared today

to tell us on the basis of the record that you weare
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able to state to both sides that this is not a case in
which vou would apply a standard of rescissory damages,
then I would sit down. If that gets to the =--

THE COURT: I wish I could accommodate
you, in the interest of judicial economy and that of
the parties.and all. Of course, I can’t at this point.

MR. HALEKETT: No. I say that obviously
to sinplify what the purpose, of course, of our motion
is.

THE COURT: Right. Let me ask vou
one other thing. What is your concept or understanding
of what 1is meant by "rescissory damages”?

MR. HALERKETT: My understanding ig that
that would be a sum of money which would represent
the then-value of the minority shares as of gome
guba@qu@nt>dat@z for example, the date of Judgment
in this case or the date of trial in 1980, fThere are
several possibilities, with the concept being that
but for pragmatic reasons the Court would have awarded
as of that date rescission, requiring that those shares
be returned to their former owners and returned for a
return quid pro guo. But practically being unable to
do that, there should be an exchange or a net of dollars

as of that date in lieu of the exchange of shares.
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8o that that is a shorthand of what I
understand it to be. And my entire understanding of
that subject and my statement now is derived from what
I perceive to be the teachings of Lynch versus Vickers.

THE COUBRT: That is all I had reference
to also. T guess I have never had to apply it, so I
don't have any experience iﬁ the area. I guess,
hopefully, I am not alone in that respect. I guess
the other side of it i1g, I don't know who has, but

maybe we will all find out.

I got the feeling from Lynch versus Vickers

that we wera talking about something as of the day
judgment was entered in that area, but I see vour
particular point here, because, in effect, a Jjudgment
has been entered by the appellate court, not by the
trial court. 8o that if there is to be rescissoxy
damages, then we talk about the date of my decision,
the date of the Supreme Court's decision oxr the date
at which we are then exploring what the damages are.
I think I see what vou are saving.

ALl right. Thank vou, Mr. Halkett.

MR. HALRKETT: Thank yvou, Your Honor.

THE COURT: You no doubt wish to respond,

Mr. Prickett.
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MR, PRICKETT: Yes, though perhaps what I
say 1ls going to be a trifle obvious. 2aAnd in view of
the hour, I won't indulge myself and be unfair to the
Court and say in perhaps as much strong detail as I
would like to.

Let me make it cleaxr that we oppose this
motion lock, stock and barrel. Why? Let me take the
most elementary reasons, first of all,

At least what I am hearing is8 a motion
for reargument addressed to this Court on the decision
of the Supreme Court. So far as I am concerned, the
points that Mr. Halkett makes might well have been the
subject of a motion for reargument of the Supreme
Court’'s opinion, but they have noplace in this Court.
The Supreme Court has spoken. There was no motion for
reargument., And that is £fixed in concrete. And vou
can't reargue the case to the Court below simply
because you disagree or because you didn't say some-
thing in the Supreme Court or you didn't say something
in this Court which you might have said. That opinion
stands, and you can't reargue 1t here, nor do I think
can you reargue 1t in the form of saying vyou are going
to amplify the record by saying something that vou did

not say at the time the matter was at issue.
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The depositions of Arledge and Chitiea
were taken. I explovred to the extent it was necessary
from the point of view of my case that point.

Mr. Halkett was present. He had every opportunity to
do it 1f he wasn't satisfied with what was there, or
he could have brought them to trial, but he didn't do
80. He now says that everybody would he well served
by having Mr. Axledge or Mr. Chitiea or maybe some
paeople under them come in and explain some more. I
wouldn't be well gerved.

80 far as I am concerned, the Supremne
Court has examined it after full opportunity by both
sides to make the record and has made certaln
determinations. And I at least would oppose any
attempt at this point to amplify or reargue the points.

As T have indicated in my reargument
on the other 'motion, the Supreme Court's opinion is
now a given, and we are not free to reargue 1t, and we
are not free to modify it. There are findings there.

But beyvond that, we would oppose the
motion, which in point of fact we have heard for the
first time aside from the brief writing this morning,
because what Mr. Halkett is proposing is two trials.

So far as we are concerned, this case is remanded by
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the Supreme Court for a determination of the fair
value of the shares that were taken by Signal. That
is what we have got to do. BAnd to suggest that we are
goilng to have some limited discovery to amplify the
raecord on the points he wants to make, then a hearing,
then a decision, and then some more discovery and then
a hearing is not at all what the Supreme Court
suggested, nor do I hear of any case in which that
has ever been done, in which the Court would have a
hearing to determine evidence points and then make a
determination.

The usual case is that there is discovezry
There may be points that are brought on by that. They
are then solved by the Court, and then the Court goes
forward and holdes a hearing. We don't have two trials
in which we are going to determine what we are going
to hear at the second trial. &o that we are seeking to
impose an evidentiarv burden -- that is, by a second
hearing -- that I have never head of. And that doesn't
mean that it doesn't exist, but at least I have never
heard of it.

THE COURT: What do vou perceive the case
to be remanded back to me for from the viewpoint of

the plaintiff?  Is it to investigate the price, the
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fairness of the price, or is it to investigate the
amount of damages, or are the two indlstinguishable?
That seems to be the area we are in.

MR, PRICKETT: I don't think there is
much question about what the case is remanded for. The
Court has, in the first place, determined liabilitwv,
That is not an issue. The guestion that is remanded
by the Court is a determination of what was the fairx
value of what was taken from the stockholders by
Signal in an illegal procedure. And it is measured
by the standards set out in the Supreme Court's
opinicn; that ig, the new concept of appraisal includ-
ing rescissory damages. And that is what the Court
has got to determine: What was the fair value of what
was taken,

Now, Your Honor has asked Mr. Halkett
what are rescissionary damages. I don't think that
is difficult. If we had moved to enjoin this case and
the Court had granted it, there would not have been a
transfer of any property from the minority shareholders
to Signal. Where the injunction is not granted but it
is wvery close to that and then the Court determines
that it was unfair, then the Couxrt savs, "We are

going to backtrack that and we are going to give back
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what you had and you give up what vou have got," and
that 1s essentlally what goes on in rescissionary
damages at this polnt.

Signal s8till has our shareg. The
Supreme Court hag found, and we all know that because
of the passage of time, you can't make Signal give
back the shares that we had. In the first place, they
have gone through the Wheelabrator thing. But there
are a lot of veaszons on both sides where that won't

work. But that doesn't preclude the fact that what we

are entitled teo is not some theoretical value. We

are entitled to what they took from us. And that is
what they still have, only it is translated into monev.
Now, Your Honor may not realize it, but
what Mr. Halkett may be really angling for is a date
that is prior to the present date. That is, there are
some cases, the TransOcean case, where there comes a
time where the Court determines that there should be
a cut-off, the stockholders should have done something
else, the date of the judgment or something like that;
not this case at all.
They have our stock. They continue to
have it. They are continuing teo make a bucket of

monay out of it. And why they want to rule out
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raescissionary damages is, they don't want anvbody to
look at what that stock has now become worth, vou know.
Their predictions of what it would do pale in signifi-
cance comparad to what it really did do. 2nd there are
cases, and at the appropriate time we will show tham
to the Court, that say that where a wrongdoer has
taken the stock of zowmebody, they then either give the
gtock back oy thevy give back what ﬁh@ stock has
actually wmade. And that is what thev want to preclude
haere, and that is what we are after.

We are going to show vou that, in fact,
the conservative approaches that Signal made for the
value and the benefit that thev got are insignificant
compared to the startling performance that UOP has had
and which until this opinion came down they published
regqularly to the Signal stockholders, saving "Look at
the deal we made on UOP by grinding out the minorityv.
We have gone gangbusters since then."”

And, sure, they would like to have us go
back and calculate theoretically what the correct
price was. They don't want Your Honor to look and sea
that what they presently have is worth a lot more.

The cases on vescissionary damages say

that the wrongdoer will be made to give back what he
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has taken plug any speculative profits that he has
made. Better the speculation with the profit of the
pergon defrauded go to that person than that the
wrongdoer keep it. So that is what we are really
talking about. And what we are talking about is
regoissionary damages as of the time they give it back,
including everyvthing they made from what they took from
us.

THE COURT: Under that isn't it impera-
tive that vou then also have to determine what the
value of the iltem was at the time 1t was taken?

MR. PRICEKETT: You know that. They gave
£21, and vou have to give a credit for that. They
pald $21, and they get a credit for that.

THE COURT: Well, I appreciate that. I
guess ny problem with that is, Mr. Prickett, I thought
ona of the main reascons we came to court was because
$21 wasn't the right price.

MR, PRICEETT: That's right.

THE COURT: Maybe I am not making myself
clear. Rescissory damages, it seems to me, as I
understand what vou are sgaying, means vou are entitled

to be put back in just the same position dollar-wise

as 1f you had retained the stock and held it for the
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past five vears and enjoyed the benefits that vou say -=

MR, PRICRETT: Which they have enjecvyed.

THE COURT: Yes. 8o that is the
starting point. And to get back fto that starting
point, the stock was trading for one price. Another
was offered in the cash-out merger, and you came to
court saying it was worth still ancother at that time.
But all I am asking is, before I can get to rescissory
damages under your approach, do I also have to make a
determination, an appraisal-type determination, as to
was it worth $24 when it was taken, so that I can
then compute the degree of deprivation of that value
over the five-year period. I am not sure. It just
occurred to me as you were making that argument.

MR. PRICRETT: Well, vou know, ¥Yourx
Honor, I think it is very straightforward if vou go to
rescisslonary damages. You don't have to determine
what the fair price was then. You simply have to
determine what is i1t worth now. And then vou have
got to say, just as was suggested in TransOcean, they
paid 21. They get a credit for that. They get a
credit for the interest on $21 forward to the present,
and they pay the difference between that and what the

wrongdoer continues to hold.
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THE COURT: I am with you on that. It
was just something that you said in yvour earlier
argument about the value as of the time., Maybe I
misunderstood your emphasis.

I see what you are saying now. s far
as you are concerned, simply find what it is worth now
and deduct $21.

MR, PRICRETT: Plus interest,

THE COURT: Plus interest.

MR, PRICKETT: That is the rescissionary
approach.

I think the other approach is to determin
then what the fair value was by the liberalized
gtandard, including the actual future prospects, and
measure it forward. But let's get back to what the
motion is really about.

THE COURT: Failr enough.

MR, PRICRETT: DBecause that is where we
stand. It seems to us that it should be denied. and
what the Court should do is to indicate that it will
do what the Supreme Court guggested; that is, retry
the case on the izsue of the fair wvalue, and that under
the liberalized approach delinested, mandated by the

Supreme Court, all evidence on value except the value

[54)
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that is attributable to the results of the merger will
be entertained by the Court, and then the Court will
determine what the damages are.

Mow, in any case that T have ever tried
the Court does not make a lot of preliminary yulings
on evidence., The Court generally indicates that
pnder the scope et out by the Suprema Court vou go
forward under the liberalized concept of discovery,

what iz relevant and what may lead to the discovery of

e

evidence. You don't tryv and make rulings on all of
that. You go forward and then you hear the case and
vou make a determination and vou make a judgment.
What iz the practical effect?

We think this motion should be denied.
We think we should go forward and do the discovery that
we have already started on, and this case should then
go to a hearing for what the determinations of values
are. There ig no motion to stay our discevery. It is
outstanding. And as Mr. Halkett said, it was filed a
couple of weeks ago, and it is pretty near due. 2And
wae think that the Court should deny this motion and
should allow us to nroceed with the discovery that
gets this case ready so that it can be tried and a

determination made as to what the value of the shares i

Se
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Thank vou, Youyr Honor.

THE COURT: Thank vou, Mr. Prickett.
On that point, on the discoverv, let me simply interjec
that, My, Halkett, from vour standpoint, I guess it is
up to vou., Mr. Prickett says there is no application
to dtay discovery pending. I, guite frankly, would be

prepared to stay it unless vou want to go forward with

o

it. I say that only for the reason that the Supreme
Court decision says the matter is remanded for further
proceedings conslistent herewith. 2And I haven't
determined what they are vet, so I haven't the faintest
idea wﬁaﬁ discovery is all about.

"MRE. PRICEETT: Oh, ¥our Honor, let me
goncaede ., That is, I would conceds that until Your
Honor decides this motion, I am not going to go forward

2nd furthermore, I indicated in our
notice of depesition at laast to Mr. Halkett that
while we set out specifie dates, we work - out the
dates with him. What T do oppose is a general holding
of all digcovery indefinitely.

And T would agree on the vecoyrd here
that Ms., Marino is taking down that we would agree
that the digcoverv be held to a reasonable time after

Your Honor has made a decislon, =zo we don't specificall




72

9

need that.

THE COURT: On thisg motion.

MER. PRICKETT: On this motion. That's
correct.

THE COURT: 211 rvight. TFair enough,

MR. HALKETT: To put the last little bit
in what may be unnecessary to close that loop, the
prasent motion on which we are appearing reads as
follows: "Motion for preliminaxry hearing to determine
appropriate standards to be considered at the fairness
hearing on remand and to vacate disecovery vending such
determination.”

THE COURT: All right. Good point. I
didn't read it that closely.

M®., HALXETT: If I can just reply
briefly to a few points made by Mr. Prickett, first
of all, this idea that there has never been in the
history of jurisprudence a suggestion such as this to
bifurcate the issues obviously goes too far. There
arve obviously many examples of bifurcation as to
liability and damages, with Adlscovery on damages staved
until after determination on liabilitv. There are
cases on which certain issues have bheen tried first

where thevre are certain defenses, such as statutes of
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limitation, which mav make sense to the overall
vtilization of judicial and other time, et cetera.
So I don’t think that thisg is that unigue nor startling

Mr. Prickett's polnt seems to get lost
when he says that the reason that we are doing this is
that we don't want anvbody to know what the value of
the stock has become when he follews that by telling
us of all of the information that Signal has subse-
quently published, giving precisely that information.
That is not our point at all.

Our point is the scope of the discovery,
the nature of the discoverv in terms of its depth
and detail, plus the expense. And it is also, of
courge, the case, not unusual in this ease but in
similar cases as well, what yvou have is a non~reciproci
of the burden of discovery. Almost all of it runs to
the defendants. And the brake that sometimes can be
put on discovery where there ave parties on both
sides susceptible to it is not present in a casa of
this kind. It all lands on us.

I am still net at all clear, finally,
on what Myr. Prickett's argument is with regard to the
date of value. I gather that what he is saving is

that his argument is that this Court should consider

ty
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which is a far different thing from sayving that you
apply the nonrescissory standard by taking current
values.

And other than that, Your Honor, unless
the Court has any guestionsg ==

THE COURT: Wo, I think net. It has been
an interesting discussion, and we have been at it a
long time. I really don't know of anything else I
have to ask right now. Thank you.

MR. HALKETT: Thank yvou, Your Honor.

THE COURT: All right. Gentlemen,
thank you all. I will take it under advisement, .as
usual, and see what I can do with it, see what further
trouble I can get us into, I guess, or difficulty,
as the case mav be. Thank vou very much for your
presentation.

(Court adjourned at 1:10 p.m.)
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