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I. NATURE AND STAGE OF THE PROCEEDINGS

Plaintiff, a stockholder of UOP, Inc. ("UOP"), alleges
in his complaint that a purported merger of Sigco, incorporated
("Sigco"), a wholly-ownéd subsidiary of The Signal Companieé,
Inc. ("Signal'), into UOP, a 50.5% owned subsidiary of Signal,
whereby the 19.5% stockholdings of the minority public stock-
holders of the surviving corporation (UOP) were purported to
have been traensformed "as a matter of Taw™ solely into the
“right tovreceive $21 per share in cash from UGP, wag illegal.
The compléint also alleges thatbthe attempted merger hsd no
bona fide bﬁsiness purpose, snd that the §21 price per share
for the‘minoritynheld Shares of UOP was "grossly inadequate".

(Comple Par. 13-1l)

The‘complaint asserts individusl, class and derivative
claims seeking money dsmages for the injuries occasloned by
the acts of the defendants. Damages are sought derivatively
ori behalf of UOP as well as for plaintiff individually and
representatively on behalf of the minority shereholders of

UOP similarly situated.

Signal has moved to dismiss plaintiff's derivative
claims ssserted on behalf of UOP and to quash service of pro-
cess upon Sigco, in support of which motions Signal has filed

its Brief dated September 8, 1978.




This is plaintiff's Brief in answer to Signalls
motions to dismiss the derivative claims asserted on behalfv

of UOP and to quash service of process upon Sigco.




IT. COUNTERSTATEMENT OF FACTS

On May 26, 1978, Signal owned approximately 50.5% of

the outstanding common stock of UOP.

UOP, a Delaware corporation, was inoorpbrated on Octob-~
er 21, 1958 as Universal 0il Processes, Inc. Its name was changed
to Universal 0il Products Co. on Februsry 11, 1959, snd to UOP
on July 15, 1975. -

Upon the incorpofation of UOP in 1958, the Delaware
merger law provided that on a §251 merger the shares of the con-
stituent merged corporation shall be converted into stock or
securities of the surviving corporations D.G.CeL. §151(b) then
provided thet only preferred or special stock of a Delaware cor-
poration could be made redeemable at the option of the corpora-
tione

By Chapter 186 of the Delaware Laws of 1967, §16, §251
of the D.G.C.L., was amended to permit the payment of cash “in
lieu of" shares or securities of the surviving corporation; as
the merger consideration. Section 33 of said Chapter 186 pro-
vided that:

"A11l rights, privileges and immunities

vested or accrued by and under any laws en-

acted prior to the adoption or amendment of

this chapter, ...and all duties, restrictions,

liabilities and penalties imposed or required

by and under any laws enacted prior to the

adoption or amendment of this chapter shall

not be impaired, diminished or affected by
this chapter." '




As stated in Folk, The Delaware General Corporation

law, at p. 108, "Section 151 escaped revision in 1967 and was
reenacted in substantially the same form asg its predecessor

except for minor linguistic changes'.

As reenacted in 1967, §151(b) provided that:

"(b) Any preferred or special stock may be
made redeemable for cash, property or rights,
including securities of any other corporation,
at the option of either the holder or the cor-
poration or upon the happening of a specified
event.e.esas shall be stated in the certificate
of incorperation or in the resolution or reso-
.Jutions providing for the issue of such stock
adopted by the board of dlrector% as herein-
above provided."

In 1973, the Legislature‘ enacited
Chapter 106 , which amended Chapter 1, Title 8, Delaware

Code, relating to the General Corporation Law, in, among others,

the following respects:

Section 1 amended §151, Title 8, Delaware Code, by
striking subsection (b) of gsid section in its entirety and
substituting in lieu thereof a new subsection (b) to read as

follows: .

Y(b) Any stock which is entitled upon any
distribution of the corporstion's as-
sets, whether by dividend or by liguid-
ation, to & preference over another class
or series of stock may be made subject to
redemption by the corporation st its op-
tion or at the option of the holders on
upo% the happening of a specified event.

¢ 0o O
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Section 3 amended §160 of Title 8, Delaware Code, by
striking said section in its entirety and substitutihg in lieu
thereof a new §160 to read as follows:

"(a) Every corporation may purchase, redeem
essand otherwise deal in and with its
own shares; provided, however, that no
corporation shall -

3+ Redeem any of 1its shares unless their
redemption is authorized by Section
151(b) of this title and then only in
accordance with such Section and the
certificate of incorporation.”

On Merch 22, 1978, Sigco, a 100% subsidiary of Signal
(both Delawsre corporations), and UOP (a2 50.5%-owned subsidi-
ary of Signal), a Delaware corporation, éxecuted a purported
"Merger Agreement" which provided (Article I) that in accordance
with Delaware's General Corporation Lasw, Sigco shall be merged |
with and into UOP, which shall be the "surviving corporation",
and "the identity, existence, purposes, powefs, objects; fran-
chises, priviieges, rights and immunities of UOP shall continue
unaffected and unimpaired by the merger". Articlé IV of said
Agreement, entitled "Conversion of Shares", provides:

"(b) Each share of common stock...of UCP
«so0ther than those shares then held byeeo.
Signal...or held in the Treasury of UOP,
which shall be outstanding at the Effective
Time of the Merger shsll, at such time and
by virtue of the merger without any action
on the part of the holder thereof, be con-
verted into and exchanged for the right to
receive $21.00 cash, payable by the surviv-
ing corporation, and each holder of such UOP
Stock, at the Effective Time of the Merger
(except Signal and the shares held in the
Treasury of UOP) shall, upon the merger,




cease being a stockholder of UOP and shall by
such merger be converted from a stockholder
into a creditor of UOP for an amount equal to
the product of the number of shares of UOP
stock held of record by such holder at the
Effective Time of the Merger and $21.00,
There is no preferred stock of UOP outstand-
ingo ces

(e) «..Each holder of UOP Stock at the
Effectlve Time of the Merger...shall be en-
titled upon surrender to the Exchange Agent
of the certificate or certificates for his
shares of stock of UOP Stock for cancellation
to receive the cash into which such shares

" shall have been converted in the merger.
Unless end until any such certificates shall
be so surrendered, the holder of such certif-
icates shall not have any right to receive
"the cash into which such shares shall have
been converted..."

The Effective Time of the merger was May 26, 1978.

Neilther on that date nor at any time thereafter has
plaintiff surrendered his UOP certificates to the Exchange
Agent, and pleintiff has never received the sum of $21 per

share with respect to his stock,
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A.

B.

ITI. QUESTIONS PRESENTED
(Stated Affirmatively)

THE ALLEGED MERGER OF SIGCO (SIGNAL'S WHOLLY-OWNED
SUBSIDIARY) INTO UOP (SIGNAL'S 50.5% OWNED SUBSIDI~
ARY) DID NOT MOOT THE DERIVATIVE COUNTS IN BEHALF
OF UOP AGAINST SIGNAL, SINCE NEITHER UOP NOR SIGNAL
WAS ABSORBED BY THE ALLEGED MERGER.

PILAINTIFF, WHO DID NOT SURRENDER HIS UOP SHARES FOR
CASH, HAS STANDING 70 SUE DERIVATIVELY ON BEHALF OF
UOP, HIS STOCK INTEREST IN UOP WAS NOT, BY VIRTUE
OF THE ALLEGED MERGER, "WITHOUT NEED FOR FURTHER
ACTION ON" HIS PART “IMMEDIATELY CONVERTED INTO A
DEBT OF THE SURVIVING CORPORATION" (UOP) "TO THE
FORMER UOP SHAREHOIDERS IN THE AMOUNT OF $21.00

PER SHARE"., PILAINTIFF DID NOT LOSE HIS STATUS AS

A STOCKHOIDER OF UCP "AS A MATTER OF LAW" ON MAY
26, 1978,

SIGNAL HAS NO STANDING TO SEEK TO QUASH SERVICE
ON SIGCO. IN ANY EVENT, IF SERVICE ON SIGCO'S
REGISTERED AGENT I3 TO BE QUASHED, IT SHOULD BE
WITHOUT PREJUDICE TO SERVICE ON THE SECRETARY OF
STATE.




IV. ARGUMENT

A. The alleged merger of Sigco (Signal's
wholly-owned subsidiary) into UCGP
(Signal's 50.5% owned subsidiary) did
not moot the derivetive counts in be-
half of UQP against Signal, since
neither UOP nor Signal was absorbed
by the alleged merger.

The moving party urges that in the light of the

"square holding" in Bokat vs. Getty 0il Co,, Del. Supr. 262
A.2d 2L6 (1970), plaintiff's derivative counts in behalf of

UQP agesinst Signal must be dismissed "because they are moot".

In Bokat, the derivative counts were in behalf of
Tidewater against Getty, Tidewater's majority stockholder.
On the merger of Tidewater into Getty, Getty survived the
ﬁergef, Tidewater's existence was terminated, and Tidewater's
claims against Getty passed on to Getty, by virtue of the

merger.

That is not the situstion here.

Here, derivative claims are agserted in behglf of
ﬁOP agaeinst Signal, its majority stockholder, Upon the al-
leged merger of Sigco into UOP, wherein Sigco was absorbed
by. the merger and UOP was the surviving corporstion, Signal
remained as a viable and distinct legal entity, as did UOP.
Neither Signal nor UOP was absorbed or merged out of exist-
ence by the alleged merger. Consequently there 1ls no basis

to moot the claims of UOP against 3ignal.




This precise situation was ruled on by Judge Inzer
Wyatt of the United States District Court, Southern District

of New York in Kramer vs. Becker (SDNY 71 Civ. U4li91)(Mem. Opo

June 16, 1975, a copy of which is attached hereto as»Exhibit
A). In Kramer, derivative sctions$ had been brought in behalf
.of Glen Alden Corporation ("Glen"), a Delaware corporation,

’ against its controlling Stockholder, Rapid American Corpora-
tion ("Rapid"), an Ohio corporation. Rapid was then merged
into Glen, and Glen's name was changed to Rapid. Judge

Wyatt's opinion states (Exhibit A, page L et seg.):

"C. Effect of the Merger.

The movant argues that the fact of
merger of Rapid into Glen bars any deriv-
ative action for the benefit of Glen., The
argument has no merit.

Glen is the surviving corporation and
if it had clsims against movants before the
merger, such claims survived the merger,

All property of a constituent corporation
merged into s surviving corporation is,

under Delaware law, upon merger vested in

the surviving corporations. Del. C. §259(a).

Thus , had a derivative action by stock-
holder of Rapid, the Ohio corporation, been
pending at the time of merger, such action
could no longer be maintained because 'the
derivative rights asserted passed to the
surviving corporationt. Braasch v. Gold-
gchmidt, 199 A.2d 760, 767 (Del. Ch. 196l).
This was the situation in the cases cited
for movants, _

But such is not the situastion here
becausge Glen is the surviving corporsgtion.

Movents raise the additional point thst
prosecution of the cleim of Glen against Rapid
after the merger would mesn that Glen is both
pleintiff snd defendant, a situation which
would be illogical. The argument, of course,
hss no application to the claims against the




individual defendants. As. to the claims
against Rapid, it 1s too early to decide
how to solve the problem; ultimately, it
may be that the argument will result in
all dsmages to Glen belng pnayable by the
individual defendants or it may be that
the solution suggested by Judge Tenney in
Miller v. Steinbach, 268 F.Supp. 255, 266~
269 (1967) will be adopted or some other
solution.” :

See also: Miller vs. Steinbach, 268 F.Supp. 255,

266, 269 (1967, SDNY), and Dasho v. Susquehanna Corp.,

(Ca 7 1972) 461 F.2d4 11.
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B. Plaintiff, who did not surrender his
UOP shares for cash, has standing to
sue derivatively on behalf of UOP.

His stock interest in UOP was not, by
virtue of the alleged merger, "without
need for further action on" his part
"ymmediately converted into a debt of
the surviving corporation" (U0P) "to
the former UOP shareholders 1n the am-
ount of $21.00 per share". Plaintiff
'did not lose his status ss a stock-
holder of UOP "as a matter of law" on
May 26, 1978,

- Movant urges that by virtﬁe of the alleged merger of
Sigeco into UOP, plaintiff lost his status as a UOP stockholder
"ag a matter of law", and that his stock interest in UOP was,
by virtue of the alleged'merger, "without need for further
action on'" his part "immediately converted into a debt of the
surviving corporétion (UOP) to the formér.UOP shareholders in

the amount of $21.00 per share."

Movant does not claim or prove that plaintiff's UOP
stock certificates were endorsed and surrendered in exchange

for the profferred cash payment of $21 per share.

The cases relied upon by movant are irrelevant to

the issue hers.

In Helt vs. Tenneco, Inc., 319 F.Supp. 88l (D. Del.
1970), plaintiff was a Csse stockholder. Case was merged into
Tenneco, which was the surviving corporation. Plaintiff's

Cagse stock was not redeemed for cash. This stock was converted

]l e




into stock of the surviving corporation ($S.SO Cumulative
Convertible Preferred Stock of Tenﬁeco) in accordance with
plaintiff's vested right to a security iﬁterest in the sur-
viving corporation. Such a.merger conformed with all judicialA
precedents and state and federal constitﬁtional requirements.
Accordingly, plaintiff's Case stock wés validly and legally
converted into Tenneco securities, and plaintiff there lost

his status as a Case stockholder,

In Bernstein vs. Somekh (SDNY, 77 Civ. L135) Current

CCH F,S;L.R.‘Par. 96,503, the qﬁestion whether plaintiff there
lost his status as a Parklane stockholder "as a matter of law"
"without further action on his part" was not pfesent. As ap-'
pears from the opinion in Berngtein, "plaintiff surrendered
his shares for cash payment when Parklane 'went privete'! pur-
suant to a plan of merger and stock repurchase.® As ststed
fﬁrther in that opinion, "the plaintiff has asked this Court
to create in her favor a constructive trust of the shares she
surrendered to Parklane, reasoning that she would be restored
to status quo ante and thus qualify as a shareholder for pur-

poses of maintaining this derivative suit. v

Here, plaintiff did not surrender his UOP shares for
cééh payment, and does not seek to regsin such shares in order
to "qualify as a shareholder for purposes of maintaining this
derivative suit." He has always retained his shares, and is
therefore qualified as a shareholder for purposes of msintain-

ing this derivative suilt.
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Plaintiff wiil now demonstrate that in the absence
of such surrender for cash, plaintiff!s common shares in UOP,
the corporation surviving the alleged merger, were nbt validly
converted "as a matter of law'" solely into the right to receive
$21 per share upon the filing of the alleged merger agreement

"without further action on his part™,

At the time UOP was oréanized in 1958, the Delaware
merger 1éw provided thst on a §251 merger the stock of the con-
stituent corporations could be converted solely into sécurities
of the surviving corporation. These provisions were»construed

in 1962 by the Delaware courts as follows (Stauffer vs. Standard

Brands, Inc. (Del. GCh. 1962) 178 A.2d 311, affirmed (Del. Sup.

Cte. 1962) 187 A,2d 78):

"Section 251 of Title 8, Delaware Code,
provides for the consolidation or merger of
domestic corporations to be accomplished by
an agreement between the directors of the
corporations proposed to be merged which
shall, smong other things, prescribe the
manner of converting the shares of each of
the corporations into shares or other secw
urities of the resulting corporation..."

"It is to be observed from the provis-
long of sections 251 and 252 that minority
stockholders of corporations merging there-
under may not be summarily eliminated from
the continuing. enterprise, but are given the
option of accepting securities in the sur-
viving corporation or, slternatively, of
demanding payment in cash for their holdings
by an appraisal pursuant to §262, The diff-
erence in the rights of minority stockholders
in merger proceedings under these sections
and those conferred by §253 are immediately
apparent. Since a majority stockholder may

"not under a §251 or §252 merger eliminate
minority stockholders as participants in the

w] 3




continuing enterprise, it 1s obvious that

the majority should not be permitted to

force the minority stockholder to elect his

appraisal rights and thereby enforce his

withdrawal."

Vis-a-vis a stockholder of the survi%ing corporation,
- elimination of his stock for cash constituted nothing more

than outright "redemption" pure and simple.

Prior to 1958, the Delaware coﬁrts construing étatutes
similar to present §151(b) of thewésneral Corporation Law had
already held that charter smendments or provislons purporting
to authorize the redemption of previously irredeemable common

stock were invelid. Thus, in Starring vs. American Hair and

‘Felt Company, 1937, 21 Del. Ch. 380, 191 A. 887, affirmed

Dei. Sup. Cte 21 Del. Ch., 431, 2 A.2d 249, the Courts held
that by statutory enactments similar to §151(b) of the General
Corp?ration Law, a Delaware corporation was inhibited from at-
tempting to redeem its common stock although its certificate
of incorporation contained a prévision purporting to permit

such redemptions

It follows from the foregoing that,‘until at least
1967, on a §251 merger the common stock of the'merged constitu~-
ent corporation could not be converted into the right to re-
celve cash. It further appears that the common stock of the’
surviving constituent corporation could not be made redeemable
for cash because of the restrictions of §151(b) D.GeCoL; and

the vested property and contract rights provisilons of the

-1l




state snd federal constitutions. (Breslav vs. New York and

Queens Electric Light and Power Co., 249 App. Dive 181, 291

N.Y. Supp. 932, aff1d 273 N.Ye 593 (1937); Yukon Mill & Crain

Co.,; et al. vs. Vose, 206 Pac. 24 206 (Sup. Ct. Okla. 1949).)

On January .2, 1968, §251 was amended (chapter 186,
Del. Laws of 1967) to provide, as a merger considerstion; for
cash "“in lieu of" shares or other securities of the surviving
corporation. At the same time, §151(b) was reenacted in sub-
‘stantially the sane fofm‘as theretofore, Read literally, these
amendmeﬁts did not alter the situation viswa-vis the common

stock of the surviving constituent corporation. As stated in

Vulcan Materials Company ve. United States, L6 F.2d 690 (1971)

referring to a 195l merger of a Delaware corporstion under §251

(at 693): . .

- "A statutory merger effects a combination
of two or more corporations in accordance with
detailed procedures established by the corpor-
ation laws of a state, with one of the corpor-
ations continuing as the same legal entily it
was before the transaction,"

(Underscoring supplied.)

Since the corporation surviving the merger is the -

same legal entity 1t was before the merger, i1t is metaphysical

(and the entithesis of sound legal reasoning) to say that its

shares outstanding before the merger are converted "into shares
or securities of the corporation surviving the merger". There-
fore, there is no.legsl‘basis to urge that the stockholders of

such corporation may be required to accept "cash""in lieu of




shares or other securities of the surviving corporation", since
these stockholders had the vested right to continue to hold

thelir shares.

In any event, such miscontruction of the 1967 amendment
was precluded by the speciflc provisions contained therein as

§33 (of Ch. 186, Laws of 1967), which provides (now D.G.C.Ls

§393):

"All rights, privileges and immunities
vested or accrued by and under any laws en-
acted prior to the adoption or amendment of
this chapter...and gll duties, resgtrictions,
liabilities and penalties imposed or required
by and under laws enacted prior to the adop-
tion or amendment of this chapter shall not
be impaired, diminished, or affected by this
chapter."

(Emphasis supplied,)

The meaning of and effect to be gilven to such saving

clause is well settled. (Sutton vs. Globe Knitting Mills, 276

Miche. 200, 267 N.W. 815, Mich. Sup. Ct. 1936; State ex rel.

Swanson vs. Perkam, 191 P.2d 689, Wash. Sup. Ct. 19L48.)

By the saving clsuse, amended §251 did not apply to pre-
existing cbrporations or to issues of stock created prior to the
amendmentf The vested right of irredeemable common stock not to
be made redeemable and the restriction against all redeemable

stock except preferred or special stock were not affected.

That it was the legislative intent that the amendment
of §251 did not change the public policy of Delaware (that come

mon stock was not to be made redeemable) is evident from the
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simultaneous 1967 reenactment of §151(b) without substantive

change.

To remove any possible miéconstruction-of.theAlegisla-
tive intent, the legislature enacted,in 1973, Chapter 106, Laws

of 1973 (59 Delaware Laws).

Section 1 of Chapter 106 reenacted §151(b) to fead as
follows: |

"(b) Any stock which is entitled upon any
distribution of the corporationt's 2s-
sets, whether by dividend or by liquid-
ation, to a preference over another class
or series of stock may be made subject to

" redemption of the. corporation at its op-
tion or at the option of the holders of
such stock or upon the happening of g
specified event . "

Section 3 of Chapter 106 (enacted simultaneously with
Section 1) amended §160 of the Delaware General Corporation Law

to specifically and unequivocally provide that:

"(a) ...no corporation shall = «..
3s Redeem sny of its shsres unless

their redemption 1s authorized by Section

151(b) of this title and then only in ac-

cordance with such Section and the certif-

icate of incorporstion.™ ‘
Section 3(8)3 of Chapter 106, Laws of 1973, specifically

precludes relisnce on the 1967 amendments of §251 as empowering

the redemption for cash of the comuon stock of the surviving

corporation on a §251 merger.,
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This Chapter 106 §3(a)3 directly and specificall& re-
peals and rejects the so-called doctrine of indepeﬁdent legal
significance insofar as it msy be invoked to support a cash-
for-stock freeze-out of minority common stockholders of the

surviving corporation on a §251 meérger.

The specific provision of D.G.CoL. §160 that "no cor-
poration shall., . .redeem any of its shares unless their redemp-
tion is authorized by Section 151(b)" forbids a Delawsre cor-
poration from achieving this result (redemption ofbshares) under
any provision of the D.G.C.L., except §151Ub), and therefore no

other provision of the D.G.C.L. can have independent legal sig-

nificence to authorize the redemption of the irredeemable common

stock of the surviving corporation upon a §251 merger,

Accordingly, there is no validity to the assertion, at
page 6 of Movant's Opening Brief, that:

"The merger between UOP and Sigco became
effective upon the filing of the Merger Agree-
ment with the Office of the Secretary of State
on May 26, 1978. The Agreement expressly pro-
vides that upon filing, the outstanding shares
of UOP stock were, without need for further sc-
tion on the part of the holders of that stock,
immediately converted into a debt of the sure
viving corporation to the former UOP sharehold-
ers in the smount of $21.00 per share., Thus,
plaintiff and all UOP shareholders other then
Signal lost their status as stockholders of
UOP, as a matter of lsw, on May 26, 1978, Ob--
viously, therefore, plaintiff was not a stocke
holder of UOP when his complaint in this action
was filed on July 5, 1978, Plaintiff's status
since May 26, 1978 has been that of a creditor,
not that of a stockholder,"

~18.




See also: Petty vs. Penntech Papers, Inc., 347 A.2d

14,0 (DPel.Ch.1975), questioning the validity of a selective
redemption of stock held by the minority where the purpose and
effect was to perpetuate (and augment) the control of the major-
ity. This is the purpose and effect of the purported Sigco-
UOP merger, as proposed and effected by Signal, whereby the
minority-held shares of UOP were sought to be redeemed, and

Signal sought to become the 100% stockholder of UQP.




C. Signal has no standing to seek to quash
service on Sigco. In eny event, if ser-
vice on Sigco'!s registered sgent 1s to
be quashed, it should be without prejud-
ice to service on the Secretary of State.

Signal, in moving to quash service of process on Sigco's
registered agent, is presentlyha stranger to Sigco. Prior to
the alleged merger, Sigco was Signalts 100% owned subsidiéryo
By virtue of the alleged merger, Signal claims that its shares
in Sigco were converted into shares of UOP, and the separate ‘
existence of Sigeco ceased. (§259, DoG.CoL.,) Signal is there-
fore neither‘a stockholder nor the successor of Sigco, and has

no standing to move to quash service upon Sigco. Only UOP,

~apparently, would have such standing, and UOP has not moveda

It appears from D.G.C.L. §321(b) that if process cannot
be served upon a corporation in the menner provided by §321(a),
"1t shall be lawful to serve the process against the corporation

upon the Secretary of State". International Pulp Equip. Co, vs.

St. Regis Kreft Co., 54 F.Supp. 745, 748-749 (D. Del. 194L); 5%
F.Supp. 860 (D. Del. 194l), '

Accordingly, if service upon Sigco by service upon its
registered agent is to be quashed, it should be quashed without
prejudice to reservice of such process upon the Secretary of

State of Delaware.

2 ()




V. CONCLUSION

For thevreasons stated, the derivative counts of the
complaint should not be dismissed, and service of process upon
the registered ageht of Sigco, Incorporated should not be guash-
éd. In any event, if such service is to be quashed,'it should
be wlthout prejudice to reservice df éuch process upon the

Secretary of State of Delawsree.

Respectfully submitted,

PRICKETT , WARD, BURT & SANDERS

By |

WILLLAM PRICKFTT
1310 King Street
Wllmlngton, Delaware 19899
Attorneys for Plaintiff

OF COUNSEL
CHARLES TRYNIN

230 Park Avenus
New York, New York 10017
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carried throuch ¢
shares, an azmanda
corplaint®® was sze
Pleading was not ©ils

G s lerental conplaint (ths Yamended
rved on July 3, 1372, (For soma raason this
& until S

Octobar 17, 1874.)

Tha amencad complaint adds a sezond count, the first
count coutaining tha same claim as 4hat averced in the original

complaint,

Ths second count avers (a) that the tsadsr offer
Gated Gotobey &, 1271 waz falso in that it omiited bo ztace
certadn mataorial facks among which was the fact that, »ursuaat
to tha loan agreement for $73,08C,0800 mentioned akovs, Clan
ad t0 s2ll 1ts stock interest in Panacon Corporation;
n-Asril 19, 1872 Clea sold its Panacon shares for
2n the cest to Glen asnd for lssa than thelr fair marxkse
value (tiiz i3z said to bavs bzen a wasia of Cles's corporats
b

asssts); and (¢} that by ths terss of a proposed rargar

anpouneaed "in er akout the end of ¥ay, 1872° ¢lgn was to

e norged into Rapid "on tayms nighly uvafavorable to CGlen ,

Alden and consagumantly to its shareholderas.®  (&ha merger is

sald ©o be the “final stage” of the defendants' conaplracy
en}

-
-

to Danafit Bazid to the damace of Gl

4 may bs gathersd frsm the fogyvy parers that sugh
& merger was accomplighed, but no stralght forward statemnsnt
of tha facts iz made by afficavit or by exhibits. Ho agraae-
zant of msrcer was zsubsitied. IR

andum of lay for movants seams £0 indicate

The mEnor
(pp. 2, 10) that, effzctive HUovenbsy 3, 1972, Basid, an ond
corsoration, was werged into Glen, a Delaware corporstion.
and that CGlsn was the surviving corporstion. Prasamably the
Horgul was by agrsement of goergey undsyr Delawaras law.,  Sh
nam: of the surviving Delawars cornoraticon secws £o have boan
chaaged to Rapid. ) '
Tauws, aftery the mevrger, the old Fapid, sn Oxlo
corporation, <sazed €5 exist, and thers was a Selaware COraora-
ticn which had boen namad Glan and which swv Hved the merger '
and was named Pazid.  Ths averment in the Xyumer amended comclaint
(cazra 42) is thaz Clion waz o be zmrosd into mapid: i€ ¢his
wara evey tha dntentidn, snch Intention waz not oarried ook,
Glea, the Delavare corporation; was tha svevivor.
C, Effect of tha Foresy é
The movanita argue that the fact of pergsr of Ranid :
inte Glen rars aeny derivative action for ths henafit of Clen. E
The argumsnt has no poerit. !
b ;
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STATE OF DELAWARE
SS.

S Nt Nayet®

COUNTY OF NEW CASTLE

BE IT REMEMBERED THAT ON THIS 9th day of November, A.D.
1978, personally appeared before the undersigned, a Notary
Public in and for the State and County aforesaid, the de-
ponent, who, being by me duly sworn according to law,
deposes and says that he is employed in the offices of
Prickett, Ward, Burt & Sanders, 1310 King Street, Wilming-
ton, Delaware, and that on November 9, A.D. 1978, he de-
posited in the mail at the United States Post Office at 1llth
and' King Streets, Wilmington, Delaware, the attached paper
addressed to:

R. Frank Balotti, Esquire
Richards, Layton & Finger
4072 DuPont Building

Wilmington, Delaware 19899

A. Gilchrist Sparks, III, Esquire
Morris, Nichols, Arsht & Tunnell
Wilmington Tower

Wilmington, Delaware 19899

Robert Payson, Esquire
Potter, Anderson & Corroon
350 Delaware Trust Building
Wilmington, Delaware 19899

SWORN TO AND SUBSCRIBED before me the day and year
aforesaid.

NOTARY PUBLIC






