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The  switch  from  contributory  to comparative  negligence  is  thought  to have  been  motivated  primarily
out  of  a concern  for justice.  We  offer  a different  perspective.  Language  in  state  supreme  court  decisions
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suggests  that  some  judges  thought  the  switch  would  reduce  appeal  rates.  We hypothesize  that  courts
were  more  likely  to  make  the  switch  when  their  appellate  caseloads  are  relatively  high.  To  examine  this,
we  estimate  hazard  models,  showing  that  states  with  appellate  courts  where  caseloads  grew  relatively
faster made  the  switch  more  quickly,  and the  effect  was  more  pronounced  for  the  switch  to the  pure, as
opposed  to the  modified,  form  of comparative  negligence.

© 2015 Elsevier  Inc.  All  rights  reserved.
. Introduction

The economic analysis of law struggles with finding a convinc-
ng economic rationale for the widespread adoption of comparative
egligence in the United States in the period 1969–1985.1 First,

t is still unclear whether comparative negligence creates better
ncentives for parties to adopt efficient care than contributory
egligence.2 Also, the alleged risk-spreading virtue of compara-
ive negligence is questionable. Given the availability of third-party
nsurance, there are better alternatives available to spread the
isk of accidental harm.3 Finally, comparative negligence is gen-
rally considered to generate higher costs per case. For example,
hite (1989) argues that comparative negligence seems to gener-

te higher litigation and administrative costs than the traditional
egligence rules because courts must decide on the degree of

egligence by both parties and not just whether each party was
egligent.4 Recently however, using a rent seeking model, De Mot
2013) has shown that litigation expenditures can be either larger

∗ Correspondence to: University of Pennsylvania, Law, 3501 Sansom Street,
hiladelphia, PA 19104, United States.

E-mail addresses: Jef.DeMot@UGent.be (J. De Mot),
ichael.Faure@maastrichtuniversity.nl (M.  Faure), Jklick@law.upenn.edu

J. Klick).
1 See Artigot i Golobardes and Gómez Pomar (2009); Ben-Shahar and Bar-Gill

2003).
2 See e.g. Shavell (1987).
3 See e.g. White (1989).
4 See also Landes and Posner (1981); Shavell (1987); Bar-Gill and Ben-Shahar

2001).

ttp://dx.doi.org/10.1016/j.irle.2015.01.003
144-8188/© 2015 Elsevier Inc. All rights reserved.
or smaller under comparative negligence than under contributory
negligence (depending on the quality of the case).

Curran (1992) provides an interest group model to explain the
timing of the switch from contributory to comparative negligence
in the United States.5 He argues that of all the potential interest
groups, only manufacturers and lawyers had a sustained inter-
est in comparative negligence. For most of the twentieth century,
manufacturers stood to lose from the adoption of comparative neg-
ligence, while the legal profession stood to gain. However, the
adoption of strict product liability in many states from the mid-
1960s onwards eliminated the resistance of manufacturers, which
enabled lawyers to push successfully for the adoption of compar-
ative negligence. Curran provides some empirical support for this
argument. It is a puzzle, however, why these interests were impor-
tant in determining the switch to comparative negligence, but were
unable to stave off the movement toward strict product liability,
which would be seemingly unattractive to manufacturers by Cur-
ran’s rationale.

In this article, we  provide a different, though not necessarily
mutually exclusive, perspective. We  argue that comparative neg-
ligence, especially in its pure form, was used to mitigate appellate

caseloads. Our hypothesis is that states with larger supreme court
caseloads had a stronger incentive to switch to comparative neg-
ligence. This hypothesis is based on the following insights. First,

5 See also Rubin et al. (2001); Zywicki (2000).
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shown that the defendant had the last clear chance to avoid the
accident. The doctrine originated in the English case of Davies v.
Mann.20 Prosser noted the great difficulties this doctrine has caused
48 J. De Mot et al. / International Review

ppellate caseloads started to rise dramatically in the 1960s. 6,7 This
ncrease was much larger and started earlier in some states than in
thers. Second, supreme courts with large increases in caseloads
ooked for ways to decrease their caseloads. Third, a switch from
ontributory negligence to comparative negligence was  expected
o reduce the numbers of appeals since the harshness of contribu-
ory negligence led many courts to create a complex patchwork of
xceptions which often gave rise to an appeal.8

The next section provides some further background on contrib-
tory and comparative negligence and on the incentives of the

udiciary necessary to motivate our empirical investigation. Sec-
ion 3 offers some background on the data. Section 4 contains the
mpirics. Section 5 concludes.

. Negligence rules, appeal rates and the judiciary

As mentioned in the introduction, our hypothesis is based on
hree elements. We  provide more details on caseloads in later sec-
ions. In this section, we focus on the judiciary’s incentive to reduce
aseloads and on the difference in appeal rates under contributory
nd comparative negligence.

.1. The incentives of the judiciary

Some studies have concluded that state appellate courts man-
ged to keep abreast of the caseload explosion of the 1960s and
970s by making numerous and varied changes to their person-
el, structure and procedure.9 We  argue that supreme courts have
lso made changes in substantive law to keep caseloads under
ontrol. This fits into a line of research that argues that judges
re rational utility maximizers with relatively weak performance
ncentives and constraints on their decision-making, at least at the
ighest levels. This issue has been stressed by Cooter (1983) and
osner (1993). Both authors assume that judges seek to minimize
ffort subject to various institutional constraints. Cooter assumes
hat judges providing private services have a financial incentive
o increase their caseload to the extent it increases their income.
n Posner’s approach, focusing on federal judges, income is fixed
nd can hence not be increased by more effort. For Posner judi-
ial utility is a function of income, status and leisure. Since the
ncome of judges is largely fixed, maximizing leisure becomes espe-
ially important, conditional on maintaining status levels (Posner,
993; Stras, 2006).10 Posner further predicts that judges who have
eached a high income level (e.g. Supreme Court justices) will pre-
er to maximize leisure.11 Furthermore, “the opportunities for a
eisured judicial life, especially at the appellate level, are abundant”
Posner, 2008, p. 61). Hence one can expect judges to try to reduce
heir workload.

In theory, judges confronted with an increased workload could

aximize leisure by simply deciding fewer cases. This would

navoidably lead to increased court congestion and a backlog of
ases. This could harm the reputation of judges and will likely be
voided (Helland and Klick, 2007; Beenstock and Haitovsky, 2004).

6 Note that appellate judgeships have more than doubled in the period
965–1980, but they have grown much more slowly than the volume of appeals.
ee Marvell and Kuykendall (1980).
7 This was  not only the case in state Supreme Courts, but also in the US Supreme

ourt. In 1951, there were 1200 new cases in the US Supreme Court. In 1971, the
umber had reached 3600. See Federal Judicial Center (1972).
8 Note that tort claims make up a substantial part of all appellate court filings.
9 See e.g. Marvell (1989).

10 The importance of maximizing leisure for judges was  recently repeated by Pos-
er (see Posner, 2008).
11 In Posner’s words: “I therefore predict that a higher judicial salary is likely to
educe the amount of work done by existing judges” (Posner, 1993).
 and Economics 42 (2015) 147–156

Judges could also lobby the legislator for more judges to deal with
increasing workloads. However, this could reduce the prestige of
the judges as more people attain the position. The judiciary will
then look for alternative ways to reduce its workload according to
Posner’s model of judicial behavior.

There is some empirical evidence supporting this. For exam-
ple, Helland and Klick (2007) show that judges in class action
cases have an incentive to easily grant the attorney’s fee request
in order to terminate cases rapidly, thus avoiding court conges-
tion. Research from Israel also shows that judges, for reputational
reasons, will avoid a large case backlog and hence will dispose of
more cases when the caseload increases (Beenstock and Haitovsky,
2004). Other research shows that a higher workload increases the
probability of retirement of judges (see e.g. Nixon and Haskin, 2000;
Spriggs and Wahlbeck, 1995).12

2.2. Appeal rates under contributory and comparative negligence

Turning to the third element of our hypothesis, a switch to
comparative negligence, especially the pure form, was  regarded
by commentators and judges as being capable of reducing appel-
late caseloads. Before the widespread adoption of comparative
negligence, many state courts had tried to reduce the harshness
of contributory negligence by creating a patchwork of exceptions
to avoid its application.13 Already in 1858, the Supreme Court of
Illinois decided that “wherever it shall appear that the plaintiff’s
negligence is comparatively slight, and that of the defendant gross,
he shall not be deprived of his action”.14 Under this particular ver-
sion of the slight-gross rule, a plaintiff could recover the full amount
of the damage as long as the plaintiff’s negligence was slight or
less than slight. This rule however soon proved to be unworkable,
leading to definitional problems of the terms “slight” and “gross”,
which resulted in numeral appeals.15 The Supreme Court of Illinois
repudiated the doctrine in 1894.16 Other states also experimented
with the slight-gross rule through judicial adoption (Kansas, Ore-
gon, Wisconsin and Tennessee), but none of these states held on
to the rule for very long.17 In the first half of the twentieth cen-
tury, some state legislatures enacted slight-gross statutes (Ohio,
Alaska, California, District of Columbia, Wisconsin, Nebraska and
South Dakota).18 Nebraska was the last state to repudiate this rule
in 1992. South Dakota is now the only remaining state to employ a
slight-gross rule. The “last clear chance” doctrine provides another
example. This doctrine makes the last person who  could have rea-
sonably avoided an accident liable.19 Thus a plaintiff may  recover
his full damage, in spite of his own contributory fault, if it can be
12 For a summary of this literature see Stras, 2006.
13 See Mills (2002).
14 Galena & Chi. Union R.R. Co. v. Jacobs, 20 Ill., at 497 (Ill. 1858).
15 Prosser (1953a,b, p. 485) (citing St. Louis A. & T.H. R. Co. v. Todd, 36 Ill. 409 (1865);

Chicago, B. & Q. R. Co. v. Payne, 59 Ill. 534 (1871); Illinois Cent. R. Co. v. Cragin, 71
111. 177 (1873); Illinois v. Hall, 72 Ill. 222 (1874); Chicago & A. R. Co. v. Hammer, 72
Ill. 347 (1874); Illinois Cent. R. Co. v. Goddard, 72 Ill. 567 (1874); Schmidt v. Chicago
&  N.W. R. Co., 83 Ill. 405 (1876); Illinois Cent. R. Co. v. Hammer, 85 Ill. 526 (1877);
Wabash R. Co. v. Henks, 91111. 406 (1879)). See also Green (1944), at 50–53.).

16 Lake Shore & M.S.R. Co. v. Hession, 150 Ill. 546, 556 (Ill. 1894).
17 Prosser (1953a,b, p. 485).
18 Prosser (1953a,b, p.486). In some states the rule was only applied to railroad or

labor liability suits.
19 See Wittman (1998).
20 10 M.  & W.  546, 152 Eng. Rep. 588 (1842). The plaintiff, having fettered the

forefeet of his ass, left it to graze on the off-side of the road. The defendant’s servant,
at  a smartish pace, drove his wagon into the animal. Although the ass might have
been unlawfully on the highway, it was held that the defendant, by proper care,
might have avoided the accident and was therefore liable.
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the share that the plaintiff bears herself in case the appeal court
decides both parties are negligent. The difference between appeal-
ing and not appealing for the plaintiff equals – (1 − b)J + (s − abs′)J.
Now we  look at the incentives of the defendant to appeal. If the

27 Li v. Yellow Cab Co. (1975) 13 C3d 804. See also Prosser (1953a,b, p. 491–492),
who wrote: “The practical effect has been very similar to that of ‘slight’ and ‘gross’
J. De Mot et al. / International Review

oth judges and lawyers.21 Fleming remarked: “Indeed, the price
or inaction is apt to be exacted in loss not only of morale but
lso of administrative efficiency, as evidenced in this context by
mbiguous judicial compromises and by the inevitable corollary
f frivolous appeals. One need only be reminded of the dispirit-
ng record of the “last clear chance” escape hatch, compounded
y competing versions of actual, unconscious and constructive last
lear chance, and in any event irremediably flawed by the all-
r-nothing requirement of the common law, which necessitated
hrowing the whole loss-this time-on the defendant instead of the
laintiff, despite their shared fault.”22 So according to many com-
entators, interpreting and applying the patchwork of exceptions

ed to a tremendous waste of judicial resources23 and resulted in
normous confusion among and within the various states24. This
pproach complicates the application of the law and increases the
ppellate caseload considerably.

Even without the complex patchwork of exceptions, there are
ood reasons to suspect that comparative negligence is likely to
educe the appellate caseload (especially in its pure form). The
traightforward reason is that under contributory negligence the
laintiff either wins or loses all. Hence, the incentive of the losing
arty to appeal may  be large. Comparative negligence presents a
ore moderate approach compared to the “all or nothing” char-

cter of contributory negligence. Hence, comparative negligence
ay  reduce the incentives of the parties to file an appeal. Suppose

or example that the trial court only holds the defendant liable.
nder all three rules (contributory negligence, pure comparative
egligence and modified comparative negligence), the defendant
ears the entire loss. Only she can have an incentive to appeal.
he incentive for the defendant to appeal is clearly greater under
ontributory negligence than under comparative negligence. Under
ontributory negligence, the defendant has two possibilities to fully
scape bearing any part of the loss: if he convinces the appel-
ate court that he did not act negligently, or if he convinces the
ppellate court that the plaintiff acted negligently. Under com-
arative negligence, the defendant only escapes bearing the full

oss if he convinces the appellate court that he did not act neg-
igently. If he can only show that the plaintiff acted negligently
s well, he will not fully escape bearing the loss. The incen-
ive to appeal is clearly intermediate under modified comparative
egligence.

Supreme court judges were also well aware that compara-
ive negligence was likely to reduce appellate caseloads.25 In the
upreme Court decision in which Michigan adopted pure compar-
tive negligence, Justice Williams wrote: “We  acknowledge that
ven under the ‘pure’ form of comparative negligence there will be
ppeals concerning the percentage of award, but it is undoubtedly
ore compelling to appeal when you have been awarded nothing

han when you have received some compensation”.26 Note also that
ourts treat jury determinations of fault percentages to be findings
f fact subject to minimal judicial review (see e.g. Woods and Deere,
996). Regarding the choice between pure and modified compara-
ive negligence, in the Supreme Court decision in which California
dopted pure comparative negligence, Judge Sullivan wrote: “We

lso consider significant the experience of the State of Wisconsin,
hich until recently was considered the leading exponent of the ‘50
ercent’ [i.e., modified comparative negligence] system. There that

21 Prosser (1951, p. 437 n. 99).
22 Fleming (1976, p. 243).
23 See Mills (2002).
24 Prosser (1951, p. 428).
25 Of course, we do not expect Supreme Court judges to explicitly acknowledge that
educing appellate caseloads was a reason for making the switch from contributory
o comparative negligence.
26 Placek v. City of Sterling Heights, 275 N.W.2d 511.
 and Economics 42 (2015) 147–156 149

system led to numerous appeals on the narrow but crucial issue
whether plaintiff’s negligence was  equal to defendant’s. . ..”.27

Furthermore, under the expectation that pure comparative neg-
ligence is the form that is more likely to reduce workload, one
would anticipate that courts will adopt the pure form while legisla-
tures will adopt the modified form. To a large extent, this is indeed
what happened. Nine of the twelve states that changed judicially
adopted a pure form. Twenty-two of the twenty-seven states that
changed through legislation adopted a modified form.

Of course, in some types of cases, comparative negligence
may  increase the incentive to appeal. We  now present a more
formal model which shows under which circumstances this
will be the case. After that, we look at the parties’ incentives
to file claims, since this influences the number of appeals as
well.

2.2.1. Model
We  examine the incentives to appeal in four situations which

cover the full range of possible decisions of the jury: (1) The jury
found that both parties were negligent; (2) The jury found that
only the defendant was  negligent; (3) The jury found that nei-
ther party was negligent; and (4) The jury found that only the
plaintiff was  negligent. For the sake of simplicity, we assume away
trial costs and focus on judgments in the first instance courts and
expected judgments in the appeal courts.28 For each rule, the incen-
tive of a party to appeal is represented by the difference between
the expected pay-off with an appeal and the judgment of the first
instance court.29

2.2.1.1. The jury holds both parties negligent. Under contributory
negligence, the plaintiff will bear the entire loss. Only she may
have an incentive to appeal. If the plaintiff does not appeal, her
pay-off equals – J. If the plaintiff appeals, her pay-off equals
(1−(1 − a)b)(−J) + (1 − a)b(J − J) = – J + (1 − a)bJ, with a the probabil-
ity that the appeal court will hold the plaintiff negligent given that
the jury held the plaintiff negligent, and b the probability that the
appeal court will hold the defendant negligent given that the jury
held the defendant negligent. The difference between appealing
and not appealing for the plaintiff equals (1−a)bJ.

Under pure comparative negligence, the parties will share
the loss. Both may  have an incentive to appeal. If the plain-
tiff does not appeal, her pay-off equals – sJ, with s being the
share the plaintiff bears herself in case the jury decides both
parties are negligent. If the plaintiff appeals, her pay-off equals
(1 − b)(−J) + (1 − a)b(J − J) + ab(−s′J) = −(1 − b)J – abs′J, with s′ being
negligence. Again appeals have multiplied, in which the court is asked to determine
whether the particular conduct of the plaintiff is fault at least ‘equal’ to that of the
defendant. Since this must depend not only upon all circumstances of the case as
they  affect the conduct of both parties, but upon a comparison of one with the other,
it  is obvious that each decision must be upon the individual facts, and that either
the  losing defendant or the losing plaintiff has ample encouragement to raise the
issue. It is not surprising that there is no semblance of consistency to be discerned
in  cases of the same general type.”

28 A consequence of this assumption of zero trial costs is that (at least one of)
the parties will always be willing to appeal under all rules. This is not important,
because we are only interested in the relative incentives to appeal. Note further that
it  is uncertain whether litigation costs are necessarily larger under comparative
negligence than under contributory negligence (see De Mot, 2013).

29 For the sake of simplicity, we assume that once an issue is appealed, all issues
are  appealed.
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efendant does not appeal, her pay-off equals −(1 − s)J. If the
efendant appeals, her pay-off equals – (1 − a)bJ – ab(1 − s′)J. The
ifference between appealing and not appealing equals – (1 − a)bJ

 (ab(1 − s′) − (1 − s))J.
Under modified comparative negligence, we need to distin-

uish between the situation in which the jury thought that (1) the
laintiff’s negligence was greater that the defendant’s negligence
nd (2) the defendant’s negligence was greater that the plaintiff’s
egligence. In the first case, the plaintiff bears the entire loss.
nly she could have an incentive to appeal. If the plaintiff does
ot appeal, her pay-off equals – J. If the plaintiff appeals, her
ay-off equals (1 − b)(−J) + (1 − a)b(J − J) + abc(−s′J) + ab(1 − c)(−J),
ith c being the probability that the appeal court will deem

he defendant’s negligence greater than the plaintiff’s neg-
igence, given that the jury thought the opposite was true.
he difference between appealing and not appealing for
he plaintiff equals bJ + abc(−s′J) + ab(1 − c)(−J). In the sec-
nd case, the parties share the loss. Both parties could have
n incentive to appeal. If the plaintiff does not appeal, her
ay-off equals – sJ. If the plaintiff appeals her pay-off equals
1 − b)(−J) + (1 − a)b(J − J) + abd(−s′J) + ab(1 − d)(−J), with d the
robability that the appeal court will deem the defendant’s neg-

igence greater than the plaintiff’s negligence, given that the jury
hought so. The difference between appealing and not appealing
or the plaintiff equals (1 − b)(−J) + (s − abds′)J + ab(1 − d)(−J).
f the defendant does not appeal, her pay-off equals – (1 − s)J.
f she appeals, her pay-off equals −(1 − a)bJ − abd(1 − s′)J.
he difference between appealing and not appealing equals –
1 − a)bJ + ((1 − s) − abd(1 − s′))J.

Contributory
negligence

Comparative negligence Modified comparative negligence

P: (1 − a)bJ P: – (1 − b)J + (s − abs′)J
D: – (1 − a)bJ + ((1 − s)
− ab(1 − s′))J

Jury decided that plaintiff’s
negligence was greater:
P: bJ + abc(−s′J) + ab(1 − c)(−J)
Jury decided that defendant’s
negligence was greater:
P: −(1 − b)J + (s − abds′)J − ab(1−d)J
D:  – (1 − a)bJ + ((1 − s)−abd(1 − s′))J

Both the plaintiff and the defendant may  have an incentive to
ppeal under pure comparative negligence, but this incentive may
e quite limited compared to the plaintiff’s incentive to appeal
nder contributory negligence. We  can see this through a simple
umerical example. Suppose the plaintiff has suffered a loss of 100.
nder comparative negligence, if the jury holds both parties neg-

igent, each party will bear part of the loss (e.g. each 50). If the
laintiff can convince the appellate court that the defendant acted
egligently but that he himself did not, his gain equals 50 (100–50).
nder contributory negligence, his gain would equal 100 (100–0).
ore formally, the plaintiff’s incentive to appeal is only smaller

nder contributory negligence than under comparative negligence
f the following condition is satisfied: ab(1 − s′) > 1−s. Regard-
ng modified comparative negligence, in case the jury decided
he plaintiff’s negligence was greater, the plaintiff’s incentive
o appeal is larger under modified comparative negligence than
nder contributory negligence: bJ + abc(−s′J) + ab(1 − c)(−J) = bJ –
b(s′c + 1 − c)J > bJ – abJ. The plaintiff’s incentive is larger under
odified comparative negligence than under pure comparative

egligence if ab(1 − c)(1−s′) < 1 – s. In case the jury decided that
efendant’s negligence was greater, the plaintiff’s incentive to
ppeal is smaller under modified comparative negligence than
nder pure comparative negligence, but the opposite is true for the

efendant’s incentive to appeal (because the modified form gives
im an additional opportunity to escape liability, i.e. when he can
onvince the appellate court that his negligence was smaller than
he plaintiff’s negligence).
 and Economics 42 (2015) 147–156

2.2.1.2. The jury only holds the defendant negligent. Under all three
rules, the defendant bears the entire loss. Only she can have an
incentive to appeal. Under contributory negligence, if the defendant
does not appeal, her pay-off equals – J. If the defendant appeals,
her pay-off equals – (1 − e)bJ, with e the probability that the appeal
court will hold the plaintiff negligent given that the jury did not
hold the plaintiff negligent, and b (still) the probability that the
appeal court will hold the defendant negligent given that the jury
held the defendant negligent. The difference between appealing
and not appealing for the plaintiff equals J – (1 − e)bJ.

Under pure comparative negligence, if the defendant does not
appeal, her pay-off equals – J. If the defendant appeals, her pay-off
equals −(1 − e)bJ − eb(1 − s′)J. The difference between appealing
and not appealing for the plaintiff equals J – (1 − e)bJ – eb(1 − s′)J.

Under modified comparative negligence, if the defendant does
not appeal her pay-off equals – J. If the defendant appeals, her
pay-off equals – (1 − e)bJ – ebf(1 − s′)J, with f the probability that
the appeal court will consider the defendant’s negligence to be
greater than the plaintiff’s negligence, given the decision of the
jury. The difference between appealing and not appealing equals J
– (1 − e)bJ – ebf(1 − s′)J.

Contributory
negligence

Comparative
negligence

Modified comparative
negligence

D: J – (1 − e)bJ D: J – (1 − e)bJ
– eb(1 − s′)J

D: J – (1 − e)bJ
– ebf(1 − s′)J

The incentive for the defendant to appeal is clearly greater under
contributory negligence than under comparative negligence. Under
contributory negligence, the defendant has two possibilities to fully
escape bearing any part of the loss: if he convinces the appellate
court that he did not act negligently, or if he convinces the appel-
late court that the plaintiff acted negligently. Under comparative
negligence, the defendant only escapes bearing the full loss if he
convinces the appellate court that he didn’t act negligently. If he
can only show that the plaintiff acted negligently as well, he will not
fully escape bearing the loss. The incentive to appeal is intermediate
under modified comparative negligence.

2.2.1.3. The jury does not hold either party negligent. Under all three
rules, the plaintiff bears the entire loss. Only she can have an incen-
tive to appeal.

Under contributory negligence, if the plaintiff does not appeal,
her pay-off equals – J. If she appeals, her pay-off equals
−(1−(1 − e)g)J + (1 − e)g(J − J), with g the probability that the appeal
court will hold the defendant liable, given that the jury did not hold
the defendant negligent. The difference between appealing and not
appealing equals J – (1−(1 − e)g)J.

Under comparative negligence, if the plaintiff does not appeal,
her pay-off equals – J. If she appeals, her pay-off equals – (1 − g)J –
egs′J. The difference between appealing and not appealing equals J
– (1 − g)J – egs′J.

Under modified comparative negligence, if the plaintiff does
not appeal, her pay-off equals – J. If she appeals, her pay-off equals
– (1 − g)J – eghs′J – eg(1 − h)J, with h the probability that the appeal
court will consider the defendant’s negligence to be greater than
the plaintiff’s negligence. The difference between appealing and
not appealing equals J – (1 − g)J – eghs′J – eg(1 − h)J.

Contributory
negligence

Comparative
negligence

Modified comparative
negligence

P: J – (1 − g)J – egJ P: J – (1 − g)J – egs′J P: J – (1 − g)J

– eghs′J – eg(1 − h)J

The incentive to appeal for the plaintiff is clearly larger under
comparative negligence than under contributory negligence, since
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Our empirical analysis focuses on the period from 1969
onwards. By 1969, only seven states had adopted comparative

32 Shanley studied 675 auto accident trials in San Francisco County in the 1970s,
half before and half after California’s adoption of pure comparative. He created a sta-
tistical model based on a plaintiff/defendant negligence scale that he used to predict
jury behavior in these cases. Awards under a properly-followed comparative rule
would have been 92 percent higher than under a properly-followed contributory
rule. However, the actual increase was only 20 percent.

33
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he plaintiff will also be awarded something if both parties are
ound negligent under comparative negligence. The incentive to
ppeal under modified comparative negligence is intermediate.

.2.1.4. The jury only holds the plaintiff negligent. Under all three
ules, the plaintiff bears the entire loss. Only she can have an incen-
ive to appeal.

Under contributory negligence, if the plaintiff does not appeal,
er pay-off equals – J. If she appeals, her pay-off equals – (1 –
1 − a)g)J. The difference between appealing and not appealing
quals J – (1 – (1 − a)g)J.

Under comparative negligence, if the plaintiff does not appeal,
er pay-off equals – J. If she appeals, her pay-off equals – (1 − g)J –
gs′J. The difference between appealing and not appealing equals J

 (1 − g)J – ags′J.
Under modified comparative negligence, if the plaintiff does

ot appeal, her pay-off equals – J. If she appeals, her pay-off
quals – (1 − g)J – agis′J – ag(1 − i)J, with i the probability that the
ppeal court will find the defendant’s negligence greater than the
laintiff’s negligence. The difference between appealing and not
ppealing equals J – (1 − g)J – agis′J – ag(1 − i)J.

Contributory
negligence

Comparative
negligence

Modified comparative
negligence

P: J – (1 − g)J – agJ P: J – (1 − g)J  – ags′J P: J – (1 − g)J
– agis′J – ag(1 − i)J

It is clear that the incentive of the plaintiff to appeal is greater
nder comparative negligence than under contributory negligence.
nder contributory negligence, the plaintiff needs to prove two

hings to obtain (full) compensation: that he did not act negli-
ently and that the defendant did act negligently. Only then will
he appellate court reverse the decision of the jury. Under compar-
tive negligence, the plaintiff also receives full compensation if he
an show that he did not act negligently and that the defendant did
ct negligently. On top of that, he also recovers part of the loss if he
an only prove that the defendant acted negligently. The incentive
o appeal under modified comparative negligence is intermediate.

In conclusion, comparative negligence does not lower appeal
ates for all types of cases. The overall effect will depend on which
ypes of categories of cases (1, 2, 3 or 4) end up in the courts of first
nstance more frequently. Categories 1 and (especially) 2 are likely
o dominate. The reason is that the vast majority of tort cases are

otor vehicle cases.30 In these cases the plaintiff win rate is quite
igh. Shanley (1985) finds that for automobile accidents, in the vast
ajority of cases either (1) both parties are held liable, or (2) only

he defendant is held liable, with category (2) much more common
han category (1).31 Category 2 is the category in which the incen-
ives to appeal are always smaller under comparative negligence
han under contributory negligence.

.2.2. The incentive to file
The fact that appeals are less frequently filed among the cases that
ave been decided by a trial court, does not automatically imply that
omparative negligence will reduce the total appellate caseload
ompared to contributory negligence. Comparative negligence may
ncrease the incentive to file a case in the trial courts because

30 This was also the case in the 1960s. See Department of Transp., Auto. Accident
itig., A Report of the Fed. Jud. Center to the Department of Transp. (1970) (reporting
hat  such litigation occupied 17 percent of total judges’ time in state courts of general
urisdiction).
31 Shanley (1985) examines the period 1970–1980. Note that the plaintiff win  rate
owadays is still quite high in such cases. See for example Civil Justice Survey of
tate Courts 2005, http://bjs.gov/content/pub/pdf/cbjtsc05.pdf.
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comparative negligence increases the expected value of a claim.
This could lead to an increase in the total number of appeals, even
though the appeal frequency may  decrease.

However, empirical research (e.g. Shanley, 1985) shows that
under a contributory negligence rule, juries often deliberately did
not hold a plaintiff, who  was actually negligent, liable in order to
avoid the harsh consequences of this rule. At the same time, in such
cases juries did not allow these plaintiffs to receive full damages
from negligent defendants. In other words, juries de facto applied a
rule of comparative negligence.32 It is thus logical to conclude that
the legal switch was  unlikely to have an overwhelming effect on
the number of filings. Moreover, one has to take settlement incen-
tives into account. An Arkansas study showed that the adoption of
comparative negligence prompted no drastic change in trial court
burden there. The change increased the incentive to sue but at the
same time promoted more pretrial settlements. The report con-
cluded that concern over court congestion should not be a factor in
a State’s decision to adopt comparative negligence (see Rosenberg,
1959; Thomson, 1969).

Obviously, these deliberate errors of juries regarding the plain-
tiff’s negligence most likely increased the appeal rate under
contributory negligence substantially. We  can see this by looking
at the first case in our model above. In cases in which the jury
holds both parties negligent, under contributory negligence only
the plaintiff has an incentive to appeal, with a difference between
appealing and not appealing of (1 − a)bJ.33 Unless a is quite small
and b is quite large, the incentive to appeal will not be extremely
large. If juries would however try to mimic  a rule of pure compara-
tive negligence, both parties may  have an incentive to appeal. If the
plaintiff does not appeal, her pay-off equals −sJ. If she appeals, her
pay-off equals −(1−(1 − e)b)J.34 The difference between appealing
and not appealing equals sJ−(1−(1 − e)b)J. The plaintiff’s incentive
to appeal may  be quite small, because the chance that the appellate
court will find him liable is large (e is quite large because the jury
deliberately disregarded the plaintiff’s negligence; with a large e,
sJ−(1−(1 − e)b)J will often be negative).35 However, the defendant’s
incentive to appeal will be quite large, given the intentional error by
the jury (e will be large). If the defendant does not appeal, his pay-off
is −(1 − s)J. If he appeals, his pay-off equals −(1 − e)bJ. The dif-
ference between appealing and not appealing is (1 − s)J−(1 − e)bJ.
When e is close to 1, the difference will approach (1 − s)J.

3. State appellate caseloads
With a the probability that the appeal court will hold the plaintiff negligent
given that the trial court did, and b the probability that the appeal court will hold
the  defendant negligent given that the trial court did.

34 With e the probability that the appeal court will hold the plaintiff negligent given
that  the trial court did not.

35 Note that e is quite large under the assumption that appellate courts would not
try to mimic  comparative negligence themselves. They may indeed be less inclined
to do so because unlike juries who directly observe the injuries of the victim, appel-
late judges may  have a less intense empathic reaction since they know of the victim’s
injuries only through a written record. Note however that trial judges may  not leave
jury  error in place if they believe that a reversal by the appellate court is likely. In
reality, appellate courts may  also have mimicked comparative negligence in some
cases. The appeal rate could still have increased, because it was  likely quite unpre-
dictable in which cases appellate courts would follow juries and in which cases
not.

http://bjs.gov/content/pub/pdf/cbjtsc05.pdf
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Table 1
State negligence rule.

State Year adopted Adopted by

Contributory negligence
Alabama
District of Columbia
Maryland
North Carolina
Virginia

Pure comparative negligence
Mississippi 1910 Legislature
Rhode Island 1971 Legislature
Florida 1973 Court
Washington 1973 Legislature
Alaska 1975 Court
California 1975 Court
New York 1975 Legislature
Louisiana 1979 Legislature
Michigan 1979 Court
Illinois 1981 Court
New Mexico 1981 Court
Iowa 1982 Court
Missouri 1983 Court
Arizona 1984 Legislature
Kentucky 1984 Court

Modified comparative negligence
Georgia 1913 Court
Nebraska 1913 Legislature
Wisconsin 1931 Legislature
South Dakota 1941 Legislature
Arkansas 1955 Legislature
Maine 1965 Legislature
Hawaii 1969 Legislature
Massachusetts 1969 Legislature
Minnesota 1969 Legislature
New Hampshire 1969 Legislature
Vermont 1969 Legislature
Colorado 1971 Legislature
Idaho 1971 Legislature
Oregon 1971 Legislature
Connecticut 1973 Legislature
Nevada 1973 Legislature
New Jersey 1973 Legislature
North Dakota 1973 Legislature
Oklahoma 1973 Legislature
Texas 1973 Legislature
Utah 1973 Legislature
Wyoming 1973 Legislature
Kansas 1974 Legislature
Montana 1975 Legislature
Pennsylvania 1976 Legislature
West Virginia 1979 Court
Ohio 1980 Legislature
Delaware 1984 Legislature
52 J. De Mot et al. / International Review

egligence: Mississippi (1910, legislatively adopted the pure
orm),36 Georgia (1913, judicially adopted37 a modified form),
ebraska (1913, legislatively adopted a modified form),38 Wiscon-

in (1931, legislatively adopted a modified form),39 South Dakota
1941, legislatively adopted a modified form),40 Arkansas (1955,
egislatively adopted a modified form41) and Maine (1965, legisla-
ively adopted a modified form).42 During these decades, appellate
aseloads were quite low.43 It’s unlikely that caseloads influenced
he adoption of comparative negligence in that period. Schwartz
1986) provides a reason for the adoption of comparative negli-
ence for two states, Mississippi and Wisconsin. They seemed to
ave adopted comparative negligence as a way to forestall the
doption of workmen’s compensation laws. Between 1940 and
969, there were many failed efforts in many state legislatures to
dopt comparative negligence.44 According to many commenta-
ors, major corporate defendants and insurance companies helped
o block comparative negligence legislation because of the concern
hat it would be too costly.45

Since 1969, twelve states made the switch to comparative
egligence judicially. Nine of these states changed to pure compara-
ive negligence (Alaska, California, Florida, Illinois, Iowa, Kentucky,

ichigan, Missouri and New Mexico) and three to a modified
orm (South Carolina, Tennessee and West-Virginia). Twenty-seven
tates made the switch through legislation. Five states changed
o a pure form (Arizona, Louisiana, New York, Rhode Island and

ashington) and twenty-two to a modified form (Colorado, Con-
ecticut, Delaware, Hawaii, Idaho, Indiana, Kansas, Massachusetts,
innesota, Montana, Nevada, New Hampshire, New Jersey, North
akota, Ohio, Oklahoma, Oregon, Pennsylvania, Texas, Utah, Ver-
ont and Wyoming). The District of Columbia and 4 states

Alabama, Maryland, North Carolina and Virginia) still use the rule
f contributory negligence. Table 1 provides information related to
ach state’s negligence rule.

In the remainder of this section, we focus on some broad tenden-
ies that the data unveil. First, Supreme Court caseloads in states
hat adopted the pure form of comparative negligence were often
ery large. For example, the California Supreme Court adopted a
ure comparative negligence rule in 1975.46 In that year, Supreme
ourt caseloads were amongst the highest of all states (524 filings
er judge). The great majority of states had much lower caseloads.
lorida judicially implemented a rule of pure comparative negli-
ence in 1973.47 At the time of adoption, Supreme Court caseloads
ere higher than they were in Florida in only a handful of states.

ouisiana adopted pure comparative negligence legislatively in
979.48 In that year, the caseload of the Supreme Court of Louisiana
as very high compared to the great majority of other states
406 filings per judge). The caseload had increased substantially
etween 1975 and 1979. In 1975, there were “only” 229 filings per

udge.

36 M.C.A. §  11-7-15.
37 Note that Georgia’s legislature passed a law applying the comparative neg-
igence rule to plaintiffs injured in railroad accidents. The Supreme Court then
xtended this rule to all accidents. See Curran (1992, fn 11).
38 R.S.Neb. 25-1151.
39 Wis. Stat. §  331.045 (1931)
40 SL 1941, ch 160.
41 No. 191, [1955] Ark. Acts. 443 (repealed 1957).
42 1965 Me.Laws, Pub. L., ch. 424.
43 See Marvell (1983).
44 E.g. in New York in 1947, in Michigan in 1947. In 1950, sixteen states attempted
o  pass comparative negligence, without success. See Schwartz (1986).
45 See Schwartz (1986).
46 Liv v. Yellow Cab, 119 Cal. Rptr. 858 (1975).
47 Hoffman v. Jones, 280 So.2d 431. The rule is now laid down in a statute (F.S.A. §
68.81(2))
48 Louisiana Act No. 431.

Indiana 1985 Legislature

South Carolina 1991 Court
Tennessee 1992 Court

Second, the differences between states that chose a pure form
and states that chose a modified form are quite substantial. Appel-
late caseloads in pure comparative negligence states were often
high to very high. For the many states that adopted a modified form
of comparative negligence, the caseloads were comparably low. For
example, Oklahoma adopted a modified form of comparative neg-
ligence in 1973. The number of filings per judge for the Supreme
Court was 98. Delaware changed to modified comparative negli-
gence in 1984. The caseload in the Delaware Supreme Court in that
year was  quite modest: 66 cases filed per judge.

Third, focusing on the states that did not introduce any form
of comparative negligence, around the period that many states

shifted to comparative negligence (early-mid seventies), appel-
late caseloads were quite low in Alabama (41 filings per judge in
1975), North Carolina (74 filings per judge in 1975) and Maryland
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Table  2
Descriptive statistics.

Variable Description Mean Std. Dev. Source

Appellate caseload Total cases filed in state’s appellate court of last resort in a
given year

1387 1452 National Center for State Courts

Appellate caseload per judge Appellate caseload divided by the number of judges on
state appellate court of last resort

209 171 National Center for State Courts

Standardized appellate caseload (Appellate caseload per judge – mean appellate caseload
per  judge)/standard deviation of appellate caseload per
judge

0 1 National Center for State Courts

Constant income per capita State per capita income in constant thousands of dollars 13 4 Bureau of Economic Analysis
Violent  crime per judge The number of violent crimes committed in the state in the

given year divided by the number of judges on the
appellate court of last resort

4177 6186 Bureau of Justice Statistics

Standardized violent crime per judge (Violent crime per judge – mean violent crime per
judge)/standard deviation of violent crime per judge

0 1 Bureau of Justice Statistics

Strict liability =1 if state has adopted strict products liability; 0 otherwise 0.69 0.46 Bird and Smythe (2012)
Democratic senate =1 if the Democratic Party holds a majority in the state’s 0.61 0.48 Klarner (1981)

jority in the state’s 0.64 0.48 Klarner (1981)
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Table 3
Appellate caseload and the adoption of comparative negligence.

Semi-parametric hazard model
(Standard errors clustered by state)

(i) (ii)

Standardized appellate caseload per Judge 1.01 (0.38)* 1.01 (0.39)**

Deflated per capita income 0.01 (0.02)
Marginal effect for standardized caseload 0.18 0.18

Note: Model estimates the probability of adoption of comparative negligence in year
t  conditional on having not adopted by year t − 1 using a probit model that includes
year fixed effects.
Senate; 0 otherwise
Democratic house =1 if the Democratic Party holds a ma

House; 0 otherwise

108 filings per judge in 1975). They were higher in the District of
olumbia and Virginia (141 and 218 respectively). After 1975, the
aseload never increased dramatically in these states.49

. Empirics

To examine our hypothesis more carefully, we  use the data on
tate appeal caseloads to predict the adoption of comparative neg-
igence in each state. We  use data on the number of appeals in
he state’s appellate court of last resort divided by the number of
udges on that court to provide a metric of how busy each judge is.
hese data come from yearly reports of the National Center of State
ourts. Note that the reports start only from the year 1975. The
ppeals data cover virtually all of the states in each year between
975 and 1981 and again from 1988 through 2006. In the interim
ears, appeals data are only available for about half of the states.50

able 2 provides descriptive statistics.
Given that some states switched prior to the existence of appeals

ourt data and the fact that some states have not switched, we  esti-
ate hazard models that allow for censoring. We  do not impose

 parametric trend on the data, instead allowing for common year
xed effects to account for the apparent tendency of many states
o make the switch in the same year.51 Essentially, our semi-
arametric model estimates the probability of adoption by state
 in year t, conditional on the state having not adopted comparative
egligence in a year before t. To account for dependence within a
tate, we cluster the standard errors at the state level.

49 In the last years, there seem to be some problems for the court of last resort
o  keep up with the caseloads in Maryland (the ratio of outgoing as a percent of
ncoming cases was  85% in 2008). A few years ago, the Maryland Court of Appeals
hief Justice Robert Bell made a request to have the Judiciary undertake a study
f  comparative fault and determine whether the comparative fault standard could
e  adopted in Maryland via a judicial rule. See http://conduitstreet.mdcounties.
rg/2011/04/19/session-wrap-up-government-liability-legislation/. Recently how-
ver, Maryland’s highest appellate court declined to abandon the doctrine of
ontributory negligence in Coleman v. Soccer Association of Columbia. In a 5-2 deci-
ion, the Maryland Court of Appeals ruled that the General Assembly’s repeated
ailure to pass legislation abrogating the defense of contributory negligence should
e  regarded as very strong evidence that the legislative policy in Maryland is to
etain the principle of contributory negligence.
50 The results that follow are virtually identical if we restrict the sample to only
nclude those years for which the appeals data are complete or if we restrict attention
o  states for which we  have a balanced sample.
51 To the extent that the movement toward comparative negligence represents
ome common background path dependence among jurisdictions, the year fixed
ffect controls should account for this effect ensuring that it does not confound the
orkload effect identified here.
* p < 0.01 (two tailed test of zero coefficient).
** p < 0.05 (two tailed test of zero coefficient).

Table 3 provides some baseline results. To account for economic
effects that may  also help determine the switch we provide a speci-
fication that controls for deflated state per capita income as well.52

We find that an increase in a state’s appellate caseload of one
standard deviation increases its likelihood of adopting compara-
tive negligence by more than 18 percent. This effect is statistically
significant at better than the 1 percent level.

There may  be a concern that appeals rates are endogenous to
other factors that lead to a state’s adoption of comparative negli-
gence. To address this possibility, we  note that appeals rate surged
in this time period primarily due to an increase in criminal appeals.
This suggests the use of violent crime, since violent crimes are much
more likely to lead to appeals, as an instrument for the appeals
workload. Since violent crime should be orthogonal to the forces
affecting the civil law system, this approach should help us iso-
late the causal effect of the appeals workload on the adoption of
comparative negligence. We  present results from this approach in
Table 4.

Table 5
Our instrument appears to be quite strong in the first stage

(p < 0.005; partial R2 = 0.49), and it generates a coefficient with
respect to the appellate workload metric of the predicted sign. If
anything, our instrumented regression implies that the original
estimates understate the relationship between appellate caseload
and the adoption of comparative negligence.
Our hypothesis applies most clearly to the pure form of com-
parative negligence since the modified form maintains some
of the discrete nature of contributory negligence. That is, for

52 These results, as well as those that follow, are robust to including various demo-
graphic controls.

http://conduitstreet.mdcounties.org/2011/04/19/session-wrap-up-government-liability-legislation/
http://conduitstreet.mdcounties.org/2011/04/19/session-wrap-up-government-liability-legislation/
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Table 4
Appellate caseload instrumented by violent crime.

(Semi-parametric IV hazard model
((Standard errors clustered by state)

First stage Second stage

Standardized appellate caseload per judge 1.71 (0.51)*

Standardized violent crime per judge 0.38 (0.12)*

Deflated per capita income 0.01 (0.03) 0.02 (0.12)
Marginal effect for standardized caseload 0.32

Note: Model estimates the probability of adoption of comparative negligence in year
t
y

p
r
i
r
g
w
n
r
l

l
n
e
s
0

n
t
n
s
c
b
t
b
t
r

b
i
l
c
f

o
t
c
r
w
i
i

T
T

N
t
y

Table 6
Contributory vs. modified comparative vs. pure comparative.

Competing risks semi-parametric hazard model
(Standard errors clustered by state)
Base category contributory negligence

Modified comparative
Appellate caseload per judge 1.08 (1.05)

Pure Comparative
Appellate caseload per judge 2.89 (1.03)*

p value for test of equality of coefficients 0.19

Note: Model estimates the probability of adoption of modified or pure comparative
negligence in year t conditional on having not adopted either form of comparative
negligence by year t − 1 using a multinomial logit model that includes year fixed
effects and deflated per capita income.

* p < 0.01 (two tailed test of zero coefficient).

Table 7
The Adoption of Comparative Negligence.

Semi-parametric hazard model
(Standard errors clustered by state)

OLS IV

Standardized appellate caseload per judge 1.17 (0.38)*** 1.34 (0.63)**

Strict Liability 1.32 (0.67)** 1.27 (0.71)*

Deflated per capita income 0.12 (0.11) 0.12 (0.12)
Democratic senate 0.61 (0.60) 0.65 (0.56)
Democratic house 0.16 (0.69) 0.15 (0.67)
Marginal effect for standardized caseload 0.16 0.22
Marginal effect for strict liability 0.14 0.21

Note: Model estimates the probability of adoption of comparative negligence in year
t  conditional on having not adopted by year t − 1 using a probit model that includes
year fixed effects.

*

 conditional on having not adopted by year t − 1 using a probit model that includes
ear fixed effects. The first stage regression includes the year fixed effects as well.

* p < 0.01 (two tailed test of zero coefficient).

laintiffs above the 50 percent negligence threshold, there will
emain an incentive to appeal, as indicated by the statements found
n the cases discussed above. For that reason, we reexamine the
egressions above, using the adoption of pure comparative negli-
ence as the outcome of the hazard functions. For this analysis,
e censor observations once a state adopts modified comparative
egligence on the assumption that these states effectively leave the
isk set when making this choice (i.e., it is unlikely that they will
ater switch to pure comparative negligence).

Consistent with our hypothesis, the effect of the appeals work-
oad is larger with respect to the adoption of pure comparative
egligence than it is with respect to comparative negligence gen-
rally. In the case of any comparative negligence, the effect of a
tandard deviation increase in appeals per judge is 0.18, while it is
.20 with respect to the adoption of pure comparative negligence.

While our hypothesis is stronger in the case of pure comparative
egligence, at least within the range of cases where the plain-
iff’s negligence is under 50 percent, the switch to comparative
egligence may  reduce the likelihood of appeal and, therefore, be
omewhat attract to judges wishing to reduce their workload. We
an examine the switch to both forms of comparative negligence
y estimating a competing risks hazard model where a state leaves
he risk set when it adopts any form of comparative negligence,
ut we can still separate the effect of appeals workload on the shift
o the different forms of comparative negligence. We  present the
esults of this analysis in Table 6.

As suggested, the coefficients for both outcomes are positive,
ut the coefficient for the adoption of pure comparative negligence

s substantially larger. Further, the coefficient on the appeals work-
oad is statistically significant with respect to the adoption of pure
omparative negligence but not for the adoption of the modified
orm.

Finally, we examine Curran (1992) hypothesis that adoption
f strict products liability is the driving force behind the switch
o comparative negligence. While this theory is not necessarily
ounter to ours, as the movement to strict liability may  have
educed manufacturers’ interest in fighting comparative negligence

hile increasing caseloads could have been simultaneously driv-

ng state courts and legislatures, if the adoption of strict liability
s correlated with caseloads, our results may  merely be picking

able 5
he adoption of pure comparative negligence.

Semi-parametric hazard model
(Standard errors clustered by state)

Standardized appellate caseload per judge 1.50 (0.49)*

Deflated per capita income 0.25 (0.14)
Marginal effect for standardized caseload 0.20

ote: Model estimates the probability of adoption of comparative negligence in year
 conditional on having not adopted by year t − 1 using a probit model that includes
ear fixed effects. The first stage regression includes the year fixed effects as well.

* p < 0.01 (two tailed test of zero coefficient).
p < 0.10 (two tailed test of zero coefficient).
** p < 0.05 (two tailed test of zero coefficient).

*** p < 0.01 (two tailed test of zero coefficient).

up the strict liability effect.53 In Table 7, we include an indicator
for whether the state had switched to strict liability in products
cases drawing upon the coding provided in Bird and Smythe (2012).
We also include separate controls for whether the state Senate and
House are controlled by the Democratic Party. These latter controls
will mitigate any concerns that political effects drive the adoption
of one or both of these legal changes.

We find that our caseload effect survives the inclusion of the
strict products liability indicator, and we continue to find that the
effect is larger in the IV specification. Our results support the Curran
(1992) hypothesis as strict liability adoption is positively correlated
with the adoption of comparative negligence. These results further
reinforce confidence in our instrument as it retains its explanatory
power and statistical significance even when these other control
variables are included, weighing against the possibility that our
crime instrument is merely picking up variation due to other legal
or political trends.

These results are consistent with the idea that states were more
likely to adopt comparative negligence as their appellate caseloads
grew. Presumably this was done as a way  to reduce the workload
of appellate judges, consistent with a model of self-interested judi-
cial behavior. One concern may  be the fact that some of the states
adopting comparative negligence did so through legislation. A judi-
cial behavior story seems more plausible when judges themselves

are instigating the legal change. However, judges themselves some-
times prod legislatures to make changes such as these. Carlisle
(1986) suggests that in the case of New York, which legislatively

53 Though if our IV analysis is valid, this possibility should be excluded. However,
if  crime is also somehow related to the adoption of strict liability and strict liability
adoption affects comparative negligence adoption, our instrument would not fulfill
the necessary exclusion restriction.
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Table  8
The adoption of pure comparative negligence.

Semi-parametric hazard model
(Standard errors clustered by state)

Standardized appellate caseload per judge 4.17 (2.67)
Deflated per capita income −0.07 (0.09)
Interaction (caseload* income) −0.25 (0.20)
Marginal effect for standardized caseload 0.71

Note: Model estimates the probability of adoption of comparative negligence in year
t
y
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Mills, W.S., 2002. Contributory negligence. Trial briefs. Available online via
 conditional on having not adopted by year t − 1 using a probit model that includes
ear fixed effects. The first stage regression includes the year fixed effects as well.

* p < 0.01 (two tailed test of zero coefficient).

dopted pure comparative negligence, it was done upon “the rec-
mmendation of the judicial conference (p. 299).”

These pleas by the judiciary to the legislature may  be most
ffective in periods where resources are otherwise constrained.
n periods of flush budgets, judicial claims of being overworked

ight be met  with the unattractive (to judges) option of expand-
ng the judiciary. In times of tight budgets, a change in substantive
aw might appear to be a free way to address judicial concerns.
o examine this possibility, we re-estimate our basic regression
ncluding an interaction between deflated per capita income and
ppellate caseload per judge. If the change to comparative negli-
ence is more attractive when budgets are relatively constrained,
e should find that while there is an increase in the likelihood of

dopting comparative negligence when appellate workloads are
igh, the interaction between income and workloads should, to
ome extent, mitigate this effect. That is, on the margin, if a jurisdic-
ion has relatively more resources when caseloads grow, it should
e slightly less likely to adopt the substantive legal change than it

s when caseload increases come in better economic environments.
his is in fact what we see as shown in Table 8.

Once this budgetary dimension is included, the pure caseload
ffect on adoption increases substantially to 0.71 and the joint effect
f caseload and caseload interacted with income is statistically sig-
ificant (p < 0.03).

While the judiciary may  sometimes be successful in lobbying
or legal change, this can only be part of the story. There was  pos-
ibly an interplay between the efforts of interest groups active
n the two arenas (courts and legislatures). As long as appellate
aseloads were not very high in a state, interest groups (pro and
gainst the switch) may  have realized it was unlikely for their
upreme court to make the switch, especially to the pure form
f comparative negligence. In these states, the battle for a legal
hange may  have mainly occurred in the legislative arena, where
he compromise of the modified form was usually reached. While
he proponents were powerful enough to force a switch away from
ontributory negligence, insurers were able to prevent the switch
o the pure form. Lobbying by insurers indeed played a significant
ole in the legislative process.54 For example, in Ohio the legisla-
ive history of comparative negligence clearly shows the influence
f the insurance industry. Courtney and Dovi (1981) described
he law as “the culmination of long and arduous efforts at com-
romise in the legislature. follow[ing] more than seven years of
erce opposition by insurance companies and the insurance lobby.”
ennemuth (1982, 47) states: “In order to get some form of com-
arative negligence on the statute book, proponents of comparative
ault agreed to support a proposal for the modified form”. In those

tates where the caseloads grew faster however, the increased pos-
ibility that the judiciary might adopt pure comparative negligence
ay  have caused the proponents of comparative negligence to be

54 See e.g. Fleming (1976, p. 239); Isackson (1981, p. 605-606); Schwartz and Rowe
2002, note 36).
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less inclined to give in to the pressure of the insurance industry and
settle for the modified form.

5. Conclusion

States with large appellate caseloads were more likely to
adopt pure comparative negligence compared to states with lower
appellate caseloads, which either adopted a modified form of com-
parative negligence, or left their rule of contributory negligence
unaltered. This is consistent with a model of judicial behavior
wherein judges seek to reduce their own workload using the tools
available to them. In this case, the tool involves changing substan-
tive law, or using their influence to induce the state legislature to
change the law for them. 55

This analysis helps to fill a gap in the law and economics of
torts literature which has previously had difficulty explaining the
movement toward comparative negligence, given that its effect on
incentives is unclear while substantially increasing litigation costs.
While our results could be driven by background trends or other
omitted variables, a plausible instrumental variables approach
yields comparable results.
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